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in  iUrmortam. 


ELISHA  C.  CALKINS. 


At  the  session  of  the  supreme  court  of  the  state  of  Nebraska,  Oc- 
tober 23,  1912,  there  being  present  Honorable  Manga h  B.  Reese,  Chief 
Justice,  Honorable  John  B.  Barnes,  Honorable  Chari.es  B.  Letton, 
Honorable  Whxiam  B.  Rose,  Honorable  Jacob  Fawcett,  Honorable 
Samuel  H.  Sedgwick,  and  Honorable  Francis  G.  Hamer,  Associate 
Justices,  the  following  proceedings  were  had: 

Mat  it  Pi^ease  the  Goubt: 

The  committee  appointed  by  your  Honors  to  prepare  and  report  a 
memorial  and  resolutions  concerning  the  recent  death  of  the  Honor- 
able Elisha  C.  Calkins,  respectfully  submit  the  following: 

On  the  eighth  day  of  July,  1912,  the  Supreme  Ruler,  in  His  wisdom, 
removed  from  earthly  scenes  Elibha  C.  Calkins,  a  veteran  of  the  Civil 
war,  an  honored  member  of  this  bar,  and  formerly  a  Supreme  Court 
Commissioner. 

Judge  Calkinb  was  an  accomplished  scholar,  a  learned  Jurist,  and 
beyond  all  a  man  of  absolute  integrity.  The  opinions  written  by 
Judge  Calkins,  while  an  assistant  of  this  court,  are  convincing  evi- 
dence of  his  great  learning,  searching  analysis,  and  masterful  com- 
position. 

Judge  Calkins  attained  his  high  estate  unaided  by  inherited  wealth, 
or  kindly  circumstances,  and  after  he  had  served  his  country  one  year 
as  a  soldier  in  the  ranks.  During  all  the  years  of  his  laborious  ad- 
vance his  character  remained  unsullied. 

Although  not  an  office  seeker.  Judge  Calkins  responded  to  the  civic 
call  to  duty,  as  in  early  manhood  he  answered  his  country's  call  to 
arms,  and,  in  the  many  places  of  trust  and  honor  he  was  called  upon 
to  flU,  more  than  fulfilled  his  most  sanguine  friends'  Just  expectations: 
Therefore, 

Be  it  Resolved,  That  the  members  of  this  court,  in  common  with  the 
people,  and  the  bar  of  this  sta^e,  deeply  regret  the  death  of  the  Hon- 

(vil> 
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;N  MEMORIA.M— EI.ISHA  C.  cXLKTNS. 

1.I9HA  C.  Calkins;  that  we  will  ever  hold  In  reverential  re- 

ce  Ub  wonderful  attainments,  bla  masniflcent  chiracter  and 

itic  record; 

ieaolved,  That  he  honored  the  etate  of  hie  adoption,  and  the 

ilch  he  was  a  moat  dlBtlngulshed  member;  that  he  leaves  to 

y  a  iirlceleaa  heritage,  and  that  his  career  will  be  an  Insplra- 

'ears  to  come; 

?d.  That  these  resolutlona  be  spread  upon  the  records  of  this 

]  that  a  copy  be  eent  to  the  tamtly  of  the  deceaaed. 

Wabbkh  Pbatt. 

NOKRTS  Browk. 

Pbank  M.  Hall. 

Jesse   L.   Root. 

TuouAs  F.  Hameb. 
Iouht: 

lered  that  the  resolutions  adopted  by  the  committee  be  spread 
records  of  this  court,  and  that  thep  be  published  In  the  nest 
the  reports. 

H.  B.  Rebsb. 
Chief  Juitice, 
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SUPREME  COURT  OF  NEBRASKA 

SEPTEMBER  TERM,  1912. 


American  Surety  Company,  appellant,  v.  Duncan  M. 

vinsonhalbr,  appellee. 

Filed  Septkmbbb  28, 1912.    No.  16,771. 

1.  Principal  and  Surety:  Action  Against  Principal:  Petition: 
SuTFiciENCY.  The  defendant  held  the  office  of  county  Judge  for 
three  successive  terms;  the  plaintiff  was  surety  on  his  official 
bonds.  The  agreement  between  them  was  that  the  defendant 
should  indemnify  the  county  and  save  it  harmless  from  all 
claims,  etc.,  arising  out  of  the  suretyship,  and  should  place  the 
surety  in  funds  to  meet  any  claim,  etc.,  "before  it  shall  be  re- 
quired to  pay  the  same."  The  defendant,  as  principal,  and  the 
plaintiff,  as  surety,  were  sued  by  the  county  for  the  alleged  un- 
lawful detention  of  fees  by  the  defendant;  it  was  found  that  the 
county  had  no  cause  of  action  and  the  suit  was  dismissed. 
Afterwards  the  plaintiff  began  this  action  to  recover  from  de- 
fendant expenses  incurred  by  plaintiff  for  attorney's  fees  and 
other  expenses  in  defending  the  original  suit.  It  appeared  from 
the  petition  that  the  defendant  herein  employed  counsel  and  de- 
fended the  original  suit,  and  it  was  not  alleged  that  this  de- 
fendant had  failed  to  indemnify  the  plaintiff,  and  place-  the 
plaintiff  in  funds  to  meet  all  claims  arising  out  of  the  surety- 
ship as  agreed,  or  that  there  was  any  real  or  apparent  necessity 
of  incurring  the  expenses  sued  for,  or  that  the  surety  had  any 
reason  to,  or  did,  consider  that  such  expenses  were  necessary  for 
its  protection.  Beld,  That  the  petition  failed  to  state  a  cause  of 
action,  and  that  a  general  demurrer  thereto  was  rightly  sus- 
tained« 

2. :    Liability  of  Pbincipal.    Also,  held,  that  the  surety  under 

the  alleged  contract  was  entitled  to  be  protected  against  all 
necessary  expenses  incurred  in  defending  itself  against  liability 
on  these  bonds,  and  should  be  allowed  to  exercise  a  reasonable 
discretion  as  to  necessary  measures  of  defense. 

A  (1) 
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3.  :    ,    Also,  that  when  the  petition  itself  indicates  that 

the  expenses  sued  for  were  unnecessary,  and  no  circumstances 
are  alleged  showing  any  necessity  therefor,  or  that  the  surety 
had  any  reason  to,  or  did,  regard  such  expenses  necessary,  there 
can  be  no  recovery. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Rediok,  Judge.    Affirmed. 

Montgomery  d  Hall,  for  appellant. 
Gurley  d  Woodrough,  contra. 

Sedgwick,  J. 

This  defendant  was  county  judge  of  Douglas  county  for 
three  several  teniis,  and  the  plaintiff  was  surety  upon  his 
oflScial  bond  for  each  of  the  terms.  After  the  end  of  the 
third  term  the  county  began  an  action  against  the  defend- 
ant and  against  this  plaintiff  as  his  surety,  upon  the  three 
official  bonds,  to  recover  several  thousand  dollai's  for  fees 
of  the  office  which  it  was  claimed  had  been  received  by 
the  defendant  and  not  accounted  for.  It  was  finally  de- 
termined in  that  action  that  the  defendant  was  not  liable 
to  the  countv<  and  the  action  was  dismissed:  and  the 
plaintiff  brought  this  action  to  recover  its  attorney's  fees 
and  other  expenses  incurred  in  the  former  action.  A  gen- 
eral demurrer  to  the  amended  petition  was  sustained  and 
the  action  dismissed,  and  the  plaintiff  has  api>ealed. 

The  amended  petition,  after  alleging  the  above  facts 
and  the  usual  formal  matters,  alleged  that  the  defendant 
made  application  to  the  plaintiff  in  writing,  requesting 
the  plaintiff*  to  become  surety  upon  his  official  bonds  in 
the  sum  of  $50,000,  and,  as  a  part  of  his  said  application, 
agreed  in  writing  with  the  plaintiff  as  follows:  "That  I 
will,  at  all  times,  indemnify  and  save  the  surety  harmless 
from  and  against  every  claim,  demand,  liability,  cost, 
charge,  expense,  suit,  order,  judgment  and  adjudication 
whatsoever,  and  will  place  the  surety  in  funds  to  meet 
every  claim,  demand,  liability,  cost,  charge,  expense,  suit. 
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order,  judjnnent  or  adjudication  against  it  by  reason  of 
sucli  suretyship  and  before  it  shall  be  required  to  pay  the 
same.'' 

The  bonds  executed  by  the  plaintiff  are  alleged  in  the 
petition  lo  have  contained  the  following :  "Now  the  con- 
dition of  the  above  obligation  is  such,  that  if  the  above 
bounden  Duncan  M.  Vinsonhaler  shall  faithfully  and  im- 
partially perform  and  discharge  the  duties  of  said  office 
according  to  law  and  shall  promptly  account  for  and  pay 
over  all  money,  papers,  or  other  property  that  may  come 
into  his  hands  in  virtue  of  his  said  office,  to  his  successor 
in  office,  or  to  the  person  or  party  entitled  thereto,  then 
this  obligation  to  he  void,  otherwise  to  be  and  remain  in 
full  force  and  virtue." 

The  several  applications  do  not  appear  to  have  been 
wordc^l  precisely  the  same,  and  it  is  alleged  that  the  third 
application  contained  the  following  agreement  on  the 
part  of  this  defendant:  "And  I  do  further  hereby  bind 
myself,  my  heirs,  executoi's  and  administrators,  to  save 
the  said  surety  company  harmless,  and  on  demand  to  pay 
it  any  and  all  claims,  demands,  loss  and  damages  of  every 
nature  and  kind  and  on.  demand  to  pay  it  all  legal  and 
other  costs,  counsel  fees,  and  expenses  directly  or  indi- 
rectly which  said  surety  company  shall  at  any  time  sustain 
by  reason  or  in  consequence  of  such  suretyship,  and  any 
and  all  renewals,  extensions  and  continuations  thereof, 
whether  before  or  after  legal  proceedings  by  or  against 
said  surety  company,  and  without  notice  thereof  to  me." 

It  is  alleged  that  the  action  l>egun  by  the  ccmnty  was 
jointly  against  the  principal  and  surety,  and  that  after 
the  principal  had  answered  the  surety  answered  sepa- 
rately, and  "employed  attorneys  to  represent,  look  after 
and  so  act  as  might  be  deemed  necessary  to  protect  tlie 
the  interests  of  this  plaintiff  as  defendant  in  said  action." 
It  appears  from  the  petiticm  that  tliis  defendant  also  an- 
swered and  defended  the  original  action.  There  is  no 
allegation  in  the  petition  that  the  defendant  failed  or 
neglected  to  indemnify  the  surety  and  protect  it  against 
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tlie  claim  of  the  county,  or  to  "place  the  surety  in  funds 
to  meet  every  claim  or  demand"  that  might  be  made 
against  it  by  reason  of  its  suretyship,  or  that  the  defend- 
ant in  any  other  way  failed  to  perform  his  agreement 
with  this  pla,intiflf,  or  that  the  defendant  failed  in  any 
respect  to  properly  and  fully  defend  the  original  action 
against  him  and  the  surety. 

The  plaintiff  insists  tliat  by  the  terms  of  the  contract 
l)etween  the  parties  it  was  left  to  the  discretion  of  the 
surety  to  employ  attorneys  if  it  saw  fit  to  do  so,  and  that 
unless  tlie  defendant  showed  that  the  plaintiff  acted  in 
bad  faith,  so  that  its  action  would  amount  to  a  fraud  upon 
the  defendant,  the  fees  so  paid  to  attorneys  constitute  a 
proper  charge  against  the  defendant.  To  support  its  i>osi- 
tion  the  plaintiff  relies  upon  the  decision  of  the  supreme 
court  of  Iowa  in  U^titcd  States  Fidelity  &  Guaranty  Go.  v, 
lUttlCy  121  la.  352.  WitJiout  determining  whether  we 
would  be  willing  to  follow  that  court  to  the  full  extent  of 
its  opinion  in  that  case,  we  are  satisfied  that  the  language 
there  used  should  not  be  applied  in  a  case  of  this  kind. 
In  that  case,  it  does  not  appear  that  the  principal  upon 
tlie  bond  agreed  to  place  funds  in  the  hands  of  the  surety 
sufficient  to  protect  it  against  any  claim  or  demand,  and 
we  cannot  believe  that  that  court  would  hold  that  in  such 
case,  if  the  defendant  complied  with  that  agreement,  and 
while  there  were  funds  in  the  hands  of  the  surety,  furnish- 
ing protection  aji^ainst  the  claim  that  was  being  urged 
against  the  principal,  and  while  the  principal  was  prop- 
erly and  sufficiently  defending  the  action,  the  surety 
could,  without  the  knowledge  or  consent  of  the  principal, 
incur  additional  and  apparejitly  unnecessary  expense,  and 
recover  the  same  froia  the  principal.  The  case  at  bar  is 
more  clearly  analogous  to  American  Surety  Go.  v,  Lehr, 
93  S.  W.  (Tex.  Oiv.  App.)  681.  In  that  case,  the  agree- 
ment between  the  principal  and  the  surety  also  contained 
the  agreement  on  the  part  of  the  principal  to  place  the 
suretv  in  funds  to  meet  everv  chnm  and  demand,  and  the 
opinion  in  the  case  shows  thnt  this  was  done  by  the  prln- 


Vol.  92]  SEPTEMBER  TERM,  1912. 


American  Surety  Oo.  ▼.  Vinsonhaler. 


cipal.  Their  contract  also  provided  that  in  case  the 
principal  requested  the  surety  to  defend  the  action  he 
would  defray  any  cost,  charges  and  expenses  which  it 
might  incur  in  so  doing.  While  the  surety  held  these 
funds  for  indemnity,  and,  without  any  request  to  do  so 
from  the  principal,  it  employed  counsel  to  defend  the 
action  brought  against  the  principal  and  surety  upon  the 
bond.  That  court  held  that  under  these  circumstances 
the  surety,  which  was.  fully  indemnified  by  the  deposit  of 
collaterals,  could  not  defend  the  action  at  the  expense  of 
the  principal  without  the  principal's  request  so  to  do.  In 
the  case  at  bar,  we  have  very  much  the  same  conditions. 
The  petition  shows  that  the  agreement  was  that  the 
principal  should  furnish  funds  to  the  surety  suffi- 
cient to  indemnify  it  against  any  claim,  and,  in  the 
absence  of  any  allegation  that  he  failed  to  do  so,  or  failed 
to  properly  defend  the  suit,  it  must  be  considered,  as 
against  the  pleader,  that  the  principal  had  complied  with 
all  of  his  agreements  in  that  regard.  If  the  surety  was  fully 
protected  by  the  prinicpal  against  any  possible  judgment 
that  might  be  obtained  by  the  county  in  its  action,  and 
the  principal  had  employed  attorneys  who  were  fully  and 
properly  defending  the  action,  further  expense  on  the  part 
of  the  surety  must  have  been  unnecessary  and  wanton. 
No  doubt  under  this  contract  the  surety  ought  to  be  pro- 
tected against  all  necessary  expenses  incurred  in  defend- 
ing itself  against  liability  on  these  bonds,  and  should  be 
allowed  to  exercise  a  reasonable  discretion  as  to  necassary 
measures- of  defense,  but  the  allegations  of  this  petition 
indicate  that  the  expenses  sued  for  were  unnecessary,  and 
there  is  no  allegation  of  circumstances  showing  any  neces- 
sity for  such  expense,  or  even  that  the  surety  regarded 
such  exi)ense  necessary.  In  these  respects  the  petition 
failed  to  state  a  cause  of  action  and  the  demurrer  was 
properly  sustained. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 
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Gaster,  appellant. 

Filed  September  28,  1912.     No.  17,057. 

1.  Statutes:   Ixheritaxce  Law:    Constitutionality.    Chapter  49,  laws 

1907,  does  not  violate  the  provision  of  section  11,  art.  Ill  of  the 
constitution,  that  "no  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in  its  title." 

2.  Wills:    Rights  of  Surviving  Spouse.     A  husband  cannot  lawfully 

devise  his  real  estate  or  lawfully  dispose  of  his  personal  property 
by  will  so  as  to  deprive  his  wife  of  all  interest  therein  given  by 
the  said  act. 

3. :    .     If  a  married  man  by  his  will  disposes  of  all  his 

property,  real  and  personal,  to  others,  and  gives  nothing  to  his 
wife,  she  will  be  entitled  to  take  the  distributive  share  given 
her  by  the  statute  as  though  he  had  died  intestate. 

Opinion  on  motion  for  rehearing  of  case  reported  in  90 
Neb.  529.    Rehearing  denied. 

Sedgwick,  J. 

The  first  opinion  in  this  ca.se,  90  Neb.  529,  considered 
principally  the  alleged  antenuptial  agreement.  The  right 
of  election  under  section  7  of  the  statute,  commonly  known 
as  "King's  Inheritance  Act"  (laws  1907,  ch.  49),  w^as  also 
discussed.  In  tliat  discussion  the  constitutionality  of  the 
act  was  assumed,  and  it  was  also  assumed  that  under  that 
act  the  widow^  inherited  one-fourth  of  the  property  of  the 
decedent,  although  he  left  a  will  disposing  of  all  of  his 
property  and  making  no  provision  for  her.  The  question 
as  to  the  constitutionality  and  proper  construction  of  the 
act  was  necessarily  involved  in  the  case.  Uiwn  the  motion 
for  reliearing  tlie  importance  of  this  question  was  pointed 
out,  and  the  motion  was  set  down  for  argument  and  fur- 
ther consideration.  In  considering  the  diflScult  and  some- 
what complicated  question  so  presented,  we  have  had  the 
assistance,  not  only  of  the  able  counsel  employed  in  the 
case,  but  also  several  other  eminent  attorneys  who  have 
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appeared  as  friends  of  the  court.  The  act  is  entitled: 
'*An  act  to  pi'ovide  for  succession  to  the  estates  of  decedents 
and  to  repeal  sections  4901,  4002,  4903,  4904,  4905,  4906, 
4907,  4908,  4909,  4910,  4911,  4912,  4913,  4914,  4915,  4916, 
4917,  4918,  4919,  4920,  4921,  4922,  4923,  4924,  4925,  4926, 

4927,  4928,  4929,  and  4930,  and,  also,  s^^ctions  4940  and 
5041  of  Cobbey's  Annotated  Statutes  of  Nebraska  of  1903 
(O.  S.  ch.  23,  sees.  1-30  inc.,  40,  176)."    Sections  4901  to 

4928,  inclusive,  gave  the  Vvidow  dower  in  the  lands  of  her 
deceased  husband  and  were  the  general  provisions  of  our 
statute  relating  thereto.  Section  4929  provided  for  the 
descejit  of  estates  of  married  women.  Section  4930  pro- 
vided for  the  descent  of  real  estate  wlien  not  lawfully 
devised.  Section  4940  provided  that  nothing  in  the  chapter 
should  affect  curtesy  or  dower  or  any  limitation  of  any 
estate  by  deed  or  will.  Section  5041  provided  for  the 
descent  of  personal  property  not  disposed  of  by  will.  Ap- 
parently the  legislature  attempted  to  give  the  wife  a 
share  in  the  estate  of  her  deceased  husband  in  lieu  of 
dower.  The  statute  is  said  to  be  unconstitutional  because 
it  legislates  upon  more  than  one  distinct  subject,  and  be- 
cause the  subject  or  subjects  of  legislation  are  not  clearly 
f  xpressed  in  its  title,  and  so  violates  section  11,  art.  TIT 
')( the  constitution. 

The  act  is  very  vigorously  assailed  upon  general  prin- 
»-iples.  It  is  said  that,  whereas  the  tendency  of  legislation 
in  this  state  has  continually  been  to  enlarge  the  rights  of 
juarried  women,  and  it  is  to  be  presumed  that  the  legisla- 
ture attempted  to  do  so  in  this  act,  still  the  effect  of  it  is  to 
rob  them  of  valuable  rights  that  they  already  enjoyed,  and 
to  give  them  nothing  substantial  in  lieu  thereof.  Section 
1  of  the  act,  which  attempts  to  give  the  wife  a  share  in  the 
real  estate  of  her  deceased  husband,  describes  it  as  real 
estate  "which  has  not  been  lawfully  devised ;"  and  section 
3  of  the  act,  which  relates)  to  personal  property,  gives  her 
a  share  in  personal  property  "not  lawfully  dis|^)sed  of  by 
his  last  will."  And  so,  if  this  language  is  literally  con- 
strued, the  husband  may  dispose  of  all  his  property,  real 
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and  wrsonal,  except  the  Jiomest^ad,  without  the  consent 
or  even  the  knowledge  of  his  wife.  By  the  terms  of  the 
act^  whatever  interest  in  the  real  estate  of  her  husband 
the  wife 'takes  is  subject  to  his  debts,  and,  dower  being 
abolished,  the  wife  may  thus  be  deprived  of  all  interest 
in  his  real  estate,  except  her  homestead  right  It  is  also 
said  that  section  7  of  the  act  gives  the  wife  a  right  of  elec- 
tion when  her  husband  has  provided  for  her  in  his  will; 
but  when  he  has  devised  his  property  to  others  she  has  no 
election,  but  is  deprived  of  all  interests  therein ;  she  is  left 
no  election  to  take  her  dower  free  from  the  claims  of  cred- 
itors in  lieu  of  her  rights  under  this  statute,  and  so  what 
the  creditors  leave,  if  anything,  her  husband  may  deprive 
her  of  by  his  will. 

The  objections  to  the  constitutionality  of  the  act  are 
quite  serious.  It  is  said  that  the  word  "succession-'  in  the 
title,  "An  Act  to  provide  for  succession  to  the  estates  of 
decedents,"  has  a  well-defined  and  technical  meaning;  that 
it  denotes  the  "coming  in  of  another  to  take  the  property 
of  one  who  dies  without  disposing  of  it  by  will.*'  This 
seems  to  be  its  meaning  in  the  civil  law  and  in  those  juris- 
dictions which  have  adopted  that  procedure.  The  term 
is  expressly  so  defined  in  the  statutes  of  some  of  the  states. 
Estate  of  Head  en  j  52  Cal.  294.  It  has  not  been  so  defined 
in  this  state,  and  neither  by  statute  nor  judicial  construc- 
tion has  it  received  any  technical  meaning.  In  Webster's 
New  International  Dictionary  we  find  the  following  defi- 
nition :  "The  change  in  legal  relations  by  which  one  per- 
son (called  the  successor)  comes  into  the  enjoyment  of,  or 
becomes  responsible  for,  one  or  more  of  the  rights  or  lia- 
bilities of  another  person  (called  the  predecessor) ^  »  »  » 
when  it  is  to  a  right  to  be  enjoyed,  as  property,  it  is  called 
active."  We  think  that  the  title  to  this  act  might  suggest 
to  the  legislators  and  others  interested  a  subject  of  legis- 
lation as  broad  as  that  indicated  by  this  definition,  par- 
ticularly when  as  a  part  of  this  title  specific  sections  of 
the  statute  are  named  relating  to  the  subjects  legislated 
upon.    The  title  specifi'  i  various  sections  of  the  statute 
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relating  to  dower,  with  the  statement  that  they  are  to  be 
repealed  by  the  act,  which  is  accordingly  done,  and  so, 
also,  the  section  which  provides  for  the  descent  of  the 
estates  of  married  women  together  with  the  sections  which 
provide  for  the  descent  of  property  both  real  and  personal. 
Prior  to  the  enactment  of  this  statute,  section  4940  pro- 
vided that  nothing  in  the  decedent  law  should  affect  es- 
tates by  curtesy  or  dower,  and  this  section  is  also  named 
in  the  title  of  the  act  We  think  therefore  that  by  this 
title  the  attention  of  the  legislators  and  others  interested 
must  have  been  called  to  the  purpose  and  scope  of  this 
legislation. 

We  do  not  feel  justified  in  holding  the  act  unconstitu- 
tional as  legislating  upOn  more  than  one  distinct  subject. 
Its  subject  of  legislation  is  the  passing  of  property  from 
the  dead  to  the  living,  and  would  include  either  the  title 
to  property  or  the  i)ossession,  or  both.  The  act  purports 
to  be  complete  in  itself.  Having  this  broad  general  title, 
it  may  incidentally  aflPect  some  matters  that  might  be 
connected  with  other  legislation  and  not  for  that  reason 
be  invalid.  The  general  statute  upon  the  subject  of  wills 
provides:  "Every  person  of  full  age  and  sound  mind, 
being  seized  in  his  own  right  of  any  lands,  or  any  right 
thereto,  or  entitled  to  any  interest  therein  descendable  to 
his  heirs,  may  devise  and  dispose  of  the  same  by  his  last 
will  and  testament,  in  writing."  Comp.  St.  1911,  ch.  23, 
sec.  123.  By  the  statute  on  the  subject  of  dower,  as  it 
existed  before  the  enactment  of  the  law  in  question,  the 
husband's  right  to  devise  his  real  estate  was  limited,  and 
by  the  homestead  act  the  widow  could  not  be  deprived  of 
her  right  of  homestead  by  will.  Neither  the  dower  nor  the 
homestead  statute  referred  to  the  statute  of  wills,  and  yet 
their  validity  was  never  questioned  for  that  reason. 

The  first,  and  perhaps  one  of  the  most  prominent,  diflS- 
culties  in  the  construction  of  this  act  is  that,  in  defining 
the  rights  of  the  husband  or  wife  in  the  property  of  the 
deceased  spouse,  the  statute  contains  the  expression,  "not 
lawfully  devised,"  in  the  case  of  real  estate,  and  "not  law- 
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fully  disposed  of  by  will,"  in  the  case  of  personal  property. 
Section  7  of  the  act  undertakes  to  give  the  widow  the  right 
of  election,  but  jj:ives  her  such  right  only  in  case  provision 
is  made  for  her  in  the  will ;  so  that,  if  these  provisions  are 
taken  literally,  she  has  the  right  of  election  if  she  is  re- 
membered in  tlie  will;  but,  if  nothing  is  given  her  in  the 
will,  she  has  no  right  of  election  uor  any  other  right  in 
the  proi)erty  of  the  husband  other  than  the  homestead. 

The  duty  devolved  upon  this  court  to  construe  and  en- 
force the  limitations  which  the  constitution  has  placed 
upon  the  several  departments  of  the  state  government  is 
a  very  important  and  delicate  duty.  All  presumptions  are 
in  favor  of  the  validity  of  acts  of  the  legislature.  The 
construction  which  that  branch  of  the  government  placed 
upon  the  constitutional  limitations  of  its  own  powers 
must  be  considered,  and  no  act  of  the  legislature  will  be 
held  to  violate  the  constitution  unless  such  conclusion  is 
unavoidable.  The  presumption  that  the  legislature  in- 
tended to  regard  constitutional  limitations  is  so  strong  as 
to  control  the  meaning  of  the  language  used  in  all  doubt- 
ful cases.  Every  act  will  be  so  construed,  if  reasonably 
possible,  as  to  harmonize  it  with  the  fundamental  law. 
No  duty  of  this  court  is  more  manifest  and  exacting  than 
the  duty  to  avoid  trespassing  upon  the  province  of  the 
legislature.  The  tendency  of  the  courts  in  recent  years 
has  steadily  been  towards  a  more  liberal  construction  of 
legislative  enactments  in  this  regard.  It  is  not  for  this 
court  to  determine  the  legislative  policy,  nor  to  criticize 
that  policy  when  adopted  by  the  lawmakers.  If  ap- 
I)arently  matters  have  been  omitted  in  legislation  \diich 
would  have  been  supplied  if  brought  to  the  attention  of 
the  lawmakers,  it  is  not  within  the  province  of  the  court 
to  supply  such  omissions.  Hasty  and  ill-considered  legis- 
lation can  be  revised  only  by  the  legislature  itself.  The 
difficulties  presented  in  this  legislation  may  suggest  reme- 
dies which  the  contemplated  revision  of  the  statutes  will 
supply. 

In  this  case  the  deceased  devised  all  of  his  property,  but 
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made  no  provision  for  his  widow:  She  insists  that  she 
f>iight  to  share  in  the  propc»rty  as  though  there  were  no 
will.  Tlie  statute  savs  that,  when  the  real  estate  is  not 
lawfully  devised,  she  may  do  so.  We  are  asked  to  hold 
that  the  property  was  lawfully  devised,  and  that  therefore 
the  provision  of  the  statute  giving  her  a  distributive  share 
in  the  property  has  no  application.  Did  the  legislature 
intend  such  a  rt^sult?  Under  the  former  statute  she  had 
her  well-defined  right  of  dower  that  neither  the  other  heirs, 
nor  the  creditors  of  her  husband,  nor  the  will  of  the  hus- 
band himself,  could  take  from  her.  By  the  divorce  law 
(Comp.  St.  1905,  ch.  25,  sec.  23),  also,  the  right  of  dower 
was  secured  to  her  if  she  obtained  a  divorce  for  certain 
causes.  This  section  was  amended  in  a  si>ecial  act  of  the 
same  legislature.  Laws  1907,  ch.  50.  The  amended  sec- 
tion leaves  it  to  the  discretion  of  the  court  to  award  to  the 
innocent  party  a  share  or  interest  in  the  real  estate  of  the 
guilty  party.  It  would  seem  that  if  it  was  intended  to 
subject  her  right  to  a  distributive  share  of  the  property, 
which  this  new  statute  gives  her,  to  the  claims  of  the  cred- 
itors, and  to  the  will  of  her  husband,  the  right  of  dower 
would  have  been  preserved  so  that  she  might  elect  that 
right  in  case  it  was  more  valuable  to  her  than  such  pre- 
carious provisions  as  this  statute  makes  for  her.  Section 
7  of  the  act  gives  her  the  right  to  elect  between  the  pro- 
vision made  for  her  by  the  statute  itself  and  the  provision 
of  the  will.  Did  the  legislature  intend  that  when  she  was 
provided  for  in  the  will  she  might  enjoy  this  right  of  elec- 
tion, but  if  she  was  given  nothing  in  the  will  she  should 
have  no  right  at  all?  Language  of  a  statute,  not  used  in  a 
technical  sense,  will  be  given  its  ordinary  meaning,  and 
every  word  used  will  be  given  its  propc^r  force  and  effect, 
if  possible;  but  words  that  are  inconsistent  with  the  stat- 
ute as  a  whole,  so  that  their  literal  sense  could  not  pos- 
sibly have  been  intended  by  the  legislature,  will  be  dis- 
regarded or  so  construed,  if  possible,  as  to  give  effect  to 
the  will  of  the  lawmakers.  We  find  but  one  way  to  rec- 
oncile these  provisions  of  the  statute  and  sustain  them. 
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If  the  propt^rty  which  by  this  statute  is  given  to  the  sur- 
viving spouse  cannot  be  lawfully  devised  to  others,  the 
principal  difficulty  in  construing  the  statute  disappears. 
A  statute  of  AVisconsin  presented  a  similar  difficulty.  It 
implied  the  ability  of  the  husband  to  lawfully  devise  the 
homestead.  If  not  lawfully  demised  the  homestead  went 
to  the  widow.  And  this  statute,  like  section  7  of  our  act, 
gave  her  the  right  of  election  if  provision  was  made  for 
her  in  the  will.  Referring  to  this  apparent  anomaly  in 
the  law,  the  supreme  court  of  that  state  said:  "What 
would  be  her  rights  in  that  regard  where  no  provision  is 
made  for  her  in  such  will,  may  be  difficult  to  tell.  Whetherj 
in  such  case,  further  legislation  is  necessary  in  order  to 
projHa'ly  protect  the  wife  and  widow  is  a  matter  addressed 
to  the  wisdom  of  another  department  of  the  state  govern- 
ment.-■  Albriffht  v.  Albright,  70  Wis.  528.  In  a  later  case 
that  court  said:  "In  Albright  v.  Albright,  70  Wis.  528, 
attentiim  was  called  to  the  difficulty  felt  to  exists  and,  as 
it  is  not  necessary  now' to  decide  the  question,  we  mention 
it  again,  so  tliat  the  legislature  in  its  wisdom  may  settle 
the  uncertainty  in  accordance  with  the  wise  and  liberal 
policy  of  our  laws  in  favor  of  the  wife."  Church  v.  Mc- 
JMven,  85  Wis.  122.  The  Wisconsin  court  did  not  find  it 
necessary  to  detcTmine  the  proper  meaning  of  the  statute 
in  either  of  these  causes. 

The  supreme  court  of  Ohio  appears  tx)  have  definitely 
construed  a  similar  statute.  Their  statute  provides  that,  if 
the  husband  dies  "intestate"  and  leaves  children,  the  widow- 
shall  \ye  entitled  to  a  si>ecified  share  of  the  personal  prop- 
erty. In  Dot/Ie  V.  Doj/Ic,  50  Ohio  St.  330,  the  husband 
died  leaving  a  will  whereby  he  disposed  of  all  of  his  prop- 
erty to  his  children  and  otliers,  "making  no  provision 
whatever  for  his  wife,"  thus  presenting  the  same  question 
we  have  here.  The  supremo  court  of  that  state  held  that 
the  wife  was  entitled  to  her  distributive  share  of  the  estate. 
That  court  stated  the  question  as  we  now  liave  it  before 
us,  in  these  words:  "Noting  the  fact  tliat  section  4176. 
giving  her  this  portion  of  her  husband's  estate,  is  limited 
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to  where  he  dies  ^intestate'  leaving  children,  and  that 
sections  5963  and  5904  of  the  chapter  relating  to  wills 
apply  in  terms  only  to  where  provision  is  made  for  her  in 
the  will  of  hep  deceased  husband,  they  claim,  that  as  he 
did  not  die  'intestate'  and  made  no  provision  for  her  in  his 
will,  she  is  witliin  the  provisions  of  neither  of  these  sec- 
tions, and  is,  therefore,  entitled  to  no  part  of  his  person- 
alty subject  to  distribution,  since,  in  the  exercise  of  the 
power  given  him  by  statute  to  make  a  will,  he  has  be- 
queathed it  all  to  his  children."  The  court  then  s;ud: 
"We  do  not  accept  this  construction.  A  careful  consid- 
eration of  the  language  of  these  sections  shows,  as  we 
think,  a  clear  recognition  of  the  right  of  a  widow  to  a 
portion  of  the  personalty  of  her  deceased  husband,  on  dis- 
tribution, that  is  beyond  his  power  to  affect  by  any  will 
he  may  make,  unless  she  assent  to  it.  And  this  is  in  ac- 
cordance, not  only  with  the  general  understanding  on  tlie 
subject,  but,  also,  with  the  liberal  policy  that  has  always 
prevailed  in  our  law  toward  the  widow.  ♦  ♦  ♦  Where 
he  makes  a  Avill  containing  a  provision  for  his  wife,  she  is 
not  compelled  to  accept  the  provision  so  made,  but  may 
renounce  it  and  take  under  the  provisions  of  section  4176, 
as  if  her  husband  had  died  intestate.  But  where  provision 
is  made  for  her  in  the  will  of  her  deceased  husband,  tlie 
statute  reciuires  that  she  shall  be  cited  by  the  probate  court 
to  elect.  ♦  ♦  ♦  Why  cite  her  to  make  an  election,  if  slie 
has  not  a  right  at  law  which  she  may  retain  if  slie 
chooses?  "No  election  can  be  made  by  any  one  between 
something  and  nothing.  There  is  no  alternative.  The 
term  necessarily  connotes  at  least  tA\'o  things  between 
which  a  choice  can  be  made."  The  circuit  court  after- 
wards followed  this  construction  of  the  statut/^  and  stated 
the  law  to  be:  "When  the  wife  dies  leaving  a  will  in  which 
no  provision  is  made  for  her  surviving  hus])and,  her  estate 
will  be  treated  (as)  to  him  as  if  she  had  dicnl  intestate 
within  the  meaning  of  sees.  4176  and  5963,  Kov.  St."  Coon 
i\  De  Moore,  25  Ohio  C.  C.  Rep.  776.  See,  also,  Ctimniings' 
Ex'r  V.  Daniel^  9  Dana  (Ky.)  *361. 
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No  other  view  as  to  the  legislative  intention  can  be 
reconciled  with  the  act  as  a  whole  and  the  general  purpose 
and  policy  of  its  pronsions.  Section  5  of  the  act  is  as 
follows:  **The  right  of  a  married  man  or  woman  to  in- 
herit a  part  or  all  of  the  real  estate  of  which  his  or  her 
spons**  was  seizecl  of  an  estate  of  inheritance  at  any  time 
during  the  marriage,  may  be  barred  by  a  conveyance  ex- 
ecut<Hl  bv  such  husband  and  wife  while  residents  of  this 
state,  and,  if  either  such  liusband  or  wife  be  not  a  resident 
of  this  stjite,  by  a  deed  of  conveyance  executed  either  by 
both  of  said  parties  or  by  the  one  seized  at  the  time  of  such 
conveyance;  and  such  right  to  inherit  may  also  be  barred 
by  the  sale  of  such  real  estate  under  execution  or  other 
judicial  sale,  during  the  lifetime  of  the  owner  of  the  title." 
It  is  wholly  inconsistent  with  the  idea  that  the  right  can 
be  defeated  by  will.  It  ivcites  the  right  of  a  married  man 
or  woman  in  the  property  of  his  or  her  spouse,  provides  in 
express  terms  how  that  right  may  be  l>arred,  and  excludes 
the  power  to  bar  that  right  by  will.  If  the  husband  in  his 
will  mak(»s  such  provision  for  the  wife  as  she  will  prefer  to 
the  property  rights  that  the  law  gives  her,  she  may  elect 
to  take  by  the  will,  but,  if  he  fails  to  do  so,  she  may  insist 
upon  her  rights  under  tlie  statute. 

The  motion  for  rehearing  is 

Overruled. 


Fred  F.  Kaxert  v.  State  of  Nebraska. 

Filed  September  28,  1912.     No.  17,453. 

1.  Rape:    Evidence.    A  conviction  for  rape  cannot  be  sustained  upon 

the  uncorroborated  testimony  of  the  complainant. 

2.  :    CoBROBORATivE  EVIDENCE.     The  testimony  of  the  complain-  I 

ant  as  to  the  commission  of  the  crime  by  the  defendant  may  be  i 

corroborated  by  evidence  of  facts  and  circumstances  showing  a 
disposition  on  his  part  to  commit  the  crime  and  an  opportunity 
to  do  so. 


3. 


Weight  of  Evidence-.    Question  fob  Juby.     If  the  crime 
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itself  is  established  beyond  question,  and  there  are  inconsist- 
encies in  the  evidence  of  the  defendant,  as  to  material  matters, 
from  which  it  may  reasonably  be  inferred  that  the  testimony  of 
the  complaining  witness  implicating  the  defendant  is  substan- 
tially correct,  it  presents  a  case  for  the  jury,  under  suitable  in- 
structions. 

4. :     Instructions:     Ck)RBOBOBATrvs  Evidence.     It   is  the  testi- 

i  mony  of  the  prosecuting  witness  as  to  the  guilt  of  the  defend- 

ant that  must  be  corroborated.  When  there  is  evidence  tending 
to  prove  several  distinct  crimes,  and  the  prosecution  has  elected 
upon  which  to  proceed,  a  request  to  instruct  the  Jury  that  de- 
fendant must  be  acquitted,  "unless  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  committed  the  act 
so  elected,  and  as  to  this  act  you  cannot  find  the  defendant  guilty 
on  the  evidence  of  Mary  Waddick  alone,  as  to  the  act  she  must 
be  corroborated  by  testimony  other  than  her  own,"  was  properly 
refused,  for,  although  this  language  might  be  considered  a  cor- 
rect technical  statement,  still,  in  the  connection  asked,  the 
language  might  probably  be  misleading  to  the  Jury. 

5.  Criminal  Law:    Instructions  :    Distinct  Crimes  :    Election.     When 

upon  the  trial  there  is  evidence  tending  to  prove  several  distinct 
crimes,  and  the  prosecution  has  been  required  to  elect  upon 
which  It  will  proceed,  the  court  should  so  Instruct  the  Jury  in 
the  submission  of  the  case.  It  is  erroneous  under  such  circum- 
stances to  instruct  the  Jury:  "You  are  instructed  that  if  you 
should  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
an  act  of  sexual  intercourse  did  take  place  between  the  defendant 
and  said  Mary  Waddick,  and  that  at  the  time  of  said  intercourse 
the  said  Mary  Waddick  was  under  the  age  of  15  years,  then  you 
should  find  the  defendant  guilty  as  charged  in  the  indictment." 

6.  Bape:   WrrNESsBs:    Evidence:    Admissibility.    In  a  prosecution  for 

rape  of  a  female  child  under  15  years  of  age,  it  is  not  a  defense 

that  others  have  also  abused  the  child  in  the  same  manner;  but 

when  the  fact  that  the  prosecuting  witness  has  given  birth  to  a 

I  child  is  relied  upon  by  the  state  as  evidence,  and  in  her  testimony 

I  she  has  denied  having  had  intercourse  with  any  one  other  than 

the  defendant,  she  may  properly  be  cross-examined   as   to   cir- 
cumstances tending  to  show  that  another  than  the  defendant  is 
;  the  father  of  her  child. 

7.  Criminal  Law:    Tbiai,:     Imfbopeb  Argument.     Arguments  and   in- 

sinuations to  the  Jury,  not  based  upon  competent  evidence,  are 

L 

improper,  and,  although  not  so  wilful  and  prejudicial  as  to  re- 
quire a  reversal  of  the  Judgment,  are  indicated  in  the  opinion  to 
be  avoided  at  a  future  trial. 
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8.  Bape:  Setntence.  The  crime  of  rape  upon  a  child  under  the  acpe 
of  consent  is  a  serious  one,  and  we  cannot  say  that.  If  the  de- 
fendant is  guilty  as  charged,  a  sentence  of  seven  years*  imprison- 
ment in  the  penitentiary  is  beyond  the  reasonable  discretion  of 
the  trial  court 

Error  to  the  district  court  for  Hall  county:  James  N. 
Paul,  Judge.    Reversed. 

Harrison  d  Prince ,  for  plaintiff  in  error. 

Orant  O.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Sedgwick,  J. 

The  defendant,  who  is  plaintiff  in  error  here,  was  con- 
victed in  tlie  district  court  for  Hall  county  of  the  crime 
of  statutory  rape  upon  one  Mary  Waddick,  then  under  15 
years  of  age.  H€f  alleges  that  the  complaining  witness  is 
wholly  uncorroborated;  that  the  evidence  is  entirely* in- 
sufficient to  support  the  conviction;  that  by  various  er- 
roneous rulings  of  the  trial  court  he  was  prevented  from 
having  a  fair  trial;  and  that  the  prasecuting  attorney  was 
guilty  of  misconduct  which  tended  to  prejudice  the  jury 
againeit  him.  When  the  first  complaint  was  filed  against 
the  defendant,  it  was  charged  that  the  crime  was  com- 
mitt^Hl  on  the  first  day  of  May,  1911.  In  a  second  com- 
plaint it  was  alleged  that  it  was  committed  on  the  first 
day  of  April,  and  in  the  indictment  afterwards  found  by 
the  grand  jury  it  was  charged  that  the  crime  was  com- 
mitted on  the  first  day  of  May.  This  indictment  was  re- 
turned on  the  15th  day  of  November,  1911.  The  complain- 
ing witness  gave  birth  to  a  fully  developed  child  on  the 
24th  day  of  November,  1911.  The  complaining  witness 
testified  that  she  went  into  defendant's  store  in  the  evening 
and  asked  to  see  a  pair  of  roller  skates;  that  the  defendant, 
who  was  alone  in  the  store  at  the  time,  showed  her  a  pair 
of  skates,  and  told  her  that  the  price  was  |3.50;  that  she 
told  him  she  couldn't  buy  them  for  she  hadn't  the  money, 
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and  that  he  then  offered  to  give  her  the  skates  if  she  would 
sometimes  run  errands  and  otherwise  accommodate  him. 
She  knew  what  he  meant  and  at  first  refused,  but  after- 
wards consented.  Thereupon  the  crime  was  committed 
in  the  back  room  of  the  defendant's  store  while  she  was 
sitting  on  the  back  part  of  an  automobile.  It  was  repeated 
in  about  a  week  later.  She  ,was  a  witness  in  the  prelim- 
inary examination  before  the  justice  of  the  peace,  and  tes- 
tified that  this  crime  was  first  committed  in  the  latter  part 
of  Marcli  and  while  she  was  sitting  upon  a  sewing  ina- 
chine.  The  defendant  was  in  Illinois  from  the  10th  to  the 
25th  of  March.  There  was  no  sewing  machine  in 'his  back 
room,  but  it  appears  that  there  was  a  dismantled  auto- 
mobile there  during  the  month  of  March.  It  was  shown 
by  the  evidence  of  exi>erts  that  the  average  period  of  ges- 
tation is  about  280  days,  varying  considerably,  but  seldom 
less  than  260  days.  If  the  first  statement  of  the  time 
of  the  crime  was  correct,  it  would  allow  about  240 
days  for  this  period.  The  evidence  of  other  witnesses 
established  the  fact  that,  if  this  crime  was  committed  by 
the  defendant,  it  must  have  been  in  the  first  jmrt  of  March, 
and,  if  so,  the  i)eriod  of  gestation  was  about  2€5  days.  It 
does  not  appear  that  this  girl  had  any  satisfactory  means 
of  fixing  in  her  own  mind  the  precise  time  of  the  commis- 
sion of  the  crime,  and  the  discrepancies  in  her  testimony 
in  that  regard  are  perhaps  of  little  importance,  except  as 
showing  that  she  was  ready  to  swear  positively  to  matters 
of  which  she  had  but  little  knowledge. 

1.  The  principal  question  as  to  the  sufficiency  of  the 
evidence  to  support  the  conviction  depends  upon  the 
corroboration  of  her  testimony.  It  has  been  uniformly 
held  that  in  such  prosecutions  a  conviction  cannot  be 
sustained  upon  the  wholly  unsupported  testimony  of  the 
complaining  witness.  It  was  shown  by  a  clerk  of  the  de- 
fendant that  early  one  morning  in  the  fore  part  of  March 
the  prosecuting  witness  brought  a  pair  of  roller  skates  to 
the  store,  and  that  he  was  told  by  the  defendant  to  oil 
them  for  her,  which  he  did.  There  was,  however,  no  dis- 
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piite  in  the  evidence  that  she  obtained  a  pair  of  skates 
from  the  (Jefeiulant,  and  this  circumstance  moivly  cor- 
roborates that  fact.  It  was  also  shown  that  the  girl  was 
several  times  at  the  store,  but  this  was  not  denied  by  the 
defendant.  He  admits  seeing  her  there  at  times,  and 
admits  that  she  obtained  the  skates  from  him. 

The  defendant  was  a  witness  in  his  own  behalf,  and 
denied  emphatically  and  positively  ever  having  had  inter- 
course witli  her  or  havinji;  taken  any  liberties  with  the 
complaining  witness.  He  testified  that,  when  she  said 
that  she  could  not  buy  a  pair  of  skates  at  $3.50,  he  showed 
her  a  pair  that  had  been  hanging  in  the  show^  window  and 
offered  to  sell  them  to  her  for  |2;  that  she  said  she  did 
not  have  that  much  money,  but  had  some,  and  that  she 
was  working  and  would  pay  75  cents  on  the  skates  and 
the  remainder  in  a  week  or  two.  He  agreed  to  that,  and 
told  her  to  get  her  75  cents.  This  was  in  the  afternoon, 
and  a  couple  of  hours  later,  in  the  evening,  she  returned, 
paid  her  75  cents  and  took  the  skates.  She  brought  them 
in  the  next  morning  and  had  them  oiled,  as  the  other  wit- 
ness  testified.  If  the  evidence  of  the  complaining  witness 
wai;  corroborated,  it  is,  so  far  as  we  can  see,  in  the  cross- 
examination  of  the  defendant  himself.  He  testified  that 
the  skates  were  procured  from  liim  oh  the  25th  of  March, 
after  he  returned  from  Illinois,  and  to  substantiate  this 
testimony  he  offered  in  evidence  a  slip  of  paper  on  which 
was  written  the  name  of  the  complaining  witness,  the 
charge  of  f2  for  the  skates,  and  the  credit  of  75  cents, 
showing  a  balance  due  of  f  1.25,  and  bofiring  the  date  of 
March  25,  1911.  This  memorandum  he  testified  was  made 
at  tlie  time,  or  soon  after  the  transaction.  He  was  not 
certain  whether  he  or  his  clerk  made  it.  If  he  falsely 
dat^d  tliis  memorandum  for  the  pui'pose  of  deceiving  the 
jury,  it  might  discredit  his  testimony  in  other  particulars. 
He  also  testified  to  selling  the  complaining  witness  a 
bicycle  soon  after  the  sale  of  the  skater  He  produced  in 
evidence  two  sheets  of  paper,  wiiich  he  said  were  takeij 
from  his  account  book,  upon  which  appeared  an  entry  of 
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the  sale  of  the  bicycle  for  |5,  on  the  16th  day  of  June.  In 
this  transaction  he  said  the  girl's  employer  was  in  the 
store  with  her  and  paid  the  money  for  her.  Afterwards 
the  bicvcle  was  returned  as  unsatisfactory,  and  the  defend- 
ant  returned  f  4  of  the  money,  one  dollar  apparently  being 
retained  for  injury  to,  or  use  of,  the  wheel.  During  all  of 
this  time  the  ?1.25  balance  for  the  skates  had  been  unpaid, 
and  was  still  unpaid  at  the  time  of  the  trial.  The  defend- 
ant forgot,  as  he  says,  that  circumstance  when  he  returned 
the  f4.  Other  circumstances  disclosed  in  the  cross-exam- 
ination tend  to  show  that  he  received  no  money  for  the 
skates  and  never  expected  any.  In  this  respect  the  girPs 
story  is  corroborated.  If  he  gave  the  skates  to  the  girl 
and  has  failed  to  explain  satisfactorily  any  motive  for 
so  doing,  the  jurj'  might  perhaps  be  justified  in  considering 
that  the  explanation  of  the  complaining  witness  was  more 
credible.  There  are  other  inconsistencies  in  the  evidence 
of  the  defendant,  and  the  whole  matter  must  be  determined 
by  a  jury.  We  cannot  see  that  the  court  should  have  taken 
this  case  from  them. 

2.  The  complaining  witness  testified  to  a  repetition  of 
the  crime  on  several  different  occasions.  When  tliis  evi- 
dence was  received  the  defendant's  counsel  asked  the  court 
to  then  instruct  the  jury  that,  "by  the  introduction  of 
plaintiflPs  evidence,  the  state  has  elected  to  ask  for  a  con- 
viction upon  the  first  act  of  intercourse  alleged  to  have 
occurred  about  March  1st,  or  March  5th,  or  6th,  1911,  to 
wit,  the  first  act  of  intercourse  testified  to  by  Mary  Wad- 
di(*k,"  and  the  court  answered  that  the  question  will  stand 
open  until  the  evidence  is  received.  This  ruling  was  ob- 
jected to,,  but  we  think  it  was  in  the  line  of  universal  prac- 
tice and  was  not  objectionable.  The  defendant  then  ask(^l 
the  court  "to  at  this'  time  require  the  state  to  elect  upon 
which  of  the  alleged  offenses  he  will  ask  for  a  conviction 
in  this  case  as  shown  by  the  testimony.''  This  request  was 
also  overruled.  When  the  witness  was  excused  from  the 
witness-stand  the  defendant  again  moved  the  court  to  in- 
struct the  jurj'  "that  the  state,  by  the  introduction  of  its 
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evidence,  has  ele(?tod  to  ask  for  a  conviction  upon  the  first 
offense  testified  to  by  Mary  Waddick."  To  this  it  appears 
that  no  objection  was  made,  and  there  was  no  ruling 
thereon.  When  the  evidence  of  the  state  was  all  in,  tlie 
defendant  made  the  following  motion:  "The  defendant 
now  asks  that  the  state-  be  required  to  elect  on  what  al- 
leged act  of  intercourse  it  will  ask  for  a  conviction,  fixing 
the  date  of  the  same.''  The  court  sustained  the  motion  in 
the  following  order :  "Motion  sustained,  and  the  prosecut- 
ing attorney  is  now  required  to  fix  the  time  of  the  alleged 
offense  on  which  he  asks  for  a  conviction  in  this  case.'' 
The  prosecuting  attorney  elected  to  ask  for  a  conviction 
"on  the  first  act  of  intercourse  proven,  to  wit,  t)n  or  about 
the  7th  day  of  March." 

The  defendant  duly  requested  the  following  instruction : 
"You  are  instructed  that  the  prosecutor  has  elected  the  a^t 
which  he  claims  to  have  taken  place  on  or  about  the  7th 
day  of  March,  A.  1).  1911,  as  the  one  upon  which  he  will 
depend  for  a  conviction  of  the  defendant,  and  you  are 
further  instructed  that  in  your  consideration  of  this  case 
your  verdict  will  be  for  the  defendant,  unless  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant committed  the  act  so  elected,  and  as  to  this  act  you 
cannot  find  the  defendant  guilty  on  the  evidence  of  Mary 
Waddick  alone,  as  to  the  act  she  must  be  corroborated  by 
testimony  other  than  her  own."  This  instruction  was  re 
fused  by  the  court,  and  the  defendant  excepted.  The  eigh- 
teenth instruction  given  by  the  court  on  its  own  motion 
was  as  follows:  "You  are  instructed  that  if  vou  should 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
an  act  of  sexual  intercourse  did  take  place  between  the 
defendant  and  said  Mary  Waddick,  and  that  at  the  time 
of  said  intercourse  the  said  Mary  Waddick  was  under  the 
age  of  15  years,  tlien  you  should  find  the  defendant  guilty 
as  charged  in  the  indictment" — ^and  the  defendant  ex- 
cepted. 

No  other  instruction  was  given  to  the  jury  by  the  court 
as  to  the  election  made  by  the  prosecution.    The  order  of 
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the  court  made  at  the  close  of  the  evidence  requiring  the 
prosecution  to  elect  upon  which  crime,  testified  to  by  the 
complaining  witness,  it  would  rely  for  a  conviction,  was 
correct.  The  defendant  was  entitled  to  this  protection. 
It  is  true  that  the  time  of  the  commission  of  the  oflfense  is 
immaterial,  providing  it  is  within  the  statute  of  limita- 
tions, but  a  defendant  cannot  be  tried  and  convicted  of 
more  than  one  crime  in  the  same  trial,  and,  when  several 
distinct  crimes  are  testified  to  and  circumstances  sur- 
rounding each  crime  are  in  evidence  so  as  to  identify  the 
several  distinct  offenses,  the  state  is  required  to  designate 
the  crime  for  which  it  will  ask  a  conviction.  The  attomev 
general  admits  that  the  order  requiring  the  state  to  elect 
was  proper  and  necessary  in  this  case,  but  insists  that 
those  orders  made  by  the  court  in  the  presence  of  the  jury 
were  sufficient,  and  that  a  formal  instruction  to  the  jury 
upon  this  point  in  submitting  the  case  was  unnecessary. 
No  authorities  are  cited  supporting  this  suggestion,  and 
we  are  not  aware  of  any.  The  jury  may  or  may  not  heed 
the  orders  given  to  the  prosecuting  attorney  in  the  prog- 
ress of  the  trial.  At  the  close  of  the  evidence  they  were 
instructed  by  the  court  as  to  the  matters  to  be  determined 
by  them  and  as  to  the  law  governing  tliose  matters.  Er- 
roneous rulings  of  law  made  at  the  trial  are  frequently 
corrected  by  the  instructions,  and  the  jury  sliould  be 
governed  as  to  the  law  of  the  case  by  the  instructions 
alone. 

The  instruction  asked  by  the  defendant  was  properly 
refused.  That  the  prosecuting  witness  must  be  corrobo- 
rated as  to  the  particular  act  of  which  the  defendant  is 
found  guilty  may  in  one  sense  be  technically  correct,  but. 
in  the  connection  proposed  to  be  given  to  the  jury,  might 
and  probably  would  be  misleading.  The  request,  however, 
was  a  suggestion  to  the  court  of  the  necessity  of  an  in- 
struction upon  this  point,  and  the  eighteenth  instruction 
given  by  the  court  amounts  to  a  direct  refusal  to  so  in- 
struct, and  would,  if  taken  literally  by  the  jury,  be  incon- 
sistent with  a  proper  instruction.     We  think,  therefore, 


22  NEBRASKA  REPORTS.      .        [Vol.  92 


Kanert  v.  Stale. 


the  eighteenth  instruction,  under  the  conditions  in  this 
case,  was  prejudicially  erroneous. 

3.  Tlie  complaining  witness  admitted  that  she  had. 
sometime  before  the  commission  of  this  alleged  offense, 
frequently  after  night  been  in  the  rooms  of  one  Snyder, 
and  that  he  had  taken  undue  liberties  with  her;  that  the 
matter  had  become  somewhat  notorious  and  her  bi'other 
had  interfered  to  prevent  her  visiting  Snyder's  room.  She 
was  then  asked  if  Snyder  had  ever  had  intercourse  with 
her;  to  which  she  objected,  and  the  objection  was  sustained 
on  the  ground  that  the  evidence  was  incompetent  and  im- 
nmterial.  She  was  under  the  age  of  consent,  and  if  the 
defendant  had  had  intercourse  with  her,  as  she  testified, 
it  was  immaterial  whether  others  had.  In  this  case,  how- 
ever, it  was  in  evidence  that  she  had  given  birth  to  a  child. 
The  crime  therefore  had  been  committed,  and  the  question 
was,  who  was  guilty.  She  had  already  testified  that  no 
one  but  the  deftodant  had  ever  so  used  her.  If  that  tes- 
timony was  true,  it  was  important  evidence  in  the  case; 
in  fact,  conclusive  against  the  defendant,  and  the  defend- 
ant should  have  been  allowed  to  cross-examine  her  in  that 
regard. 

4.  After  the  prosecuting  witness  had  testified  that  the 
defendant  and  no  one  else  was  guilty  of  the  crime,  she  was 
asked  by  her  attorney :  "Did  you  ever  tell  your  folks  any- 
thing about  this?"  She  answered:  "No,  sir,"  She  was 
then  asked:  "Well,  you  did  later  on,  didn't  you?"  and 
again,  "What  do  you  mean  by  that  answer?"  and  she  re- 
plied: "I  didn't  until  about  the  middle  of  September." 
She  Avas  then  ask(^d:  "And  tlien  to  whom  did  von  tell  it?" 
This  was  objected  to  as  an  improper  question.  The  ob- 
jection was  overruled,  and  she  said:  "I  told  it  to  my 
brother."  She  further  testified  that,  when  her  condition 
became  known,  her  mother  and  brother  several  times  asked 
as  to  who  was  to  blame,  and  that  she  finally  told  her 
brother  and  then  her  mother  that  it  was  this  defendant. 
The  prosecuting  attorney  in  liis  address  to  the  jury  stated : 
"The  parents  of  the  little  girl  had  to  t(?ase  to  get  her  to  tell 
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who  this  man  was."  This  was  objected  to,  and  it  is  now 
insisted  that  it  constituted  misconduct  on  the  part  of  the 
prosecuting  attorney.  What  she  told  her  mother  and 
brother  several  months  after  the  transaction  as  to  the 
guilt  of  the  defendant  was  of  course  incompetent. 

Again,  it  appears  that  the  defendant's  wife  had  died  in 
Illinois  and  was  buried  on  the  25th  of  September.  In 
cross-exumination  the  prosecuting  attorney  asked  the  de- 
fendant: "Have  you  ever  been  in  Illinois  since  last 
March?"  This  was  objected  to,  but  the  question  was  al- 
lowed, and  he  answered  that  he  had  not.  This  immaterial 
evidence  was  also  made  the  basis  of  a  remark  to  the  jury 
in  the  argument  of  the  prosecuting  attorney,  in  which  he 
attempted  to  infer  that  one  who  would  not  be  pi-esent  at 
his  wife's  funeral  would  be  more  likely  to  commit  a  crime 
such  as  that  with  which  the  defendant  was  charged.  With- 
out further  discussion  of  this  unpleasant  matter,  we  take 
it  for  granted  that  this  course  of  questioning  and  argu- 
ment will  not  be  repeated. 

5.  It  is  insisted  that  the  sentence,  seven  years  in  the 
penitentiary,  was  excessive.  The  crime  charged  is  a  se- 
rious one.  If  the  defendant  is  guilty,  we  cannot  see  that 
the  court  has  abused  its  discretion  in  fixing  the  punish- 
ment. 

For  the  errors  indicated,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 

Reversed. 

Rose,  J.,  dissenting. 

I  do  not  think  the  rulings  held  to  be  erroneous  in- 
fluenced the  jury  in  arriving  at  their  verdict,  nor  that  de- 
fendant was  prejudiced  thereby.  In  my  judgment,  the 
conviction  should  not  be  reversed  for  any  reason  stated  in 
the  opinion.  I  do  not  put  upon  the  conduct  of  the  county 
attorney  the  interpretation  suggested  in  the  opinion,  and 
I  think  that  the  *{>rosecution  as  a  whole  should  be  com- 
mended by  an  affirmance. 
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Frank  V.  Larson  v.  State  op  Nebraska. 

Filed  Septembeb  28,  1912.      No.  17,490. 

1.  Criminal  Law:  Trial:  Sanity  of  Accused:  Qitestion  fob  Juby. 
When  the  contested  issue  in  a  criminal  case  is  as  to  the  mental 
condition  of  the  defendant  as  affecting  his  responsibility  for  his 
act,  that  issue  is  to  be  determined  by  the  jury;  it  Is  not  a  ques- 
tion for  the  court 

2. :    :     :     Nonbxpebt  Witness.    One  not  an  expert 

is  not  allowed  to  testify  to  his  opinion  of  the  sanity  or  insanity 
of  the  defendant  without  first  showing  such  knowledge  of  the 
defendant  as  would  enable  him  to  form  an  opinion. 

3.  Quaere.     Whether  a  physician  and  surgeon  who  has  treated  the 

defendant  in  his  professional  capacity  on  various  occasions  for 
'  several  years,  and  has  also  seen  and  conversed  with  him  oc- 
casionally unprofessionally,  and .  who  testifies  that  he  can  give 
his  opinion  as  to  defendant's  sanity  based  solely  upon  his 
knowledge  of  him  derived  unprofessionally,  can  be  allowed  to 
state  that  opinion  when  objected  to  by  defendant  on  the  ground 
of  privilege  under  the  statute — quxere. 

4.  Criminal  Law:   Trial:    Sanity  of  Accused:    Expert  EvmENCB.     If 

an  expert  witness  fails  to  testify  to  U)e  facts  and  conditions 
which  he  has  observed  upon  which  to  form  an  opinion  as  to  the 
sanity  or  insanity  of  the  defendant,  or  that  what  he  had  ob- 
served was  sufficient  to  enable  him  to  form  an  expert  opinion, 
it  is  erroneous  to  allow  him  to  testify  that  he  has  not  observed 
anything  that  led  him  to  the  conclusion  that  the  defendant  was 
Insane. 

5.  :     Witnesses:     Privileged  Communications:     Waivbb.     The 

defendant,  without  objection,  answered  questions  of  the  prose- 
cuting attorney  upon  cross-examination  relating  to  treatment  of 
defendant  by  his  physician  and  the  physician's  opinion  of  his 
condition.  Held,  That  by  so  doing  he  did  not  waive  his  privilege 
to  object  that  the  physician  could  not  as  a  witness  for  the  state 
testify  to  confidential  communications  between  them. 

6.  :     Trial:    Admission  of  Writing:    Harmless  Ebbob.     It  is 

erroneous  to  allow  a  writing  in  evidence  as  the  writing  of  the 
defendant  without  proof  of  his  signature  or  otherwise  identify- 
ing it  as  written  or  authorized  by  him.  But,  if  the  substance 
of  the  writing  is  testified  to  by  defendant  and  otherwise  clearly 
proved  without  conflict,  the  error  is  without  prejudice. 


VOL.  92]  SEPTEMBER  TERM,  1912.  25 


Larson  ▼.  State. 


7. :   :    Instructions.     An  instruction  that,  if  the  state 

has  failed  to  establish  "each  and  every"  of  the  material  allega- 
tions beyond  a  reasonable  doubt,  the  jury  must  acquit,  is  not 
prejudicially  erroneous,  because  of  the  use  of  the  words  "each 
and  every"  instead  of  the  word  "any.' 


»f 


Error  to  the  district  court  for  Burt  county :  George  A. 
Day,  Judge.    Reversed. 

J.  A.  Sxnghaus  and  Smythj  Smith  d  8chaU,  for  plaintiff 
in  error. 

Grant  G.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Sedgwick,  J. 

In  October,  1911,  the  defendant  killed  his  brother, 
Charles  Larson,  by  shooting  him  in  the  head.  The  defend- 
ant was  convicted  of  murder  in  the  first  degree  in  the  dis- 
trict court  fop  Burt  county  and  sentenced  to  imprisonment 
in  the  penitentiary  for  life.  He  has  brought  the  case  here 
for  review  upon  petition  in  error. 

There  is  no  dispute  as  to  the  principal  facts  in  the  case. 
The  question  is  as  to  the  mental  condition  of  the  defend- 
ant and  his  responsibility  for  the  act.  The  defendant  is  a 
small  man,  was  in  poor  health  and  very  hard  of  hearing, 
so  that  it  was  necessary  to  use  an  ear  trumpet  in  ordinary 
conversation.  For  jnany  months  there  had  been  criminal 
relations  of  Jntimacy  between  the  defendant's  brother, 
Charles,  and  the  defendant's  wife.  The  defendant  had 
8usi)ected  these  relations  for  some  time,  and  had  at 
various  times  questioned  his  wife  closely  in  regard  to  the 
matter,  but  she  had  continually  denied  that  there  were 
any  improper  relations  between  them.  About  the  first  of 
October  she  confessed  to  her  husband  that  his  brother 
Charles  had  attempted  to  take  undue  lil>erties  with  her, 
but  insisted  that  it  had  not  gone  to  extreme  criminal  rela- 
tions. She  seems  to  have  fully  repented  of  her  part  in  the 
transaction,  and  had  fully  resolved  to  do  everything  in  her 
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power  to  conciliate  her  husband  and  repair  the  injury  she 
bad  done  him.  In  explaining  the  conduct  of  Charles  in 
answer  to  the  defendant's  questions,  she  was  finally  led 
to  admit  that  the  matter  bad  gone  mucli  further  than  ^lie 
had  at  first  stated.  She  declared  that  she  was  unable  to 
talk  about  it,  and  proposed  to  write  the  full  statement  of 
what  had  taken  place,  which  she  thereupon  did,  and  gave 
it  to  her  husband.  This  statement  showed  the  criminal 
relations  that  had  existed  for  some  time,  and  the  defend- 
ant insisted  that  thev  both  must  withdraw  from  the  church 
of  which  tliev  were  members,  and  that  they  could  not  live 
together,  and  that  she  must  leave  their  home.  This  she 
consented  to  do,  and  consented  to  do  anything  that  her 
liusband  desired,  but  when  she  left  her  home,  in  pursu- 
ance of  this  arrangement,  he  followed  her  in  the  interest, 
as  he  said,  of  their  children,  and  requested  that  she  return, 
at  leiist  for  the  pn*sent,  until  suitsible  arrangements  could 
be  made.  She  thereupon  returned.  There  was  also  evi- 
dence that  the  defendant  was  very  much  attached  to  his 
wife  and  children  (there  were  six  children,  ranging  from 
two  to  fourteen  years  of  age) ;  and  that,  when  he  became 
aware  of  tlie  full  enormity  of  his  brother's  conduct,  he  was 
entirely  overcome  and  was  wholly  undecided  what  to  do; 
that  at  times  he  contemplated  taking  his  own  life,  and  that 
he  had  taken  his  gun  from  the  house  to  the  shed,  men- 
tioned below,  for  that  purpose,  and  was  then  only  de- 
terred from  taking  his  life  by  his  young  son  who  found 
him  and  urged  him  to  return  to  the  house;  tliat  at  other 
times  he  contemplated  driving  his  wife  from  their  home, 
and  was  partly  impressed  with  the  idea  that  his  brother 
would  be  comi)elled  to  leave  the  country,  and  that  some 
suitable  arrangements  could  be  made  for  the  future  care 
of  the  children. 

If  the  defendant  is  found  guilty,  a  very  important  ques- 
tion is  presented  as  to  the  degree  of  his  guilt.  If  he  was 
in  a  state  of  mind  to  be  responsible  for  his  conduct  and 
planned  beforehand  to  induce  his  brother  to  come  within 
his  power  for  tlie  purpose  of , taking  his  life,  as  might  pos- 
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sihly  be  inferred  from  some  of  the  statements  that  he 
made,  as  testified  to  by  certain  witnesses,  and  if  he  suc- 
ceeded in  that  attempt  and  did  take  his  brother's  life  as  he 
intended,  he  was  j^iilty  of  ninrder  in  the  first  degree.  If. 
on  the  other:  hand,  he  was  laboring  under  such  mental 
strain  and  excitement  that  he  was  incapable  of  forming 
a  deliberate  plan,  and  expected  that  his  brother  would 
leave  the  community  where  they  lived,  and  did  not  have 
any  intention  of  using  his  shotgun  upon  his  brother,  but 
in  doing  so  acted  upon  a  sudden  impulse,  arising  from  his 
troubles,  the  conversation  between  them  and  his  brother's 
insulting  behaAnor,  and  the  defendant  was  at  the  time  in 
such  use  of  his  reasoning  powers  as  to  be  responsible  for 
his  act,  tlien  he  wa*s  guilty  of  manslaughter.  The  question 
of  the  degree  of  his  guilt  does  not  appear  to  have  been 
very  fully  presented  to  the  jury. 

The  defendant  induced  his  brother  to  come  to  the  de- 
fendant's place,  witliout  first  informing  him  of  the  knowl- 
edge which  he  had  of  the  existing  conditions,  and  when 
his  brother  arrived  the  defendant  took  him  to  a  small  shed 
where  the  defendant  had  placed  his  double-barrel  sliotgun, 
and,  after  closing  the  door,  took  his  shotgun  in  his  hands 
and  asked  his  brother  if  he  knew  why  he  called  him  there. 
Fe  had  represented  that  he  had  called  him  there  for  the 
l)urpose.of  helping  him  with  some  of  his  calves.  When 
the  defendant  acknowledged  that  he  called  him  there  be 
cause  of  his  relations  with  tlie  defendant's  wife,  and  in- 
quired what  he,  Charles,  w^as  going  to  do  about  it,  on  being 
asked  what  he,  the  defendant,  w^anted  him  to  do,  tlie  de- 
fendant told  him  that  he  wanted  him  to  leave  tlie  country 
and  never  show  himself  in  that  part  of  the  country  again. 
This  Charles  refused  to  do,  but  said  that  he  would  agi'eo 
to  never  come  again  to  tlie  defendant's  place.  This  was 
not  satisfactory  to  the  defendant,  and  the  d(»fendant  tes- 
fified  that  he  then  showed  Charles  the  statement  which  the 
defendant's  wife  Iiad  written  and  propos<Hl  that  they  call 
her.  They  both  then  left  the  shed,  the  defendant  carrying 
his  gun.    There  is  evidence  that  the  defendant  afterwards 
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stated  to  several  witnesses  that  when  his  wife  came  to  them 
she  inquired  of  him:  "Can't  this  be  settled  *  *  *  will 
you  take  money?''  He  laughed  and  said:  "Yes."  "Will 
you  take  $10,000?"  she  asked.  He  aiiswered :  "Yes."  The 
defendant,  upon  the  witness-stand,  testified  that  he  there 
said  to  them:  "You  need  not  think  that  I  want  any  of 
your  dirty  money."  If  he  answered  as  these  witnesses 
testified  that  he  stated  out  of  court  he  did,  that  flO,000 
would  adjust  it,  it  might  be  construed  that  he  was  seeking 
to  get  money  from  his  brother,  or  it  might  be  construed 
that  he  considered  the  sum  named  so  far  beyond  the  reach 
of  either  or  both  of  them  that  it  amounted  to  a  declaration 
that  the  money  settlement  wa«  out  of  the  question.  How- 
ever that  may  be,  it  would  appear  from  the  evidence  of  the 
defendant  and  his  wife,  and  also  from  the  statements 
which  the  defendant  is  alleged  to  have  made  out  of  court, 
that  his  brotlier  Charles  then  began  to  treat  the  matter 
lightly,  and  sneeringly  accused  the  defendant  of  calling 
him  over  there  to  get  money  out  of  him,  and  finally  said: 
"Shoot,  why  don't  you  shoot?"  Thereupon,  the  defendant 
did  shoot,  and  killed  him  instantly. 

The  theory  of  the  defense  is  that  the  defendant  was  so 
exasperated  by  existing  conditions,  and  the  conduct  of  his 
brother  at  the  time,  that  he  was  unable  to  control  himself, 
and  w^as  not  responsible  for  his  act  nor  able  to  distinguish 
between  riglit  and  wrong  with  reference  to  what  he  did. 
This  presents  the  (juestion  as  to  the  mental  condition  of 
the  defendant  at  the  time  of  the  act,  a  matter  always  diffi- 
cult to  determine,  and  particularly  so  in  this  case,  a  ques- 
tion not  for  the  court,  but  peculiarly  one  for  the  jury.  If 
that  question  has  been  submitted  to  the  jury  without 
violating  the  substantial  rights  of  the  defendant,  their 
verdict  must  l>e  regarded  as  final ;  it  cannot  be  interfered 
with  by  the  court.  The  defendant  called  an  expert  wit 
ness,  a  member  of  the  medical  profession  and  of  appar 
ently  good  standing,  who  ha.s  had  experience  in  treating 
diseases  of  the  jnind  and  had  thoroughly  examined  the 
defendant.     In  answer  to  a  hypothetical  question  which 
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snbstantially  recited  the  facts  as  testified  to  by  the  defend- 
ant and  his  witnesses,  including  evidence  showing  that  the 
defendant  from  the  time  that  he  learned  of  these  criminal 
relations  l)otween  his  brother  and  his  wife  was  so  affected 
mentally  and  physically  that  he  was  unable  to  perform 
his  regular  duties  or  even  to  control  his  ovm  conduct  and 
conversation,  this  witness  testified  that,  in  his  opinion, 
the  defendant  was  irresponsible  at  the  time  and  was  unable 
to  distinguish  between  right  and  wrong  with  reference  to 
the  act  which  he  did.  In  rebuttal  the  state  produced  Dp. 
^ildreth  as  a  witness,  who  had  for  some  time,  perhaps 
four  or  five  years,  been  the  family  physician  of  the  de- 
fendant, and  who  had  in  that  capacity  on  various  occa- 
sions treated  the  defendant  himself,  and  questioned  him 
as  to  defendant's  sanity.  The  defendant's  counsel  duly 
objected  to  the  calling  of  this  witness,  on  the  ground  that 
he  was  the  defendant's  physician  and  the  information  that 
he  gained  in  that  capacity  was  privileged. 

1.  The  attornevs  for  the  state  insist  that  the  defendant 
waived  this  privilege  by  answering  ui>on  his  cross-exam- 
ination various  questions  in  regard  to  Dr.  Hildreth's  ex- 
amination and  treatment  of  him.  Some  decisions  are 
cited  ivhich  appear  to  hold,  as  maintained  by  Professor 
Wigmore,  that  if  tlie  person  entitled  to  the  privilege  in- 
troduces evidence  in  regard  to  his  physical  condition  at 
the  time,  it  is  competent  to  call  his  physician  to  rebut  that 
testimony.  Professor  Wigmore  says:  "Certainly  it  is  a 
spectacle  fit  to  increase  the  laymen's  traditional  contempt 
for  the  chicanery  of  the  law,  when  a  plaintiff  describes  at 
length  to  the  jury  and  a  crowded  court-room  the  details 
of  his  supi)osed  ailment  and  then  neatly  suppresses  the 
available  proof  of  his  falsities  by  wielding  a  weapon 
nominally  termed  a  privilege."  4  Wigmore,  Evidence,  sec. 
2389.  He  says,  however:  "This  is  generally  not  conceded 
in  the  judicial  rulings."  .  Sec.  2390.  ne  appears  to  derive 
his  conclusion  from  his  reasoning,  and  not  from  the 
language  of  the  statute.  He  is  discussing  what  the 
statute  ought  to   be,  and  not  what  it  reiilly   is.     Sec- 
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tion   333   of   the   code   is   as   follows:     "No   practicing 
attorney,  counselor,  physician,  surgeon,  minister  pf  the 
gospel,  or  priest  of  any  denomination  shall  be  allowed, 
in   giving  testimony,   to  disclose   any   confidential   com- 
munication,   properly    intrusted    to    him    in    his    pro- 
fessional capacity,  and  necessary  and  proper  to  enable 
him  to. discharge  the  functions  of  his  office  according  to 
the  usual  course  of  practice  or  discipline."    The  provision 
that  "no    ♦    •    •    physician    •     ♦    •    shall  be  allowed, 
in  giving  testimony,  to  disclose  any  confidential  communi-  ^ 
cation,"  api>ears  to  be  absolute,  and  it  is  doubtful  whether 
the  next  section,  which  provides  that  this  privilege  shall 
not  obtain  wliere  the  party  "waives  the  right  thereby  con- 
ferred," was  intended  to  prevent  a  party  from  testifying 
to  his  physical  condition,  without  at  the  saime  time  con- 
senting that  his  physician  may  at  any  time  reveal  his  con- 
fidential communications.     The  question  is  an  important 
one  and  is  a  question  of  construction  of  the  intention  of 
the  legislature.   If  it  is  wise  to  introduce  such  an  innova- 
tion into  our  law,  it  would  seem  to  be  the  province  of  the 
legislature  to  do  so.    The  ground  upon  which  this  waiver 
in  this  case  is  urged  by  the  state  is  a  little  different  iProm 
that  stated  by  Mr.  Wigmore,  and  i>er]iaps  a  little  more 
substantial.     It  is  said  that  the  defendant  himself  gave 
testimonv  of  Dr.  Hildreth's  examination  and  treatment. 
If  the  defendant  had  offered  these  matters  as  evidence  in 
his  own  behalf,  the  position  of  the  state  would  be  unassail- 
able.    He  did  not,  however,  do  so.     These  matters  were 
drawn  from  him  by  the  state's  attorney  on  cro^s-examina 
tion  and  only  in  answer  to  direct  questions.  It  seems  clear 
thaf  the  state  ought  not  to  be  allowed  to  compel  the  wit- 
ness to  waive  his  privilege  in  this  manner.    It  is  said  that 
the  witness  was  not  compelled  to  answer  these  questions, 
but  might  then  have  insisted  upon  his  privilege;  but  this 
suggestion  does  not  answer  the  objection.    If  the  defend- 
ant's privilege  would  extend  so  far  as  to  exempt  him  from 
cross-examination  as  to  conversations  and  transactions  he 
had  had  with  others,  including  his  physician,  the  state 
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ought  not  now  to  be  allowed  to  ^iirge  that  fact  after  having 
introduced  the  evidence  which  assumed  that  the  defendant 
was  compelled  to  answer. 

2.  The  witness  was  asked  this  question  by  the  state: 
"Doctor,  based  on  your  observations  and  your  conversa- 
tions and  the  different  matters  that  you  have  detailed  here 
that  took  place  and  which  you  have  stated  here  which  took 
place  other  than  in  a  professional  way,  I  will  ask  you,  in 
your  opinion,  whether  or  not  the  defendant  on  that  3d 
day  of  October,  1911 — what  his  condition  was  as  to  being 
sane  or  insane?"  ,  Defendant  then  was  allowed  to  cross- 
examine  the  witness  as  to  his  qualifications,  from  which  it 
appeared  that  the  witness  had  been  the  family  physician 
for  the  family  of  the  defendant,  and  had  treated  the  de- 
fendant personally  in  that  capacity  during  the  several 
years  last  past,  and  the  witness  stated  that,  if  he  gave 
him  an  opinion  as  to  his  mental  condition,  it  would  be 
based  in  part  on  what  he  saw  of  him  on  that  day  of  the 
tragedy  and  what  he  had  known  of  him  for  years,  and  in 
part  on  the  knowledge  of  what  he  had  acquired  respecting 
him  which  he  had  acquired  while  waiting  on  him  as  his 
family  physician.  After  the  cross-examination  of  Dr. 
Hildreth,  the  state  projwunded  to  him  this  question :  "Yon 
can  separate  the  conclusions  which  you  drew  from  your 
professional  calls  *  ♦  •  and  your  observations  that 
day?  You  can  give  an  opinion  on  tluit  alone?"  He  an- 
.swered:  "T  can."  He  was  then  asked:  "Doctor,  based  on 
your  observations  and  your  conversations  and  the  differ- 
ent matters  that  you  have  detailed  here  that  took  place 
and  which  you  have  stated  here  wliich  took  place  other 
than  in  a  professional  way,  I  will  ask  you,  in  your  opinion, 
whether  or  not  the  defendant  on  that  3d  day  of  October, 
1911 — ^what  his  condition  was  as  to  being  sane  or  insane?" 
The  objection  interposed,  that  the  question  was  leading 
and  called  for  a  privileged  communication  and  the  wit- 
ness is  incompetent,  was  overruled.  The  witness  then  in- 
quired :  "I  am  to  base  my  answer  on  observations  outside 
of  my  professional  capacity?"    The  state's  attorney  stated : 
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"Yes,  sir;  not  to  use  any  knowledge  you  acquired  in  a 
professional  occupation.  This  question  refers  to  that  day 
—on  the  3d  day  of  October,  1911."  The  witness  then  gave 
his  answer  to  the  question  as  follows:  "I  have  never  seen 
any  time  that  I  have  known  Frank  Larson  but  that  I  had 
any  question  as  to  his  mental  competency."  On  motion 
this  was  stricken  out  as  not  responsive  to  the  question. 
The  question  was  repeated,  and  the  witness  answered  it 
as  follows :  "I  saw  nothing  to  indicate  to  me  but  what  he 
was  competent  and  sane."  A  motion  to  strike  out  this  an- 
swer because  it  was  incompetent,  irrelevant  and  imma- 
terial, and  no  proper  foundation  was  laid  for  it,  and  it 
called  for  a  privileged  communication,  and  that  the  witness 
was  incompetent,  was  overruled,  and  to  this  ruling  the  de- 
fendant excepted. 

Under  the  conditions  of  this  case  as  it  then  api)eared  to 
the  jury,  the  evidence  of  this  witness  must  have  been  re- 
garded by  the  jury  as  of  great  importance.  The  witness 
had  been  the  family  physician  of  the  defendant,  and  on 
the  day  of  the  defendant's  arrest  the  defendant  and  his 
wife  went  into  the  office  of  the  witness,  and  in  the  pres- 
ence of  the  witness  discussed  the  conditions  that  con- 
fronted them,  apparently  relying  upon  the  relation  that 
had  existed  between  the  witness  and  the  defendant;  the 
witness  had  not  stated  what  circumstances  and  conditions 
he  relied  upon  in  forming  his  opinion,  and  the  court  had 
upon  careful  consideration  decided  in  the  presence  of  the 
jury  that  the  evidence  waB  proper,  so  that  the  jury  would 
naturally  rely  upon  the  conclusions  reached  by  the  wit- 
ness. If  the  evidence  was  properly  received,  it  must  be 
because  the  witness  was  qualified  as  an  expert,  because 
as  a  nonexpert  his  evidence  was  clearly  incompetent 
under  well-established  rules  in  such  cases.  He  made 
no  attempt  to  relate  to  the  jury  the  facts  and  circum- 
stances and  conditions  upon  which  he  based  his  opinion, 
and  his  testimony  does  not  show  sufficient  familiarity 
with  defendant  to  give  any  real  value  to  his  opinion. 

Many  courts  have  held  that  such  evidence  would  be  in- 
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competent  on  account  of  tlie  relationship  existing  between 
the  witness  and  the  defendant.  It  lias  been  many  times" 
said  hy  the  courts  that  the  human  mind  is  not  competent 
to  separate  the  facts  of  wliich  it  is  cognizant  into  two 
classes — ^those  that  were  obtained  professionally  and  those 
facts  coming  within  the  observation  of  the  witness  not  so 
obtained — and  distinguish  an  opinion  derived  from  one 
series  of  facts  from  an  opinion  derived  from  another.  It 
has  been  suggested  by  some  that  the  witness  might  not  be 
competent  to  determine  as  a  matter  of  law  how  far  the  rule 
of  personal  privilege  extends,  and  so  be  able  to  determine 
what  facts  the  law  would  regard  as  having  come  to  him 
through  his  professional  capacity.  The  line  of  question- 
ing here  seems  to  require  the  witness  himself  to  determine 
these  questions,  and  it  may  well  be  considered  difficult,  if 
not  impossible,  for  him  to  do  so. 

However  that  may  be,  we  think  the  evidence  was  in- 
competent for  another  reason.    The  question  propounded 
to  him  did  not  suggest  anything  in  regard  to  the  defend- 
ant's situation,  nor  in  regard  to  his  mental  condition  pre- 
ceding or  at  the  time  of  the  tragedy.    If  he  confined  him- 
self to  what  he  himself  had  observed  in  a  social  way  and 
in  casually  meeting  defendant,  as  he  assumed  to  do,  his 
ans^^er  would  not  take  into  consideration  the  most  ma- 
terial  part  of  existing  conditions.     His  answers  show 
clearly  that  he  did  not  consider  that  he  was  sufficiently 
informed  in  regard  to  existing  conditions  to  give  a  valu- 
able opinion  on  the  questions  propounded.     He  does  not 
say  wliat  his  opinion  as  an  expert  would  be,  but  says  that 
from  tliese  casual  observations  of  the  defendant  he  did  not 
see  anything  that  would  lead  him  to  the  conclusion  that 
the  defendant  was  insane.     The  jury  had  no  means  of 
knowing  what  or  how  much  the  witness  had  seen  unpro- 
fessionally  that  would  be  of  any  value  in  determining  the 
question.  So  far  as  his  answer  to  the  question  goes,  he  may 
not  have  observed  and  remembered  enougli  to  enable  him 
to  come  to  any  conclusion  upon  the  qu(^stion.     When  he 
was  asked  if  he  could  give  an  opinion  as  to  defendant's 
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canity  or  insanity,  based  iiix)n  matters  that  caime  to  his 
knowledge  ''other  than  in  a  professional  way,"  he  an- 
swered :  "As  far  as  that  observation  wonid  go  outside  of 
my  pi^ofessional  capacity  I  could.  •  •  •  i  should  have 
to  have  an  opinion ;  I  should  have  to  have  an  opinion  sepa- 
rate." Why  would  he  "ha^e  to  have  an  opinion"?  Surely 
he  would  not  be  obliged  to  have  an  opinion  as  an  expert 
without  sufficient  data  from  which  to  form  it.  His  an- 
swer implies  that  he  did  not  consider  that  his  "observation 
*  *  *  outside  of  my  professional  capacity"  was  suffi- 
cient upon  whicli  to  form  an  expert  opinion.  The  opinion 
he  formed  from  this  observation  was  simply  the  tentative 
opinion  of  the  average  citizen  who  has  heard  or  seen  only 
a  pai-t  of  the  facts  or  transactions,  and  feels  constrained 
to  make  a  guess.  He  testified  that  during  the  year  then 
last  past  he  had  seen  the  defendant  "possibly  three  or 
four  times  a  month.  *  •  ♦  It  would  be  a  very  uncertain 
and  indefinite  opinion.  I  could  not  say  how  often  I  saw 
him."  He  was  allowed  to  testify,  not  what  his  opinion  was 
as  to  the.sanity  or  insanity  of  defendant,  but  that  he  had 
not  observed  enough  to  lead  him  to  the  conclusion  that  the 
defendant  was  insane.  This  evidence  we  think  was  incom- 
petent, and  was  plainly  very  prejudicial  to  the  defendant. 
3.  It  is  insisted  upon  behalf  of  the  defendant  that  the 
<'ourt  erred  in  allowing  the  daughter  of  the  deceased  to 
testify  to  the  contents  of  a  postal  card  received  by  him. 
It  was  assumed  in  the  question  that  tlie  ix>stal  card  came 
from  the  defendant,  and  the  witness  testified,  over  the 
objections  of  defendant,  that  the  substance  of  the  card 
was  a  request  to  the  deceased  to  "come  over  in  the  morn- 
ing and  help  me  with  the  calves."  There  was  no  evidence 
that  this  card  was  written  by  the  defendant.  The  hand 
writing  had  not  been  identified,  and  it  was  error  to  receive 
it  in  evidence.  This  error  was  clearly  without  prejudice 
to  the  defendant.  The  defendant  himself,  upon  the  wit- 
ness-stand, testified  that  he  sent  this  postal  card  to  the 
deceased,  and  himself  stated  the  contents  of  the  card  sub- 
stantially as  stated  by  the  witness,  and  there  was  no  ques- 
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tion  in  the  case  but  that  deceased  came  to  defendant's 
place  in  answer  to  this  card  and  other  similar  requests 
over  the  telephone.  Surely  the  defendant  cannot  now 
urge  that  he  was  prejudiced  by  the  evidence  complained 
of. 

4.  In  the  eighth  instruction  given  to  the  jury,  after  re- 
citing the  facts  necessary  to  be  proved  in  order  to  find 
the  defendant  guilty  of  murder  in  the  first  degree,  the 
court  told  the  jury:  "If,  however,  the  state  has  failed  to 
establish  each  and  every  of  the  above  and  foregoing  prop- 
ositions beyond  a  reasonable  doubt,  then  you  should  acquit 
the  defendant  of  the  charge  of  murder  in  the  first  degi*ee.'' 
It  is  said  that  the  law  is  that,  if  the  state  has  failed  to 
establish  any  one  of  the  necessary  propositions  beyond  a 
reaisonaBle  doubt,  he  should  be  acquitted.  We  fail  to 
understand  the  reasoning  of  defendant's  attorney  in  re- 
gard to  this  instruction,  and  cannot  see  that  the  instruc- 
tion as  given  by  the  court  was  erroneous.  The  same  objec- 
tion appears  to  be  urged  to  the  court's  instruction  in 
regard  to  the  crime  of  miu'der  in  the  second  degree  and  in 
regard  to  the  crime  of  manslaughter. 

5.  In  the  fourteenth  instruction  the  court,  after  defin- 
ing the  defense  of  insanity,  uses  this  labgiiage:  "If  upon 
consideration  of  the  whole  testimony  you  are  satisfied 
hevond  a  reasonable  doubt  that  at  the  time  of  the  allecied 
shooting  the  defendant  was  sane,  then  you  should  find 
against  him  on  the  issue  of  his  insanity."  It  is  urged  that 
tlie  court  should  have  said  that,  unless  tliey  were  so 
satisfied,  they  should  find  the  defendant  not  guilty,  and 
not  merely  inform  the  jury  that  they  sliould  find  for  or 
against  him  on 'the  issue  of  insanity.  Tliore  niiglit  be 
some  merit  in  this  objection  if  it  were  not  for  the  fact  that 
in  several  other  instructions  the  court  plainly  told  the 
jury  that,  unless  thoy  found  beyond  a  reasonable  doubt 
that  the  defendant  was  sane  at  the  time  of  the  shooting, 
they  must  find  him  not  guilty.  Taking  tlie  Avliole  instruc- 
tion together  upon  this  point,  the  jury  could  not  have  been 
misled. 
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6.  Several  of  tlie  defendant's  requests  for  instructions^ 
were  refused,  and  tliis  is  now  complained  of.  On  exam- 
ination we  find  that  tlie  instructions  given  by  the  court 
upon  its  own  motion  contained  all  of  these  matters  that 
the  defendant  was  entitled  to  and  were  necessary  to  a 
pro]x»r  understanding  of  the  facts  presented  in  evidence. 

7.  Ui>on  the  trial  the  prosecutor  produced  the  hat  worn 
by  the  deceased  at  the  time  of  the  shooting.  There  is  no 
controversv  in  the  case  as  to  the  action  of  the  defendant 
nor  as  to  the  deatli  of  the  deceased.  Tliis  exhibition  of  the 
torn  and  bloodstained  hat  would  have  no  purpose  except 
to  arouse  the  passion  of  the  jurors.  TVHien,  however,  it 
was  offered  in  evidence  and  objected  to,  the  offer  was 
\^^thdrawn,  and  it  was  not  put  in  evidence.  If  this  evi- 
dence had  been  received  over  the  objection  of  the  defend- 
ant, it  might  have  constituted  reversible  error,  as  held  in 
McKay  v.  State,  91  Neb.  281.  If  the  prosecuting  attorney, 
knowing  that  sucli  evidence  was  incomi>etent,  had  pur- 
posely exhibited  the  hat  to  the  jury  with  the  intention  of 
thei'eby  prejudicing  them  against  the  defendant,  it  might 
have  constituted  sucli  misconduct  as  to  have  required  a 
reversal,  but  we  do  not  find  evidence  in  the  case  justifying 
the  conclusion  tliat  the  prosecuting  attorney  was  in  this 
case  guilty  of  such  misconduct. 

Otlier  questions  discussed  will  not  probably  arise  upon 
anotlier  trial. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Letton,  J. 

I  think  the  defendant  is  entitled  to  a  new  trial  on  other 
grounds ;  therefore  I  concur  in  the  conclusion  only. 

Pawcett,  J.,  concurring. 

I  concur  in  the  judgment  of  reversal,  but  not  upon  the 
grounds  assigned  in  the  opinion.  I  prefer  to  base  my  con- 
clusion upon  the  ground  that  defendant  has  not  had  an 
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unprejudiced  trial.  He  had  been  grievously  wronged. 
His  home  had  been  invaded  and  ruined  bv  one  who  bv 
every  tie  of  kindred  should  have  been  ready  to  fight,  if 
need  be,  in  its  defense,  and  for  its  sacred  preservation. 
WTien  the  destroyer  was  confronted  by' his  hapless  victim^ 
instead  of  humbly  imploring  forgiveness,  he  met  his  just 
accuser  with  taunting  language  which  I  do  not  think  one 
man  in  a  hundred,  under  the  circumstances,  could  have 
resisted.  I  am  not  defending  the  "unwTitton  law."  But  I 
am  not  willing  to  hold  that  the  killing  of  a  man  under  the 
circumstances  shown  in  this  case  is  murder  in  the  first 
degree.  To  hold  tliat  it  is  a  greater  crime  than  man 
slaughter  is  to  shut  our  eyes  to  the  laws  of  nature  and  the 
irresistible  inborn  tendencies  of  man.  That  the  iury  found 
the  defendant  guilty  of  murder  in  the  first  degree  forces 
the  conclusion  in  my  mind  that  they  were  either  influenced 
by  prejudice,  or  did  not  fully  comprehend  their  duties  as 
outlined  in  the  instructions  of  the  court.  In  either  case 
the  defendant  should  be  given  the  opportunity  of  present- 
ing his  cause  to  another  jury. 

RosBy  J.,  dissenting. 

My  understanding  of  the  evidence  and  of  the  law  ap 
plicable  thereto  is  radically  different  from  that  of  the 
majority.  Defendant  shot  and  killed  his  brother,  October 
3,  1911.  This  fact  cannot  be  successfully  controverted, 
and  there  is  no  attempt  to  do  so.  Unless  the  jury  could 
have  found  from  the  evidence  that  defendant,  at  the  time 
of  the  homicide,  was  insane  within  the  meaning  of  the 
criminal  law,  tliere  was  no  justification  whatever  for  a 
verdict  of  acquittal.  After  defendant  had  adduced  testi- 
mony tending  to  show  he  was  insane,  the  state  called  in 
rebuttal  Dr.  Hildreth,  who  answered  a  question  as  fol- 
lows: "I  saw  nothing  to  indicate  to  me  but  what  he  was 
competent  and  sane."  The  refusal  of  the  trial  court  to 
strike  this  answer  out  of  the  record  on  motion  of  defend- 
ant is,  according  to  the  opinion,  an  error;  and  a  reason 
given  for  setting  aside  the  verdict  of  the  jury  is  as  fol- 
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lows:    ^'Tliis  evidence  we  think  was  incompetent,  and  was 
plainly  very  prejudicial  to  the  defendant"    The  majority 
neither  hold  that  the  answer  quoted  was  incompetent,  nor 
that  Dr.  Hildreth  was  an  incompetent  witness,  because  his 
testimony  violated  the  statute  forbidding  the  disclosure  of 
privileged  communications.    In  testing  the  competency  of 
his  answer  from  the  standpoint  of  the  majority,  therefore, 
his  professional  capacity  must  be  considered  in  connection 
with  other  proofs.    The  following  facts  are  proved:    Dr. 
Hildreth  was  a  graduate  of  Bush  Medical  College,  Chi- 
cago.    He  was  a  duly  licensed  physician.     He  had  been 
practicing  his  profession  in  the  vicinity  of  the  homicide 
for  31  years.     He  had  known  defendant  about  15  years, 
and  had  been  fairly  well  acquainted  with  him  for  5  years; 
saw  him  a  great  deal  not  in  a  professional'  way — possibly 
three  or  four  times  a  month.    Saw  him  in  town;  saw  him 
frequently  when  he  was  not  attending  him  professionally. 
In  a  room  adjoining  Dr.  Hildreth's  office  an  inquest  was 
held  the  dav  of  the  homicide.    Defendant  was  there.    For 
two  hours  he  Avas  closely  observed  by  Dr.  Hildreth,  who 
heard  him  talking  and  answering  questions,  and  observed 
the  tone  of  his  voice  and  his  manner  of  speech.    Dr.  Hil- 
dreth testified,  in  substance,  that  he  observed  defendant's 
general  conditions,  and  he  told  what  they  were,  and  that 
he  had  heard  a  conversation  betw^een  defendant  and  his 
wife,  and  he  stated  the  substance  of  it.     Later  in  his  ex- 
amination the  witness  was  asked:    "You  can  separate  the 
conclusions  which  you  drew  from  your  professional  calls 
on  him,  and  from  knowledge  w^hich  you  had  of  him,  and 
acquaintance  with  him  formed  outside  of  your  professional 
calls,  and  your  observations  that  day?    You  can  give  an 
opinion  on  that  alone?"    The  answer  was:   "I  can."    He 
was  also  asked :    "Doctor,  based  on  your  observations  and 
vour  conversations  and   the  different  matters  that  you 
have  detailed  here  that  took  place  and  which  you  have 
stated  here  which  took  place  other  than  in  a  professional 
way,  I  will  ask  you,  in  your  opinion,  w^hether  or  not  the 
defendant  on  that  3d  day  of  October,  1911 — what  his  con- 


Vol.  92]  SEPTEMBER  TERM,  1912.  39 


Smith  V.  Potter. 


dition  was  as  to  being  sajae  or  insane?"  The  question  was 
answered:    "I  saw  notldng  to  indicate  to  me  but  what  he 
was  comi)etent  and  sane."    The  clear  import  of  the  testi- 
mony of  Dr.  Hildreth  is  that  an  opinion  as  to  defendant's 
sanity  was  forced  upon  him  by  observed  conditions  and 
facta.      The    record,    therefore,    answers    the    question: 
"Why  would  he  4iave  to  have  an  opinion' "?    When  the 
existing  facts  and  conditions  were  impressed  on  his  mind 
by  observations,  the  mental  operations  resulting  in  the 
opinion  that  nothing  Avas  disclosed  to  indicate  insanity 
were  neitlier  unnatural  nor  suspicious.     The  testimony 
condemned  by  the  majority,  if  considered  as  the  evidence 
of  a  nonexpert  witness,  is  clearly  competent,  unlei^  a 
former  opinion  of  this  court  is  overruled.    In  re  Estate  of 
Wilson,  78  Neb.  758.    Considered  as  expert  evidence  of  a 
physician   not  disqualified  as  a   witness,   the  testimony 
criticised  by  the  majority  is  competent  under  well-estab- 
lished rules. ,  The  contrary  holding,  under  the  facts  as  they 
exist,  will,  in  my  opinion,  introduce  into  the  criminal  law 
of  tlie  st^te  a  new  technicality  which  will  prove  to  be  con- 
fusing to  the  courts  as  well  as  dangerous  to  society.    I  do 
not  think  any  sufficient  reason  for  setting  aside  the  judg- 
ment has  been  suggested  in  the  opinion  of  the  majorily. 


WiLiJAM  F.  Smith,  appellee,  v.  David  G.  Potter  bt  al., 
APPBi.LEES;  Walter  V.  Hoagland,  appellant.* 

Filed  Srtsmbeb  28»  1912.    No.  16,314. 

1.  Taxation:  Foreclosubb  op  Lien  :  Sale:  Right  of  Redemption.  In 
a  tax  foreclosure  proceeding  by  a  county  to  recover  delinquent 
taxes  on  the  land  without  making  a  prior  administrative  sale, 
where  service  is  obtained  by  publication  and  the  premises  are 
sold  under  the  decree  of  foreclosure,  the  purchaser  at  the  fore- 
closure sale  buys  subject  to  the  right  of  one  having  a  valid  lien 
upon  the  premises  to  redeem  from  such  sale,  and  the  party 
claiming  the  Hen  cannot  be  barred  without  a  hearing,  if  he 
answers  setting  up  his  defense  and  demands  such  hearing. 


*  Opinion  modified.    See  opinion,  p.  63,  post. 
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2, :   :  '  Publication  of  Notice.    Proof  of  publication  of 

notice  for  constructive  service  re-examined,  and,  as  a  preponder- 
ance of  the  evidence  tends  to  show  that  the  notice  was  published 
for  the  time  required  by  statute,  the  former  opinion  is  modified 
to  correapond  with  this  view. 

Rkheabing  of  case  reported  in  90  Neb.  298. '  Former 
opinion  modified,  and  judgment  of  district  court  reversed, 

HameB;  J. 

« 

This  is  an  appeal  from  a  judgment  of  the  district  court 

for  lincoln  county  quieting  title  in  the  plaintiff  to  a  tract 
of  land  in  that  county.  The -plaintiff's  title  is  derived  by 
a  sheriflPs  deed  which  was  issued  in  a  tax  foreclosiu*e  suit 
brought  by  Lincoln  county  against  David  G.  Potter  and 
his  wife  and  others.  This  case  was  before  this  court  at  a 
prior  term.  See  90  Neb.  298.  For  a  more  complete  state- 
ment of  the  facts  in  the  case  we  refer  to  the  opinion  hereto- 
fore published.  The  defendant  in  the  court  below,  David 
G.  Potter,  received  a  patent  to  the  land  in  controversy  in 
1887.  Afterwards,  in  1892,  he  executed  and  delivered  a 
note  and  mortgage  to  A.  D.  Buckworth  to  secure  the  pay- 
ment of  a  note  for  f389.  This  note  was  indorsed  to  the 
North  Platte  National  Bank,  of  which  Buckworth  was 
president.  That  bank  became  insolvent,  and  one-Doolittle, 
who  was  apx)ointed  the  receiver  of  the  bank,'  sold  the  note 
and  mortgage  as  such  receiver.  The  defendant  Hoagland 
claims  to  own  this  note  and  mortgage  and  a  decree  of  fore- 
closure based  upon  the  same,  and  he  now  claims  the  right 
to  redeem  from  the  tax  lien  because  he  owns  this  note  and 
mortgage  and  the  decree  mentioned,  and  because  the  tax 
foreclosure  proceedings  upon  which  the  plaintiff's  title  to 
the  land  depends  are  invalid.  He  filed  an  answer  and  a 
cross-petition.  He  claims  in  the  answer  and  cross-petition 
the  right  to  redeem.  Lincoln  county  obtained  a  decree  of 
foreclosure  for  the  delinquent  taxes  on  the  land  witliout 
making  a  prior  administrative  sale.  Service  was  had  by 
publication  and  the  land  was  sold  to  satisfy  the  decree. 
The  land  was  purchased  at  sheriff's  sale  by  the  defendant 
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Wilcox  in  1902,  and  tlie  plaintiff,  Smith,  receives  his  title 
through  Wilcox.  The  plaintiff  Smith  denies  the  owner- 
ship of  the  decree  by  Hoagland,  and  alleges  that  the  re- 
ceiver abandoned  that  indebtedness. 

It  is  claimed  that  Potter  and  his  wife  executed  and  de- 
livered to  the  North  Platte  National  Bank  renewals  of 
the  note  executed  and  delivered  to  Buckworth.  The  last 
of  these  renewal  notes  is  claimed  to  have  been  executed  in 
January,  1894.  It  is  claimed  that  tlie  receiver  of  the  bank, 
by  virtue  of  an  order  of  the  comptroller  of  the  currency, 
advertised  all  of  the  assets  of  the  bank  remaining  in  his 
hands  to  be  disx)Osed  of,  and  that  he  held  the  sale  on  or 
about  the  1st  day  of  January,  1900;  that  on  or  about 
the  18th  day  of  January,  1900,  he  offered  the  notes 
and  indebtedness  secured  by  the  mortgage  and  covered 
by  the  decree  for  sale  at  public  auction  and  sold 
the  same  to  one  A.  H.  Davis,  and  that  he  delivered  the 
notes  to  Davis.  There  was  an  affidavit  for  service  by  pub- 
lication in  the  tax  foreclosure  proceedings.  It  is  claimed 
that  no  valid  service  by  publication  could  be  had  upon 
Potter  and  his  wife  because  of  the  fact  that  they  were  all 
the  time  residents  of  tlie  state  of  Nebraska  and  that  the 
affidavit  for  service  by  publication  was  untrue.  Buck- 
worth  was  a  resident  of  Lincoln  county  until  he  died  in 
the  year  1894,  or  thereabouts.  In  the  tax  foreclosure  pro- 
ceedings it  is  alleged  that  no  personal  service  of  summons 
was  had  upon  Potter  and  his  wife  and  upon  Buckworth. 
This  court  reversed  the  judgment  of  the  district  court 
quieting  title  in  Smith.  The  appellees  Wilcox,  Dikeman 
and  Smith  have  filed  a  motion  t-o  vacate  the  judgment  of 
reversal  entered  by  this  court,  and  the  question  is  whether 
the  judgment  of  this  court  reversing  the  judgment  of  the 
court  below  shall  stand  or  whether  a  new  judgment  shall 
be  rendered. 

This  court  bases  its  finding  that  the  appellant  Hoagland 
is  the  owner  of  the  note  and  mortgage  in  controversy  on 
the  opinion  in  the  case  of  McCabe  v.  Reed,  88  Neb.  457. 
In  the  former  opinion  this  court  quotes  from  the  opinion 
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in  McCahe  v,  R^ed,  and  say:  "If  the  defendant  in  an 
action  to  cancel  a  mortgage  produces  the  notes  secured 
thereby,  and  it  appears  that  he  haa  controlled  and  had 
undisputed  possession  of  the  instruments  for  many  years 
under  a  claim  of  title  tliereto,  these  facts  will  sustain  a 
finding  that  he  is  the  owner  thereof,  notwithstanding  they 
are  indorsed  payable  to  the  order  of  a  third  person."  This 
court  then  ventures  the  opinion  that  the  testimony  of  the 
witness  Davis  is  not  sufficient  to  overcome  Hoagland's 
testimony,  supported  and  corroborated  as  Hoagland's  tes- 
timony was  by  his  possession  and  production  of  the  pa- 
pers. As  Hoagland  has  no  rights  in  the  premises  unless 
he  is  the  owner  of  the  notes  and  mortgage,  that  is  one  of 
the  first  things  to  determine.  This  court  said  in  McCahe 
V.  Reed:  "The  delivery  of  a  negotiable  promissory  note 
indorsed  to  the  order  of  a  third  person  will  not  in  itself 
transfer  title  to  the  note  ( Qaylord  v.  Nebraska  Savmgs  & 
Exchange  Bank,  54  Neb.  104),  but  an  equitable  assign- 
ment will  result  from  the  saJe  and  delivery  of  the  note 
Svithout  an  indorsement,  and  the  equitable  owner  may 
maintain  an  action  thereon  in  his  own  name  {Oreeley 
State  Bank  v.  Line,  50  Neb.  434).  And  the  possession  of 
an  unindorsed  negotiable  promissory  note  by  some  person 
other  than  the  payee  or  indorsee  may  sustain  a  finding 
that  the  equitable  title  followed  the  possession.  Gather  v. 
Damerell,  5  Neb.  (Unof.)  175."  This  court  further  said 
in  that  case  that  the  original  note  and  mortgage  were  pro- 
duced in  the  tax  foreclosure  case  by  the  intervener,  and 
that  they  had  remained  in  his  custody  for  more  than 
six  years^  and  that  no  other  person  asserted  title  or  owner- 
ship to  the  same,  and  that  prima  facie  there  was  proof  of 
title  in  the  intervener  in  the  tax  case.  Sanford  v.  Litch' 
enherger,  62  Neb.  501.  It  would  therefore  seem  from  the 
evidence  that  Hoagland  should  be  treated  as  the  owner  of 
the  note,  mortgage  and  decree. 

It  is  next  claimed  that  the  publication  was  insufficient. 
The  publication  was  in  a  semi-weekly  newspaper  issued  on 
Tuesdays  and  Fridays  of  each  week.    The  first  publication 
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seonis  to  liave  been  on  the  28th  of  August,  1900,  and  the 
next  on  the  31st  of  August;  that  would  make  one  week. 
The  succeeding  publications  are  on  September  4  and  7, 
Septeml)er  11  and  14,  and  September  18  and  21 ;  the  last 
making  tlie  fourth  week.     It  would  therefore  seem  that 
this  objection  is  not  well  taken.    In  the  former  opinion  it 
was  held  that  the  court  acqoiired  no  jurisdiction  because 
the  notice  in  the  tax  foreclosure  proceedings  was  not  pub- 
lished the  required  length  of  time.    The  end  of  the  four 
weeks  was  the  22d  of  September,  1900.    The  notice  pub- 
lished required  the  defendants  to  answer  five  days  before 
that  time.  In  other  words,  when  the  service  was  complete 
the  time  within  which  defendants  were  to  answer  had  ex- 
pired five  days  before.     If  it  shall  be  said  that  the  time 
expired  with   the  last  publication,   then   the  defendants 
were  required  to  answer  four  days  before  that  time,  to  wit, 
on  the  17th  of  September,  1900.    In  conclusion,  touching 
tins  matter,  the  answer  day  arrived  when  there  had  been 
publication  for  only  three  weeks.    Section  79  of  the  code 
provides  that  the  notice  must  be  made  four  consecutive 
weeks,  and,  among  other  things,  that  it  must  "notify  the 
person  or  pei-sons  thus  to  be  served,  when  they  are  re- 
quired to  anspii^er."    Of  course,  this  is  not  done  in  this  case 
because  the  time  had  expired  when  the  answer  was  to  be 
made  according  to  the  language  of  the  notice  before  the 
service  was  complete.     Because  of  this  defect  in  the  no- 
tice and  the  time  of  its  publication,  we  may  well  doubt 
whether  jurisdiction  was  acquired^  but  we  do  not  decide 
that  question,  because,  while  it  is  apparent  by  an  examina- 
tion of  the  case,  the  question  is  not  raised  or  discussed  by 
counsel,  and  we  do  not  have  the  benefit  of  their  research 
and  argument,  and  without  this  no  appellate  court  should 
determine  the  question  shown  by  the  record. 

The  next  proposition  is  that  the  affidavit  for  publication 
states  that  the  defendants  are  nonresidents  of  the  state  of 
Nebraska  and  service  of  summons  cannot  be  had  on  them 
or  either  of  them.  It  is  snid  that  this  is  insufficient,  and 
it  is  argued  that  the  aflfidavit  should  allege  that  service 
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cannot  be  made  upon  them  Avithin  this  state.  It  is  claimed 
that  Buckworth  was  a  resident  of  Lincoln  county  until 
his  death.  It  is  claimed  that  the  Potters  have  always 
been  residents  of  the  state  of  Nebraska  and  that  service 
of  summons  could  be  made  upon  them  in  this  state.  If 
that  is  .time,  the  tax  foreclosure  is  without  jurisdiction. 

It  is  argued  that  the  rule  should  be  applied  in  this  case 
which  is  said  to  have  l>eon  establishod  in  Britton  v,  Larson, 
23  Neb.  806.  That  was  in  an  action  of  ejectment.  There 
was  a  trial  in  the  district  court  resulting  in  a  verdict  and 
judgment  in  favor  of  the  defendant.  The  record  in  that 
case  showed  that  in  April,  1875,  one  Harry  Brownson  was 
the  owner  of  the  real  estate  in  question ;  that  on  March  8, 

1873,  he  and  his  wife  executed  and  delivered  to  the  First 
National  Bank  of  Omaha  a  mortgage  on  the  real  estate. 
On  the  16th  of  April,  1875,  a  summons  was  issued  to  the 
sheriff  of  Wayne  county  directing  him  and  notifying  the 
said  Harrv  Browns<m  and  Jennie  Brownson  of  the  insti- 
tution  of  an  action  to  foreclose  the  mortgage.  A  summons 
was  returned  on  the  day  of  its  issue  not  served,  the  de- 
fendants not  being  found  in  Wayne  county.  On  the  next 
day  an  affidavit  was  filed  showing  the  nonresidence  of  the 
Brownsons.    Service  was  had  by  publication.    August  24, 

1874,  a  decree  of  foreclosure  was  rendered,  and  the  land 
was  sold  under  the  order  of  the  court,  and  September  20. 
1876,  the  same  was  confirmed  and  the  sheriff  directed  to 
execute  the  usual  deed  to  the  purchaser.  On  the  18th  of 
February,  1885,  Brownson  and  wife  conveyed  the  land  in 
question  by  a  quitclaim  deed  to  the  plaintiff.  The  plaintiff 
insisted  that  the  district  court  was  without  jurisdiction 
to  render  the  decree  because  there  was  a  defect  in  the  affi- 
davit showing  the  nonresidence  of  the  Brownsons.  The 
affidavit  did  not  describe  the  property  mortgaged.  There 
was  no  attempted  description  of  it.  It  was  not  described 
by  numbers;  nor  was  it  alleged  to  be  in  Wayne  county. 

It  was  also  objected  that  the  affidavit  did  not  show  that 
the  Brownsons  conlcl  nr^t  be  served  with  summons  within 
the  state,  and  tlierefore  that  the  affidavit  did  not  comply 
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with  the  requirements  of  sections  77  and  78  of  the  code. 
Section  78  of  the  code  provided  that,  before  service  could 
be  made  by  publication,  an  affidavit  should  be  filed  alleg- 
ing^ that  service  could  not  be  made  on  the  defendants  in 
the  state.  Section  78  of  the  code,  as  it  was  then  and  as  it 
is  now,  reads:  "Before  service  can  be  made  by  publica- 
tion, an  affidavit  must  be  filed,  tliat  service  of  a  summons 
cannot  be  made  within  this  state  on  the  defendant  or  de- 
fendants to  be  served  by  publication,  and  that  the  case  is 
one  of  those  mentioned  in  the  preceding  section.  When 
such  affidavit  is  filed  the  party  may  proceed  to  make  serv- 
ice by  publication."  In  Britton  v.  Larson,  supra,  there 
was  cited  Carey  v.  Reeves,  32  Kan.  718,  to  the  effect  that 
district  courts  are  courts  of  general  jurisdiction  and  pre- 
sumed to  have  jurisdiction  to  render  any  order  which  they 
do  in  fact  make.  In  its  widest  latitude  this  doctrine  would 
not  require  an  aflftdavit  to  be  made.  All  the  court  would 
have  to  do  would  be  to  go  ahead  and  then  say:  "It  will 
be  presumed  that  we  have  not  made  an  order  unless  we 
had  jurisdiction  to  make  it"  There  was  a  motion  to 
amend  the  proof  of  service  in  the  Kansas  ca*se.  The 
amended  affidavit  is  not  set  out  in  the  opinion.  Perhaps 
it  is  only  fair  to  the  Kansas  court  that  the  amended  affi- 
davit should  be  set  out  before  any  criticism  is  attempted. 
The  affidavit  for  publication  in  the  instant  tax  foreclos 
ure  case  sets  up  that  H.  S.  Ridgley  is  the  attorney  for  the 
county  of  Lincoln,  the  plaintiff  in  the  action,  and  that  on 
the  25th  of  June,  1900,  the  plaintiff  fiknl  its  petition  in 
the  district  court  for  Lincoln  county,  Nebraska,  against 
David  G.  Potter,  Potter,  Iiis  wife,  first  name  un- 
known. Central  Nebraska  Loan  &  Trust  Company,  A.  D. 
Buckworth,  first  name  unknown,  J.  I.  Case  Threshing  Ma- 
chine Company,  and  John  Doe,  true  name  unknown,  de- 
fendants; that  the  object  and  prayer  are  to  foreclose  the  tax 
liens  mentioned  in  said  cause  of  action ;  that  "the  plaintiff 
seeks  to  foreclose  a  tax  lien  upon  the  southeast  quarter 
of  section  24,'  in  townsliip  15  nortli,  of  range  33  west  of  the 
sixth  principal  meridian,  in  said  county,  and  there  is  now 
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due  on  said  tax  liens  the  sura  of  |71.26.    That  the  defend- 
ants, David  G.  Potter, Potter,  his  wife,  first  name 

unknown,  Central  Nebraska  Loan  &  Trust  Company,  A.  D. 
Buckworth,  first  name  unknown,  J.  I.  Case  Threshing 
Machine  Company,  and  John  Doe,  true  name  unknown, 
are  nonresidents  of  the  state  of  Nebraska,  and  service  of 
summons  cannot  be  had  on  them  or  either  of  tliem. 
(Signed)  H.  S.  Ridgley.'^  The  aflSdavit  purports  to  have 
been  signed  on  the  7th  of  August,  1000,  before  the 
deputy  clerk  of  the  district  court.  It  will  be  noticed  that 
the  Potters,  the  Central  Nebraska  Loan  &  Trust  Com- 
pany, A.  D.  Buckworth,  the  J.  I.  Case  Threshing  Machine 
Company  and  John  Doe  are  alleged  to  be  nonresidents 
of  the  state  of  Nebraska.  It  is  also  alleged  that  service 
of  summons  cannot  be  had  on  them  or  either  of  them.  This 
is  a  general  statement.  It  is  not  alleged,  as  section  78  of 
the  code  provides,  "that  service  of  a  summons  cannot  be 
made  within  this  state." 

It  will  also  be  seen  that  there  is  no  description  in  the 
notice  of  the  tax  liens  to  be  foreclosed.  It  does  not  appear 
what  years  they  are  for,  nor  the  amount  of  each.  There  is 
a  statement  of  the  aggregate.  Section  79  of  the  code  pro- 
vided that  the  notice  must  contain  a  "summary  state- 
ment of  the  object  and  prayer  of  the  petition."  In  Scar- 
borough  t\  Mi/rick,  47  Neb.  794,  it  was  stjited  in  the 
seventh  paragraph  of  the  syllabus:  "Plaintiff's  cause  of 
action  is  not  required  to  be  set  forth  in  an  affidavit  for 
service  by  publication.  It  is  sufficient  if  such  affidavit 
states  that  the  defendant  is  a  nonresident  of  this  state, 
and  that  sendee  of  summons  cannot  1k»  had  upon  him 
therein,  and  facts  showing  the  action  to  be  one  of  those 
mentioned  in  section  77  of  the  code,  in  which  constructive 
service  is  authorized."  In  the  body  of  tlie  opinion  in 
that  case  it  was  said  :  "It  was  not  necessary  that  the  affi- 
davit should  disclose  plaintiff's  title  to  the  property  in 
controversy.  He  was  not  required  to  state  his  cause  of 
action  in  the  affidavit,  but  in  his  petition.  Grebe  v,  Jones. 
15  Neb.  312.    The  affidavit  shows  that  the  nature  or  char- 
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acter  of  the  suit  is  one  in  which  the  statute  authorizes 
service  by  publication  to  be  had,  and  that  is  sufficient  so 
far  as  that  point  is  concerned.  Fonts  v.  Mwnn,  15  Neb. 
172;  Taylor  v.  Coots,  32  Neb.  30." 

The  petition  filed  to  foreclose  the  sUleged  liens  is  brought 
by  the  county  of  Lincoln  against  the  defendants  above 
named.  It  alleges  taxes  against  the  land  for  the  years 
1892  to  1898,  inclusive;  that  the  taxes  for  e^^ch  year  became 
delinquent  in  each  of  the  years  following;  that  the  premises 
described  were  advertised  and  olBfered  for  sale,  and  returned 
not  sold  for  want  of  bidders.  The  item  of  tax  for  each 
year  is  given.  It  is  alleged  of  the  defendant  Potter  that 
David  G.  Potter  claims  to  be  the  owner  of  the  premises, 

and  that Potter  is  his  wife;  that  the  defendant,  the 

Central  Nebraska  Loan  &  Trust  Company,  claims  an  in- 
terest in  the  premises  by  virtue  of  a  mortgage  lien ;  that 
A,  D.  Buckworth  claims  an  interest  in  the  premises  by 
virtue  of  a  mortgage  lien;  that  the  defendant,  the  J.  I. 
Case  Threshing  Machine  Company,  claims  an  interest  in 
the  premises  by  virtue  of  a  mortgage  lien.  It  is  claimed 
that  the  interest  of  the  defendants  is  inferior  to  the  lien 
of  the  plaintiff  by  virtue  of  the  assessment  and  levy  of  the 
taxes.  The  prayer  is  that  an  accounting  be  had,  and  the 
amount  due  the  plaintiff  on  account  of  the  taxes,  -interest 
and  i)enalties  be  decreed  a  first  lien  upon  the  premises ;  that 
the  defendants  and  all  persons,  except  the  plaintiff,  be  fore- 
d  and  barred  from  all  right,  title  and  interest  in  and 
(«»  the  premises;  that  the  premises  be  sold  under  a  decree 
of  the  court  and  the  proceeds  applied  toward  the  payment 
of  taxes,  interest,  penalties  and  costs  of  the  action;  that, 
upon  the  confirmation  of  the  sale,  the  sheriff  be  ordered 
to  make  the  purchaser  of  said  premises  a  good  and  suffi- 
cient deed,  and  that  he  put  the  purchaser  in  possession. 
The  decree  seems  to  have  been  rendered  on  the  2d  of  De- 
cember, 1901.  The  assignment  of  Milton  Doolittle  as  re- 
ceiver of  the  North  Platte  National  Bank  to  A.  II.  Davis 
seems  to  have  been  on  the  8th  of  January,  1900. 

On  the  28th  of  March,  1908,  David  G.  Potter  and  Lydia 
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A.  Potter,  defendants  in  the  original  tax  foreclosure  case, 
entered  their  special  appearances  in  the  instant  case  in 
the  district  court  for  Lincoln  county,  and  allege  that  the.y 
appear  for  the  purpose  of  objecting  to  tlie  jurisdiction  of 
the  district  court  for  Lincoln  county  over  them,  for  the 
reason  that  no  service  of  a  summons  liad  been  served  up.>n 
them  in  this  action ;  that  no  attempt  to  serve  any  summons 
upon  these  defendants  in  this  action  was  made,  except  by 
publishing  notices  in  the  North  Platte  Telegraph  during 
the  months  of  Hecember,  1906,  and  January,  1907,  as 
shown  by  the  proof  of  publi(*ation  on  file;  that  at  the  tin  (> 
of  the  commenc(»ment  of  this  action,  and  ever  since  said 
date,  these  defendaiits  have  been  and  are  residents  of 
Dawes  county,  in  the  state  of  Nebraska,  and  at  no  time 
since  the  commencement  of  this  action  havr^  tliese  defend- 
ants l)een  nonresidents  of  the  state  of  Nebraska.  In  sup- 
port of  this,  David  ft.  Potter  files  his  affidavit  alleging: 
that  he  and  his  wife,  Lydia  A.  Potter,  are  residents  of 
Dawes  county,  where  they  have  l>een  residing  near  the 
town  of  Crawford;  tliat  no  service  of  summons  had  been 
made  upon  them. 

On  the  trial  of  the  instant  case  before  the  Honorable  W. 
n.  Westover,  sitting  as  judge  of  the  district  court,  there 
was  a  finding  that  no  service  of  summons  was  had  in  this 
action  upon  defendants  David  G.  Potter  and  Lydia  A. 
Potter,  and  "that  special  appearances  of  said  David  G.  I 

Potter  and  Lydia  A.  Potter  were  sustained  by  tlie  court, 
and  this  action  was  and  has  been  dismissed''  as  to  the  said 
David  G.  Potter  and  Lydia  A.  Potter.  Tlie  court  further 
finds  that  the  Central  Nebraska  Loan  &  Trust  Company 
and  the  J.  I.  Case  Threshing  Machine  Company  have  been 
served  with  processes  upon  plaintiff's  petition  by  publica- 
tion, and  the  court  further  finds  that  tlie  Central  Ne- 
braska Tx)an  &  Trust  Company  is  a  corporfition,  organized 
under  the  laws  of  the  state  of  Nebraska,  and  that  service 
upon  said  defendant  by  publication  was  and  is  invalid.  A. 
D.  Buckworth  is  shown  by  the  evidence  to  have  been  a 
resident  of  Lincoln  county,  Nebraska,  until  he  died. 
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Hoagland  -testified  that  he  and  Davis  did  the  bidding, 
and  that  he  and  Hoagland  were  to  divide.  Hoagtend  testi- 
fies: "In  the  settlement  between  Davis  and  I  about  that 
time,  Davis  turned  over  to  me  all  of  the  Potter  papers, 
notes  and  mortgage  and  assignment  which  he  had  pro- 
cured, being  the  assignment  which  is  offered  in  evidence 
here,  the  assignment  of  mortgage  and  notes  which  were 
offered  in  evidence,  together  with  another  note  that  has 
not  been  offered  in  evidence.'^  He  further  testified  that 
Davis  paid  Doolittle,  and  then  that  he  and  Davis  adjusted 
matters  between  them,  and  that  Davis  paid  him  (Hoag- 
land) the  difference  in  cash.  He  goes  into  the  details  with 
respect  to  what  they  said.  "Q.  Can  you  give  the  date  of 
this  settlement  between  you  and  Davis?  A.  Davis  paid 
me  the  cash  on  January  8,  1900.  He  paid  me  the  differ- 
ence in  cash.  I  am  satisfied  it  was  some  time  after  that 
when  we  made  our  complete  settlement  and  divided  up 
the  papers."  He  then  testifies  that  the  Potter  papers 
have  since  that  time  been  in  his  safe  and  in  his  possession. 
"Q.  State  if  you  made  an  examination  as  to  service  of 
notice  of  publication  thereof  in  the  case  of  Lincoln  County 
against  Potter  et  ah  that  is  involved  in  this  action.  If  so, 
when?  A.  Immediately  after  I  saw  the  notice  in  the 
pai)er,  I  then  examined  the  files  of  the  court  proceedings 
here  in  this  oflfice.  Then,  after  investigating  the  case  of 
the  county  against  Potter,  the  tax  case,  I  went  to  the 
office  of  the  North  Platte  Telegraph.  ♦  ♦  ♦  I  called 
for  the  files  of  the  paper  for  that  year.  Mr.  Kelly  was 
not  present,  but  his  clerk.  Miss  Brown,  assisted  me  in 
looking  through  the  files.  We  found  the  files  in  the  same 
condition  then  as  they  were  in  today  when  they  were 
examined  here  in  court.  Q.  That  is,  the  same  condition 
as  to  lead  pencil  marks  and  erasures?  A.  .Yes,  sir;  ex- 
actly. I  never  examined  the  files  of  the  paper  for  this 
case  prior  to  that  time,  and  never  saw  them  after  that 
time  until  I  was  preparing  here  for  this  trial  in  this  case, 
when  I  went  to  Mr.  Kelly  and  called  his  attention  to  it." 
He  then  states  that  was  some  time  last  fall.  "Q.  Do  you 
7 
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know  what  it  wa^  that  you  gave  Davis  for  tliis  asset — 
this  note  and  mortgage?  A.  Not  for  this  particuhir  one; 
we  divided  up  all  of  them,  and  this  one  came  to  me.  Q. 
Do  you  knoAv  what  you  gave  him  at  that  time?  A.  I  do 
not  remember.". 

Hoagland  testifies  to  the  details  concerning  the  prop- 
erty tliat  he  turned  oyer  to  Davis.  "Q.  I  asked  you  what 
it  was  you  gave  Davis  for  the  property  you  had  hid  in? 
A.  C.  6.  Davis  aj?set,  $3.25 ;  O.  E.  and  W.  C.  Elder  aaset, 
180;  S.  E.  18-10-30.  ♦  ♦  ♦  Q.  Tell  me  what  Davis  turned 
over  to  you  tliat  he  bid  in?  A.  The  only  memorandum  T 
have  here  is  the  D.  G.  Pott^"  property."  He  then  testi- 
fies that  one  evening  at  home  he  saw  in  the  North  Platte 
paper  William  Smith  against  Potter,  describing  this 
land,  and  that  he  said  Ke  believed  he  was  interested  in 
the  land,  and  the  next  morning  he  went  down  and  in- 
vestigated. He  found  the  notes  and  mortgage  and  assign- 
ment in  his  safe.  He  was  unable  to  tell  why  he  did  not 
get  an  a-ssignment  from  Davis,  hut  thought  he  had  over 
looked  it.  "Q.  You  did  not  get  any  assignment  /)f  the 
decree?  A.  Not  unless  the  assignment  of\  these  papers 
carried  it.  Q.  As  a  matter  of  fact  you  and  Davis  had 
no  talk  about  the  decree,  did  you,  when  you  made  this 
transfer?  *  *  *  As  a  matter  of  fact  you  didn't  know 
then  that  this  was  in  decree  at  that  time?  A.  I  would 
not  say  that  I  knew  it  was  in  decree  at  that  time,  we 
bought  the  notes.  Q.  You  would  not  say;  you  have  no 
recollection  about  it  now?  A.  No;  I  did  investigate  some 
of  the  assets  of  the  bank  prior  to  that  time,  but  whether 
or  not  I  learned  this  was  in  decree,  I  don't  know." 

He  then  testifies  that  he  discovered  the  matter  was  in 
decree  before  he  saAv  the  notice  in  the  newspaper  of  Smith 
against  Potter.  He  seems  to  have  at  once  written  a  letter 
to  Mr.  Davis  immediately  after  the  lawsuit  was  com- 
menced. As  soon  as  the  case  was  started  he  wrote  Davis 
for  an  assignment  of  the  decree.  He  wrote  Davis  that 
he  (Davis)  had  neglected  in  the  transfer  of  the  x>«pers 
the  assignment  of  the  mortgage.    "Q.  From  the  time  that 
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you  ascertained  that  there  was  a  decree  in  this  case,  which 
you  say  you  saw  within  six  months  from  the  time  you 
bought  these  secui'ities,  what  did  you  do  toward  enforc- 
ing or  collecting  it,  up  to  the  time  you  filed  your  cross- 
petition  in  this  ease?  A.  I  took  no  steps  in  court,  but 
r  did  write  a  number  of  letters  trying  to  find  out  where 
Mr.  Potter  was.  I  wrote  some  letters  which  were  re- 
turned." It  seems  that  Hoagland  sent  an  assignment  to 
Davis  to  be  executed  by  him,  and  that  Davis  refused  to 
execute  it.    Hoagland  so  testifies. 

Da\is,  when  called  aB  a 'witness,  controverted  Hoag- 
land's  testimony,  but  his  testimony  is  evasive  and  un- 
satisfactory. •^Q.  Was  there  ever  any  talk  between  you 
and  him  by  which  he  was  to  have  these  instruments?  A. 
No;  after  Mr.  Hoagland  and  I  had  our  settlement,  I  got 
these  papers  after  that,  I  was  supposed  to  have  got  them. 
Q.  What  are  the  facts  as  to  whether  or  not  you  and  Hoag- 
land had  same  kind  of  an  arrangement  or  agreement  at 
the  receiver's  sale?"  To  this  question  the  witness  testi- 
fied that  they  agreed  between  themselves  that  wiien  one 
bid  on  a  piece  of  proi)erty  the  other  would  not,  and  that 
rliey  were  to  divide  the  assets,  and  that  Davis  was  to  have 
a  half  section  of  land  to  be  bid  in  for  him  by  Hoagland, 
and  that  Hoagland  was  to  have  the  Lewis  mortgage  for 
whatever  it  could  be  bid  in  at.  Davis  says:  "We  bought 
a  nmnber  of  assets,  and  among  them  were  these  two  whicli 
I  mentioned.  We  did  not  get  a  settlement  between  us  at 
the  time.  We  had  Mr.  Doolittle  make  a  memorandum  on 
liis  sale  book  of  what  Hoagland  bought  and  wiiat  I  bouglit 
and  we  were  afterwards,  when  we  got  together,  to  put 
tliem  down  and  see  what  each  one  w^as  to  liave  and  to  let 
him  (Doolittle)  know,  so  he  could  put  them  on  liis  book 
and  make  the  assignments  regular.  I  think  it  was  a  week 
probably  afterwards  that  Hoagland  and  I  agreed  on  sc*t- 
tlement  of  the  nssets,  and  we  settled.  Hoagland  took 
them  down  and  made  a  list  of  them,  of  what  I  was  to 
have  and  what  he  was  to  have.  I  went  to  Doolit tie's  office 
across  the  street,  and  Hoagland  wrote  Doolittle   what 
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assets  was  coming  to  rae  and  what  assents  were  to  go  to 
W.  V.  Hoagland,  and  he  instructed  Mm  to  make  the  as- 
signments in  accordance  with  the  statement,  and  Doolittle 
put  them  on  his  book  that  way.  We  figured  up  tlie 
amount,  and  I  think  I  paid  Hoagland,  and  Hoagland  paid 
Doolittle,  if  T  remember  right.  Among  the  assets  which 
came  to  me  was  the  land  over  soutli,  with  a  number  of 
others,  among  which  was  this  assignment  of  the  Potter 
mortgage."  Davis  then  testifies  that  at  tlie  time  he  and 
Hoagland  went  to  see  Doolittle  they  had  not  determined 
how  the  property  was  to  be  divided,  but  he  says  that 
Doolittle  assigned  them  .and  turned  them  over.  T^  ivis 
admits  that  Hoagland  wrote  him  the  letters  which  Hoag- 
land says  he  wrote.  Davis  says  he  does  not  remember 
anything  about  the  decree  until  about  the  time  he  re- 
ceived Hoagland's  letter. 

On  cross-examination,  Davis  admits  that  he  got  a  letter 
from  Hoagland  after  he  moved  to  Grand  Junction.  "Q. 
How  did  it  come  that  you  sent  this  to  Mr.  Wilcox  as  soon 
as  you  received  this  from  me?  A.  I  do  not  recollect  ever 
having  assigned  to  you  this  Potter  matter  at  all,  and  T 
did  not  know  what  I  had  done  with  that  or  what  become 
of  it.  I  made  a  hunt  through  a  bundle  of  those  old  assets, 
with  a  number  of  others,  to  see  if  I  had  any  Potter  assets, 
and  I  found  I  did  not  have.  ^  I  immediately  wrote  Mr. 
Wilcox  and  told  him  to  investigate  and  see  what  there 
was  in  it,  that  it  was  probably  of  value  to  you;  if  it  be- 
longed to  you,  you  were  entitled  to  it,  and,  if  it  belonged 
to  me,  I  wanted  it.  Q.  Have  you  ever  made  any  demand 
upon  me  for  it?  A.  No,  sir.  Q.  Did  you  get  the  list 
from  the  receiver  at  the  time  you  bought  these  assets,  a 
list  of  what  you  had  bought?-  A.  No;  I  made  a  memo- 
randum of  wliat  I  bought  and  what  you  bought  Q. 
What  you  bought?  A.  What  we  bought  together."  He 
then  testifies  that  he  does  not  know  what  he  did  with  the 
list.    He  does  not  know  whether  the  receiver  gave  him  a 

list.     Davis  in  his  testimonv  corroborates  the  testimonv 

•  •• 

of  Hoagland  as  to  the  material  things.     He  corroborates 
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IToagland  as  to  the  fact  that  they  acted  together,  and  that 
they  had  a  division,  and  that  Hoagland  took  the  pai)ers. 
There  is  an  attempted  denial  of  Hoagland's  rights  based 
upon  the  fact  that  there  was  an  assignment  of  the 
decree. 

We  think  the  evidence  fully  establishes  the  fact  that 
Hoagland  is  the  owner  of  the  note,  mortgage  and  decree, 
and  that  he  has  been  the  owner  of  the  same  ever  since  the 
sale  by  Doolittle,  the  receiver  of  the  bank.  As  Hoagland 
was  not  made  a  party  defendant,  or  any  one  representing 
him,  and  the  owner  of  the  note,  mortgage  and  decree  was 
not  brought  into  court  at  any  time,  it  would  seem  that  the 
claim  in  question  is'  not  barred,  unless  the  statutes  and 
decisions  affecting  the  matter  created  such  bar.  That 
every  man  is  entitled  to  his  day  in  court  expresses  a 
primary  principle  concerning  the  disjwsition  of  property 
and  the  enforcement  and  guaranty  of  property  rights. 

Sections  1-11,  laws  1875,  p.  107,  entitled  "An  act  to 
provide  a  method  of  foreclosing  tax  liens  upon  real  estate 
in  certain  cases,"  furnisli  a  method  of  foreclosure  under 
which  the  premises  in  this  case  were  sold.  Section  1 
provides  that  the  tax  lien  upon  real  property  may  be  en- 
forced  ^1)y  an  action  in  the  nature  of  a  foreclosure  of  a 
mortgage."  Section  3  provides  that  all  petitions  for  the 
foreclosure  of  such  tax  liens  "shall  be  filed  in  tlie  district 
court  in  chancerj,  where  the  lands  are  situated."  Section 
4  provides:  "Service  of  process  in  causes  instituted  under 
this  chapter,  shall  be  the  same  as  provided  by  law  in 
similar  causes  in  the  district  courts,  and  where  the  owner 
of  the  land  is  not  known,  the  action  may  be  brought 
against  the  land  itself,  but  in  such  cases  the  service  must 
be  as  in  the  case  of  a  nonresident."  Section  9  provides : 
"All  lands  sold  by  the  sheriff  by  virtue  of  this  act  shall 
be  appraised,  advei*tised  and  sold  as  upon  execution,  and 
i\\Q  title  conferred  by  his  deed  sliall  be  entitled  to  all. the 
presumptions  of  any  judicial  sale."  Section  4  of  tlie  act 
contemplates  proceedings  the  same  as  provided  by  law  in 
similar  causes  in  the  district  courts,  and,  where  the  owner 
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of  the  land  is  not  known,  then  that  the  action  may  be 
brought  against  the  land  itself y  but  in  such  ca^es  the  serv- 
ice must  be  as  in  the  case  of  a  nonresident.  The  purjwse 
in  any  event  is  to  give  notice.  The  proceedings  are  clearly 
in  personam,  unless  brought  against  the  land  itself.  In 
tliis  case  the  parties  interested  were  sought  to  be  brought 
into  court,  but  were  not.  This  was  not  a  case  against  the 
land.  It  was  directed  against  the  parties  interented.  Sec- 
tion 6  of  the  act  makes  the  deed  a  bar  where  the  land  is 
made  a  defendant  in  the  suit,  but  that  is  not  this  case. 
The  Potters,  who  made  the  mortgage,  were  not  brought 
into  court;  Buckworth,  to  whom  the  mortgage  was  made, 
was  not  brought  into  court;  neither  tvas  the  North  Platte 
National  Bank  to  which  he  assigned  it;  neither  was  the 
receiver  of  the  bank  brought  into  court.  It  is  claimed 
that  there  is  no  necessity  for  bringing  these  parties  before 
the  court.  The  statute  itself  would  seem  to  dispose  of 
the  matter.  The  action  to  foreclose  a  tax  lien  is  to  be 
"in  the  nature  of  a  forec*losure  of,  a  mortgage."  In  the 
case  under  consideration  there  was  no  allegation  that  the 
owner  of  the  land  tvas  unknown.  The  action  was  fairlv  a 
personal  action.  There  was  no  order,  as  the  act  provides, 
to  have  the  land  substituted  as  a  defendant.  No  attempt 
of  any  kind  was  made  to  get  service  against  the  land. 

In  Carman  v.  Harris,  61  Neb.  635,  the  court  said:  "The 
decree,  of  course,  could  only  bind  the  parties  to  the  suit, 
and  those  claiming  under  them,  and  could  not  affect  third 
parties."  In  Alcj'andcr  v.  Thavkcr,  30  Neb.  614,  the 
court  said:  "In  a  suit  to  foreclose  a  lien  for  taxes,  all 
parties  having  an  interest  in  the  real  estate  are  proper 
parties,  and  the  person  holding  the  equity  of  redemption 
is  an  indispensable  party."  In  Carson  v.  Dundas^  39  Neb. 
503,  tlie  fourth  paragraph  of  the  syllabus  reads:  "A  sale 
to  satisfy  tax  liens,  when  the  action  was  brouglit  in 
personam  and  not  against  the  land  itself,  passes  only  the 
title  of  the  ])nrties  to  the  action  and  their  privies  in 
estate.  It  doos  not  divest  tlie  title  of  strangers."  In 
Merriam  v.   Ouodleit,  36  Neb.  384,  the  court  said:    "As 
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the  mortgagee  was  not  a  party,  if  the  mortgage  lien  is 
not.  barred,  no  doubt  he  could  proceed  in  an  action  to 
redeem  by  setting  up  the  necessary  facts  to  entitle  him 
to  such  relief." 

In  Selby  v.  Pueppka,  73  Neb.  179,  there  was  a  suit  in 
equity  brought  by  the  grantee  of  the  original  owner  to 
redeem  land  sold  for  taxes  at  a  judicial  sale.    There  was 
a  general  demurrer  to  the  plaintiflfs  petition,  which  was 
sustained  by  the  court.    The  plaintiff  elected  not  to  plead 
further,  and  from  a  judgment  of  dismissal  brought  error 
to  this  court.     There  had  been  a  sale  for  taxes  by  the 
sheriff  of  Rock  county  upon  a  decree  of  foreclosure  en- 
tered  at   a   suit   of   Rock   county    as   plaintiff.      There 
had    been     no    adminstrative     sale     for    taxes.      Rock 
county  undertook  to  foreclose  a  tax  lien  without  resort- 
ing to  a  sale.    Tt  procured  the  premises  to  be  sold  to  the 
defendant's  grantor  and  the  sale  was  confirmed,  and  a 
sheriff's  deed  was  issued  upon  the  order  of  confirmation. 
AfterTi'ard>s  this  title  was  conveyed  to  the  defendant   The 
owner  at  the  time  of  the  assess^ment  of  the  taxes  after- 
wards conveyed  to  the  plaintiff,  and  the  plaintiff  brought 
his  action  to  redeem  from  the  taxes,  alleging  that  the 
foreclosure  proceedings  were  all  void,  for  the  reason  that 
the  petition  in  that  action  showed  that  there  had  been  no 
prior  sale  of  the  premises  for  taxes.     The  petition  also 
urged  that  the  constitution   of  the  state  allowed  a  re- 
demi)tion  within  tw^o  years  from  any  tax  sale.     In  favor 
of  the  alleged  judgment,  it  was  urged  that  the  fact  that 
a  j)etition  was  demurrable  did  not  make  the  decree  of  a 
competent  court,  subject  to  collateral  attack  where  the 
parties  were  before  it  and  the  subject  matter  was  one  of 
which  the  court  had  cognizance.     To  the  claim  of  the 
plaintiff  that  two  years'  time  for  redemption  from  a  sale 
for  taxes  had  not  run,  it  was  replied  that  the  decree  of 
confirmation  was  as  conclusive  as  to  the  sale  rs  that  of 
foreclosure  is  to  the  lien  and  the  right  to  sell  under  it.    It 
wjiK  urged  that  to  p<mi)it  a  redemption  was  to  allow  a 
collateral  attack  upon  the  decree  of  confirmation.     Com- 
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missioner  Hastings,  speaking  for  this  court,  said:  "So 
far  BB  plaintiflPs  first  contention  is  concerned  it  would 
seem  that  defendant's  claim  is  good."  It  should  be  said 
on  behalf  of  this  court,  however,  that  it  reversed  the  de- 
cree of  the  district#coui*t  upon  the  ground  that  the  second 
contention  of  the  plaintiff,  that  he  had  a  right  of  redemp- 
tion, was  good.  The  court  said:  "The  terms  of  the  con- 
stitution are  very  sweeping.  Art.  IX,  sec.  3.  A  right  of 
redemption  is  given  from  all  sales  of  real  estate  for  the 
nonpayment  of  taxes  for  two  years  after  the  sale.  This 
provision  has  been  held  to  be  self-executing.  Lincoln 
Street  R.  Go.  v.  City  of  Lincoln,  61  Neb.  109.  It  has  also 
been  declared  to  apply  to  judicial  sales  as  well  as  admin- 
istrative sales.  Logan  County  v.  Carnahan^  66  Neb.  685." 
The  court  then  said:  "The  confirmation  applied  only  to 
the  regularity  of  the  proceeding.  It  held  the  sale  valid 
and  regular,  but  in  no  way  adjudicated  the  right  of  re- 
demption from  it.  The  latter  existed  by  virtue  of  a  self- 
executing  constitutional  provision  independent  of  the 
court." 

Judge  DuFFTF,  as  commissioner  of  this  court,  delivered 
the  opinion  in  Clifford  v.  Thun,  74  Neb.  831.  In  speaking 
of  Sellyy  v.  Puepplca,  supra,  he  says :  "In  that  case  it  was 
urged  that  the  confirmation  of  the  sale  and  the  making  of 
a  deed  cut  off  the  owner's  right  to  redeem,"  but  he  does 
not  say  that  was  the  decision.  As  we  have  just  seen,  it 
was  not.  In  that  case  Clifford,  who  was  the  plaintiff  in 
error,  filed  his  petition  for  the  foreclosure  of  a  mortgage 
on  80  acres  of  land  made  to  the  Globe  Investment  Com- 
pany by  Henry  Thun  and  his  wife.  The  petition  was  filed 
February  21,  1903,  and  September  5,  1903,  he  filed  an 
amended  petition,  in  which  he  alleged  that  on  August  6, 
1901,  the  land  covered  by  his  mortgage  was  sold  for  the 
delinquent  taxes  due  thereon  for  the  years  1895-1900, 
both  inclusive;  that  one  Skillman  was  the  purchaser  at 
said  sale,  and  that  Skillman  on  August  21,  1901,  com- 
menced an  action  to  foreclose  his  tax  certificate,  making 
various  parties  defendants;  that  a  decree  was  entered  fore- 
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closing  tax  liens  held  by  Skillman  and  one  Toy,  and  that 
on  December  24, 1901,  all  the  real  estate  was  sold  to  satisfy 
the  decree,  and  that  Thun  became  the  purchaser;  that  the 
plaintiff  was  the  owner  and  holder  of  a  mortgage  made  by 
Thun  to  the  Globe  Investment  Company  covering  the 
premises  in  controversy,  and  that  the  same  was  due,  and 
he  prayed  to  be  allowed  to  redeem  the  premises  from  the 
tax  sale  foreclosure,  and  for  the  foreclosure  of*  his  mort- 
gage. Henry  Thun  demurred  to  this  amended  petition, 
alleging  it  did  not  state  facts  suflScient  to  constitute  a 
cause  of  action.  The  right  to  redeem  allegefl  in  the 
amended  petition  was  in  addition  to  the  matter  contained 
in  the  original  petition.  It  was  urged  that  the  plaintiff 
owning  the  mortgage  at  the  time  of  the  foreclosure  of  the 
tax  certificate  was  not  made  a  party  defendant  and  that 
his  right  of  redemption  was  not  extinguished  by  the  de- 
cree. Judge  DuFFiB  then  says:  "The  plaintiff  by  his 
bill  is  seeking  to  enforce  a  right  of  redemption  as  dis- 
tinguished from  an  equity  of  redemption,  a  right  based 
upon  a  provision  of  the  constitution  and  the  statutes  of 
the  state,  and  it  is  by  these  provisions  that  his  right  is  to 
be  measured  and  determined,  and  not  by  the  decree  en- 
tered by  the  district  court  in  the  tax  foreclosure  action, 
which,  as  before  stated,  did  not  attempt  to  determine  or 
cut  off  the  privilege  awarded  him  by  the  laws  of  the  state 
to  redeem  from  the  tax  sale  within  two  years  from  its 
date.  The  difficulty  under  which  he  labors  is  that  this 
right  was  not  asserted  within  the  time  limited,  and  his 
right  to  redeem  has  been  barred  by  lapse  of  time,  not  by 
the  decree,  but  by  statute."  The  judgment  of  the  court 
below  was  affirmed. 

An  examination  of  these  cases  show  that  there  was  no 
discussion  of  the  act  in  question.  The  trouble  about  these 
cases  is  that  the  lawyers  and  judges  neglected  to  hunt  up 
the  statute  and  discuss  it.  More  tlian  that,  the  court  at- 
tempted to  and  did  bar  the  rights  of  the  plaintiff  without 
:\n  examination  of  the  facts  of  tlie  case.  It  is  rather  diffi- 
,  ult  to  understand  why  he  would  refuse  to  consider  the 
foreclosure  of  the  mortgage. 
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Commissioners  Dupfie  and  Hastings  seem  to  hold  in 
the  cases  above  mentioned  that^  because  one  who  is  a 
party  to  tlie  foreclosure  may  still  redeem  at  any  time 
within  two  years  after  the  sale  under  the  foreclosure, 
therefore  that  when  he  is  not  a  party  he  is  also  barred. 
In  HaU  V.  Moore,  75  Neb.  693,  there  is  no  discussion  of 
the  statute  under  consideration.  Tliat  was  an  action  to 
foreclose  certain  tax  liens.  The  api)ellant,  Maud  M.  Keck, 
procured  an  assignment  to  herself  of  tlie  mortgage  in  the 
case.  In  disposing  of  this  case  Commissioner  Ames  said : 
"In  the  opinion  of  the  T^Titer  there  is  much  reason  to 
doubt  whether  a  mortgagee  is  even  a  proper  party  to  sucli 
a  suit,  but  he  is  certainly  not  a  necessary  one.-'  The  ques- 
tion was  not  before  the  court  in  any  way  and  what  he  said 
was  a  mere  dictum.  To  do  what  the  learned  commissioner 
seems  to  have  contemplated  would  be  a  clear  violation  of 
section  3,  art.  IX,  and  sec.  13,  art.  I  of  the  constitution.  It 
would  also  be  in  violation  of  the  act.  "The  suit  author- 
ized by  statute  is  one  not  merely  to  establish  the  right  to 
redeem  from  a  tax  sale,  but  to  effect  a  redemption."  2 
Desty,  Taxation,  p.  891.  "In  any  judicial  proceeding  the 
court  which  assumes  to  act  must  have  that  authority  of 
law  for  the  purpose,  which  is  called  jurisdiction.  This 
consists  in,  first,  authority  over  the  subject  matter;  and, 
second,  authority  over  the  parties  concerned.  Tlie  first 
comes  from  the  statutory  law%  which  dec^ignates  the  par- 
ticular proceeding  as  one  of  whicli  the  court  may  take 
cognizance  when  the  parties  are  properly  before  it;  the 
second  comes  from  the  proper  institution  of  proceedings, 
and  the  service  of  process  upon  the  parties  concerned,  or 
something  which  is  by  the  statute  made  equivalent  to  such 
service."  Jurisdiction  of  the  subject  matter  "must  come 
wholly  from  the  constitution  or  statutes  of  the  state."  2 
Oooley,  Taxation  (3d  ed.)  p.  879. 

That  the  tax  lien  is  to  be  enforced  "by  an  action  in  the 
nature  of  a  foreclosure  of  a  mortgage"  moans  that  the 
procedure  shall  be  similar  to  the  foreclosure  of  a  mort- 
gage, and  there  should  be  no  severity  unusual  to  that 
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sort  of  procedure.  The  act  seems  .to  contemplate  the 
bringing  of  the  parties  before  the  court  in  the  same  way 
that  they  are  brought  before  it  when  a  mortgage  is  fore- 
<*losed.  There  should  be  no  attempts  by  the  courts  to  add 
to  the  statute  by  providing  harsh  measures  that  are  penal 
in  their  character. 

The  notice  was  published  in  August  and  September, 

1900.     It  was  directed  to  "David  G.  Potter,  and  

Potter,  his  wife,  ♦  ♦  ♦  Central  Nebraska  Loan  &  Trust 
Comjxany,  A.  D/  Buckworth,  first  name  unknown,  J.  I. 
Case  Threshing  Machine  Company."  An  examination  of 
the  record  leaves  the  matter  perhai>s  in  some  doubt  as  to 
whether  Potter  and  his  wife  were  residing  in  Nebraska 
or  South  Dakota  at  that  time,  and  Dr.  Buckworth,  it 
seems,  was  dead,  having  died  about  that  time  at  North 
Platte,  in  Lincoln  county.  He  was  the  president  of  the 
North  Platte  National  Bank  up  to  the  time  that  it  failed. 
The  Potters  and  Buckworth  should  have  been  served  with 
a  summons  so  that  the  court  might  have  jurisdiction.  The 
Potters  made  the  mortgage  to  Buckworth,  and  Buckwortli 
or  his  legal  representatives  should  have  been  served  with 
a  summons.  Buckworth  might  have  turned  the  note  and 
mortgage  over  to  the  bank,  but,  if  so,  the  bank  should  have 
been  brought  in.  Under  the  evidence  and  the  rule  in 
McCabe  v.  Reed,  88  Neb.  457,  Hoagland  was  shown  to  be 
the  owner  of  the  note,  mortgage  and  decree. 

While  there  may  be  some  doubt  about  the  facts,  as  the 
pleadings  are  very  long  and  much  involved,  and  the  tes- 
timony voluminous,  we  are  constrained,  after  a  somewhat 
careful  examination  of  the  record,  to  modify  our  former 
opinion  touching  the  length  of  time  the  notice  for  con- 
structive service  was  published,  and  to  hold,  that  it  was 
published  the  required  length  of  time,  four  weeks,  l)ut  we 
adhere  to  our  former  views  as  stated  in  the  opinion  filed 
November  28,  1911,  that  the  testimony  of  the  witness 
Davis  is  not  sufficient  to  overcome  that  of  Hoagland,  sup- 
ported as  it  was  by  his  possession  and  production  of  the 
papers,  and  that  Hoagland  is  not  barred  by  the  foreclosure 
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proceedings,  which  w(Te  so  far  void  ^  to  fail  to  convey 
title  to  Wilcox,  and  that  he,  said  Hoagland,  should  be  al- 
lowed to  redeem  from  the  tax  lien  by  virtue  of  his  owner- 
ship of  the  note  and  mortgage  and  decree  of  foreclosure 
based  thereon,  and  by  reason  of  the  invalidity  of  the  tax 
foreclosure  proceedings  upon  which  plaintifif's  alleged  title 
to  the  land  is  based. 

As  thus  modified,  we  adhere  to  our  former  opinion,  and 
the  judgment  of  the  district  court  for  Lincoln  county 
stands 

Reversed. 

Sedgwick,  J. 

I  concur  only  in  the  result  reversing  the  judgment  of 
the  district  court. 

Letton,  J.,  dissenting. 

The  evidence  shows  that  Potter,  the  owner  of  the  land, 
was  a  nonresident  and  tliat  he  was  served  by  publication. 
Since  the  conclusion  therefore  rests  upon  that  portion  of 
the  oi)inion  \\'hicli  holds  that  a  mortgagee  is  a  necessary 
and  indispensable  party  in  an  action  to  foreclose  a  tax 
lien  under  the  statute  of  1875,  I  am  compelled  to  dissent. 
This  is  a  new  doctrine  in  this  state  and  directly  overrules 
what  has  heretofore  been  considered  to  be  settled  law. 
Moreover,  the  former  cases  are  not  specifically  overruled. 
Since  it  is  probable  that  lands  have  been  purchased  in 
reliance  upon  titles  acquired  under  proceedings  based 
upon  the  ruling  formerly  announced,  the  doctrine  has  be- 
come a  rule  of  i)roperty  which  should  not  be  interfered 
with.  Neither  do  I  agree  to  the  proposition  that  such  an 
action  is  purely  one  in  personam.  Its  only  purpose  is  to 
subject  to  sale  a  specific  tract  of  land  upon  which  the 
county  and  state  have  already  acquired  a  lien,  in  order  to 
pay  the  taxes  levied  and  assessed  against  that  particular 
tract.  No  persoral  judgment  can  be  rendered  and  no  de- 
ficiency enforced.  It  is  an  action  qtiasi  in  rem  and  not 
purely  in  peruana ni. 
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It  is  a  settled  rule  in  this  state  that  a  tax  lien  is  su- 
perior to  the  lien  of  all  other  incumbrances,  whether 
created  before  or  after  the  inception  of  the  lien.  EddA/  v. 
Kimmerer,  61  Neb.  498;  Merriam  v.  Ooodlett,  36  Neb. 
384;  Mutual  Benefit  Life  Ins.  Co.  v.  Siefken,  1  Neb. 
( Unof . )  860,  A  valid  tax  sale  creates  an  independent  title 
unconnected  with  and  superior  to  all  other  interests  In 
administratiye  sales  notice  to  the  owner  or  occupmnt  of 
the  land  is  sufficient  under  the  statute  to  bind  all  persons 
claiming  interests  therein.  This  is  the  general  rule  of 
other  states.  Parker  v.  Baxter,  68  Mass.  185 ;  Black,  Tax 
Titles  (2d  ed.)  sees.  338,  340,  341. 

We  have  held  that  the  word  "owner"  in  the  1875  stat- 
ute, under  which  the  foreclosure  action  was  brought, 
means  the  same  as  when  used  in  the  general  revenue  law. 
In  Leigh  v.  Qreene,  62  Neb.  344,  a  like  case  to  this,  which 
held  that  one  Patrick,  a  mortgagee,  was  not  a  necessary 
party,  in  the  opinion  by  Albert,  C,  after  reciting  a  num- 
ber of  provisions  of  the  revenue  law  in  which  the  word 
"owner"  appears,  it  is  said:  "These,  and  many  other 
provisions  of  the  revenue  act,  clearly  indicate  that  the 
legislature  used  the  word  ^owner'  in  the  popular  sense, 
the  sense  in  which  it  is  understood  by  the  people  at  large ; 
and  having  employed  it  in  that  sense  in  the  other  parts 
of  the  act,  the  inference  is  warranted  that  they  used  it 
in  the  same  sense  in  the  sections  providing  for  the  fore- 
closure of  tax  liens.  Tracy  v.  Reed,  38  Fed.  69.  At  first 
sight,  it  may  seem  anomalous  that  a  person  should  be 
concluded  by  a  proceeding  to  which  he  was  not  a  party 
and  of  which  he  had  no  notice.  But  it  must  be  kept  in 
mind  that  the  procedure  providing  for  the  foreclosure  of 
a  tax  lien  is  a  part  of  the  revenue  system  of  the  state,  and 
that  the  necessities  of  a  government  will  not  always  per- 
mit an  overscrupulous  regard  for  private  rights.  ♦  ♦  ♦ 
In  our  opinion,  Patrick  was  -not  the  owner  within  the 
meaning  of  the  statute,  and  the  proceedings  for  the  fore- 
closure of  the  tax  lien  were  in  substimtial  compliance  with 
the  statute,  and  conclusive  against  the  whole  world."  This 
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case  was  appealed  to  the  supreme  court  of  the  United 
States  (193  U.  S.  79),  and  affirmed  upon  another  ground, 
but  the  holding  of  the  opinion  quoted,  and  in  the  same 
case  on  rehearing  (64  Neb.  533),  as  shown  in  the  fourth 
paragrai)h  of  the  syllabus,  as  to  the  meaning  of  the  word 
"owner''  in  this  statute,  has  never  been  overruled  or  re- 
ceded from  by  this  court,  and  has  several  times  been  re- 
affirmed. Clifford  V.  ThuUj  74  Neb.  831;  Hall  v.  Moore, 
75  Neb.  693. 

It  is  certainly  more  in  consonance  with  the  proper 
conduct  of  the  public  business  and  the  collection  of  money 
with  which  to  carry  on  the  affairs  of  government  that  the 
holder  of  a  mortgage  on  a  tract  of  land  should  be  charged 
with  the  duty  of  protecting  his  lien  by  seeing,  either  that 
the  taxes  are  paid  by  the  owner  of  the  equity  of  redemp- 
tion, or  by  paying  them  himself,  rather  than  by  compelling 
the  tax  collector  or  the  holder  of  the  tax  lien  to  search 
the  records  or  to  look  for  hidden  liens,  all  of  which  by 
statute  are  subject  and  inferior  to  the  lien  of  the  taxes. 
The  tax  in  this  state  is  not  levied  upon  the  person  owning 
the  land  or  upon  the  lien  holder.  It  is  not  a  i)ersonal  tax, 
and  cannot  be  collected  except  from  the  land.  It  is  the 
land  itself  that  is  charged  with  the  payment.  If  the  owner 
or  occupant  alone  are  entitled  to  notice  in  administrative 
sales,  and  a  mere  lien  holder  is  bound  to  take  notice  of 
tlie  statute,  why  is  he  not  equally  bound  to  take  notice  of 
other  proceedings  to  enforce  a  tax  which  has  been  de- 
linquent for  years?  I  believe  the  former  doctrine  re- 
affirmed so  recently  by  the  court  should  be  uplield.  Even 
if  the  present  construction  might  have  been  adopted  at 
first,  a  rule  of  practice  long  approved  should  not  be  lightly 
set  aside,  especially  when  titles  to  land  depend  upon  it. 
It  is  sucli  vacillation  that  breeds  litigation,  since  no  lawyer 
can  safely  advise  his  client,  when  the  court  itself  does  not 
adhere  to  settled  rules. 

RosB,  J.,  concurs  in  this  dissent. 
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The  following  opinion  on  motion  for  rehearing  was 
filed  December  18,  1912.  Rehearing  denied;  former  opin- 
ion modified: 

Per  Curiam. 

A  motion  in  the  alternative  for  a  rehearing,  or  for  a 
inodifieation  of  our  former  opinion  by  striking  out  of  the 
statement  in  the  opinion,  "and  that  Hoagland  is  not 
barred  by  the  foreclosure  proceedings,  which  were  so  far 
void  as  to  fail  to  convey  title  to  Wilcox,"  the  latter  clause 
of  said  statement.  Upon  a  reconsideration  of  the  case,  it 
is  held  that  the  motion  for  rehearing  be  denied,  and 
the  motion  to  modify  sustained.  The  words,  "which 
were  so  far  void  as  to  fail  to  convey  title  to  Wilcox,"  are 
therefore  stricken  out  of  our  said  opinion. 

Former  opinion  modified. 


Frank  C.  Marsh  et  al.,  appellees,  v.  Village  op 

Trenton,  appellant. 

Filed  Scptembeb  28, 1912.    No.  16,663. 

1.  Hunicipal    Corporations:     Detaching    Tebritoby:     Review.    Upon 

an  appeal  from  the  Judgment  of  the  district  court  under  section 
8978,  Ann.  St.  1907,  to  detach  territory  from  a  village,  the  Judg- 
ment of  the  district  court  will  be  affirmed,  unless  it  is  made  to 
appear  that  the  trial  Judge  committed  an  important  mistake  of 
fact  or  made  an  erroneous  Inference  of  fart  or  of  law.  Bisenius 
V,  dtp  of  Randolph,  82  Neb.  520;  Gregory  v.  Village  of  Pranklin, 
77  Neb.  62;  Michaelson  v.  Village  of  Tilden,  72  Neb.  744. 

2.  Evidence  examined  and  found  to  sustain  the  Judgment  of  the  dis- 

trict court 

Appeal  from  the  district  court  for  Hitchcock  connty: 
Robert  C.  Orr,  Judge.    Affirmed. 
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W.  8.  Morlurij  fop  appellant 

C.  E,  Eldred  and  J.  W.  Cole,  contra, 

Hameb,  J. 

The  appellees,  Frank  C.  Marsh,  John  O.  Stalter,  George 
Hii*s<*h field  and  five  other  persons,  filed  their  petition  in 
the  office  of  the  clerk  of  the  district  court  for  Hitchcock 
county,  seeking  to  have  certain  territory  therein  described 
detached  from  the  village  of  Trenton  in  said  county.  In 
addition  to  the  allegations  that  they  are  legal  voters,  ex- 
cept as  to  a  part,  and  the  exclusive  owners  and  in  posses- 
sion of  said  territory,  they  say  in  their  petition  (a)  that 
when  the  village  was  incorporated  large  tracts  of  wild, 
grazing  and  purely  agricultural  lands  "in  all  directions 
from  and  outride  of  the  platted  lots,  blocks,  streets  and 
alleys  of  said  village,"  including  the  lands  and  territory 
sought  to  be  detached,  were  incorporated  in  said  village; 
(&)  that  the  lands  and  territory  sought  to  be  detached 
are  purely  agricultural,  and  are  used  by  the  owners  "for 
farming,  grazing  and  stock-raising,  and  as  rural  resi- 
dences, and  no  part  is  laid  out  into  village  blocks,  or  lots, 
and  there  are  no  streets,  alleys  or  thoroughfares  except  the 
public  highw-ay  "on  the  section  line  dividing  section  2, 
township  2,  range  33,  from  section  35,  township  3,  range 
33,"  and  which  road  was  laid  out  by  the  county  commis- 
sioners and  extends  many  miles  east;  and  (c)  that  the 
case  was  submitted  on  the  petition  of  tlie  plaintififs,  Frank 
C.  Marsh,  John  C.  Stalter,  George  Hirschfield,  John  H. 
Brown,  Ralph  S.  Otis,  Nannie  Marsh  and  Mattie  Stalter, 
the  amended  answer  of  the  defendant,  the  village  of  Tren- 
ton, and  the  reply,  and  the  evidence  j  and  that  the  court 
found  in  favor  of  the  said  plaintififs  named  (the  name  of 
the  plaintiff  Thornhill  being  omitted  from  the  list)  and 
^'  the  territory  disconnected  by  the  judgment  of  the  district 

court  includes  only  the  tracts  indicated  on  plat  "exhibit 
A"  as  the  Hirschfield,  Stalter,  Marsh  and  Brown  tracts, 
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leaying  the  Thomhill  tract,  including  what  had  been  a 
part  of  Wayne  street  and  an  unplatted  tract  west  of  it, 
between  the  Brown  tract  and  the  village,  and  also  leaving 
between  the  Hirschfield  tract  and  the  village  three  small 
unplatted  tracte  and  the  park  and  a  part  of  that  territorj' 
formerly  platted  as  "Wayne  street  of  the  village  of  Tren 
ton,"  all  the  land  ea«t  of  the  village  and  between  the  Brown 
tract  and  the  Hirschfield  tract  being  left  out  of  the  judg- 
ment detaching  the  territory,  and  Wayne  street  seems  to 
have  been  vacated  after  the  proceedings  were  begun,  and 
therefore  an  uncertain  quantity  of  land,  approximating 
40  acres  more  or  less,  has  been  left  unplatted  between  the 
village  and  the  land  sought  to  be  retained  in  the  village, 
and  the  east  line  of  sections  35  and  2  are  now  the  east 
boundary  line  of  the  corporate  limits  of  the  village  of 
Trenton;  (d)  that  the  territory  sought  to  be  detached  is 
no  part  of  the  village,  does  not  conduce  to  the  welfare  of 
the  village  or  its  citizens,  except  that  its  retention  in  the 
village  would  enable  the  raising  of  more  revenue,  but  that 
the  assessment,  levy  and  collection  thereof  would  be  un- 
just and  inequitable.  The  plat  filed  with  the  petition 
shows  the  relative  size  of  the  several  tracts  sought  to  be 
detached.  The  amended  answer  admits  the  incorporation 
of  the  village,  and  that  the  plaintififs  respectively  reside  on 
and  own  the  lands  described  in  their  petition,  also  alleges 
the  lien  of  f  6,000  in  bonds  upon  all  lands  included  in  the 
village.  The  reply  is  a  general  denial.  The  land  detached 
by  iJie  judgment  of  the  court  is  as  follows:  Nannie 
Marsh's  land,  5  acres ;  John  H.  Brown's  land,  8.75  acres ; 
Mattie  Stnlter's  land,  300  feet  by  634  feet ;  (?eoi^e  Hirsch- 
fleld's  land,  300  feet  by  300  feet.  The  land  in  question  is 
shown  by  the  plat  attached  to  the  record. 

It  is  urged  in  the  appellant's  brief  that  these  parties 
carry  on  business  in  the  village  or  perform  their  official 
duties  at  the  court-house  in  Trenton  as  county  officers; 
that  they  and  their  families  get  their  mail  at  the  village 
port  office;  that  they  trade  at  the  village  stores,  and  send 
their  children  to  the  village  school,  and  use  the  village 
8 
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streets,  and  enjoy  the  convenience  of  having  their  pur- 
chases delivered  by  the  merchants,  and  that  they  partake 
equally  of  all  the  benefits  and  advantages  of  village  organ- 
ization and  government,  along  with  the  other  inhabitantj^? 
of  the  place.  It  is  also  said  that  the  tracts  are  used  chiefly 
as  residences,  but  that  they  have  small  orchards,  gardens 
and  alfalfa  patclies,  and  keep  domestic  animals  in  the  way 
of  horses,  hogs  and  cows.  The  judgment  of  the  district 
court  granted  the  petition  of  tlie  plaintifb,  except  as  to 
the  plaintiff  Thornhill  whose  name  is  dropped  from  tie 
proceedings. 

It  is  contended  by  the  appellant,  the  village,  (1)  that 
the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (2)  that  the  finding  and  decree  of  the 
court  is  not  sustained  by  sufficient  evidence,  and  that  the 
testimony  introduced  by  the  applicants  clearly  establislies 
the  fact  that  the  village  could  "reach  out  and  connect  the 
territory,"  and  for  that  reason  that  tlie  district  court 
should  not  have  granted  the  petition.  It  is  urged  that  the 
petitioners  "should  not  be  allowed  to  secede  over  the  ob 
jections  of  their  fellow  villagers."  Section  8978,  Ann.  St. 
1909,  provides,  among  other  things:  "If  the  court  find  in 
favor  of  the  petitioners,  and  that  justice  and  equity  require 
that  such  territory,  or  any  part  thereof,  be  disconnected 
from  such  city  or  village,  it  shall  enter  a  decree  accord- 
ingly." The  case  of  the  ViUage  of  Ifartington  v.  Luge,  33 
Neb.  623,  is  cited  in  support  of  the  appellant's  contention 
that  the  land  might  be  annexed  to  the  village,  and  there- 
fore that  it  should  not  be  disconnected.  In  the  opinion 
in  that  case  it  is  said:  '^It  will  be  seen  that  to  justify  the 
annexation  of  territory  it  must  appear  that  such  territors% 
or  some  part,  would  receive  material  benefit  from  the  an- 
nexation, or  that  justice  and  equity  require  such  annexa- 
tion. Unless  one  of  these  conditions  exist,  there  is  no  au- 
thority in  a  village  board  or  the  district  court  to  annex 
territory;"  but,  in  the  opinion  it  is  said:  "If  this  action 
could  be  sustained  upon  the  facts  pleaded  and  prayed,  tl^^^n 
a  village  migbt  annex  a  whole  township  or  county,  as  such 
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annexation  could  be  placed  upon  the  same  grounds  as  it 
is  soaght  to  predicate  this  action  upon.  This  cannot  be 
pennitted."  It  may  be  a  little  difficult  to  determine  ex- 
actly what  "justice  and  equity'^  require  in  this  sort  of 
oaae.  In  Gity  of  Wahoo  v,  Dickinson,  23  Neb.  420,  it*  was 
held  that  the  court  had  jwwer,  in  a  proceeding  instituted 
for  the  annexation  of  territory  to  a  municipality,  to  con- 
sider and  determine  whether  that  real  estate  would  receive 
material  benefits,  and  also  whether  justice  and  equity  re- 
quired such  annexation. 

In  Bimnius  v.  City  of  Randolph,  82  Neb.  520,  it  is  said 
by  Mr.  Justice  Boor,  speaking  for  this  court:  "In  State 
V.  Dimond,  44  Neb.  154,  ♦  ♦  ♦  we  adopted  from  the 
opinion  of  Mr.  Justice  Mitchell  in  State  v.  Village  of  Min- 
netonka,  57  Minn.  526,  a  definition  of  the  conditions  es- 
sential to  vest  county  commissioners  with  power  to  in- 
corporate territory  within  a  municipality;  that  is,  such 
lands  must  *have  some  unity  of  interest  with  the  platted 
portion,  in  the  maintenance  of  a  village  government.' " 
Mr.  Justice  Post  is  quoted  as  saying  in  the  opinion  in 
State  V.  Dimondj  supra,  "that  the  rule  applied  is  not  only 
reasonable,  but  safe  and  logical."  This  court  has  said,  in 
the  third  paragraph  of  tlie  syllabus  in  Bisenius  v.  City  of 
Ramdolph,  supra:  "Upon  an  appeal  in  an  action  under 
said  statute  (sec.  8978),  the  judgment  of  the  district 
court  will  be  affirmed,  unless  it  is  made  to  appear  that 
the  trial  judge  committed  an  important  mistake  of  fact  or 
made  an  erroneous  inference  of  fact  or  of  law."  It  would 
seem  that  the  foregoing  rule  disposes  of  this  case.  In  that 
case  Judge  Root,. in  the  body  of  the  opinion,  says :  "Plain- 
tiffs realty  forms  two  compact  tracts  of  farm  land  ag- 
gr^ating  over  200  acres,  separated  only  by  a  road;  that 
not  only  is  this  land  not  platted,  but  there  intervenes  be- 
tween it  and  the  platted  portion  of  defendant  unplatted 
real  estate  used  for  pasturage."  In  the  instant  case  there 
is  an  unplatted  tract  between  the  village  and  the  land 
sought  to  be  detached;  also  tlie  land  detached  is  not  cut 
up  into  lots  and  blocks  and  streets  and  alleys.     Judge 
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Root  in  the  case  cited  further  says:  "None  of  the  munici- 
pal improvements  extend  to  plaintiflPs  said  puoperty,  and 
he  devotes  said  real  estate  to  farming  purposes  exclu- 
sively." All  that  is  said  in  the  case  cited  touching  the 
failure  of  municipal  improvements  to  extend  to  the  plain- 
tiff's property  applies  to  the  instant  case.  In  the  case 
cited  it  was  alleged  and  proved  that  the  village  was  ready 
to  furnish  tlie  plaintiff  with  electric  lights.  Notwithstand- 
ing that  fact,  this  court,  through  Judge  Root,  say:  "Not- 
withstanding this  evidence,  we  are  of  opinion  that  the  land 
under  consideration  does  not  liave  a  unity  of  interest  with 
the  platted  part  of  said  city  in  the  maintenance  of  mu- 
nicipal government,  and  that  the  district  court  ruled  cor- 
rectly in  so  finding.  We  are  bound  by  those  findings,  un- 
less it  appears  that  the  trial  judge  committed  an  important 
mistake  of  fact  or  an  erroneous  inference  of  fact  or  of 
law,  and  that  he  has  not  done."  The  opinion  cites  Michael- 
son  V.  Village  of  Tilden,  72  Neb.  744,  and  Gregory  v.  Vil- 
lage of  Franklm,  77  Neb.  (12.  The  authorities  cited  sustain 
the  position  taken. 

In  Michael  son  v.  Village  of  Tildcn,  this  court  held  that 
a  judgment  of  the  district  court  in  a  proceeding  under  the 
statute  to  detach  territory  from  a  municipal  corporation 
would  not  be  impeached  upon  appeal,  in  the  absence  of  a 
showing  that  the  trial  judge  committed  an  important  mis- 
take of  fact,  or  made  an  erroneous  inference  of  fact  or  of 
law.  Tlie  foregoing  is  substantially  the  syllabus  adopted 
in  that  case.  The  case  seems  to  be  on  a  parallel  with  the 
instant  case.  Tlie  action  was  a  proceeding  by  the  owners 
in  severalty  of  contiguous  tracts  of  land  to  procure  their 
detachment  from  tlie  village  of  Tilden.  Commissioner 
Ames  wrote,  in  the  body  of  the  opinion :  "In  the  absence 
of  evidence  of  any  specific  fact  or  circumstances  tending 
to  impeach  the  justice  of  the  (l(H?ree,  we  do  not  see  how  we 
can  intelligibly  revise  it."  H(^  says  that  the  trial  judge 
was  probably  personally  familiar  with  the  land  and  with 
the  village  and  with  the  situation  and  surroundings,  and 
that  his  judgment  may  have  been  influenced  "by  evidence 
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of  the  most  weighty  character.  ♦  ♦  ♦  if  the  record 
disclosed  anything  from  which  it  might  be  contended  that 
the  judge  committed  an  important  mistake  of  fact,  or  had 
made  an  erroneous  inference  of  fact  or  of  law,  the  case 
would  be  other  than  it  now  is,  and  might  call  for  a  review, 
and  a  reversal  or  aifinnation  of  his  findings."  The  learned 
commissioner  concludes:  "We  do  not  see  how  his  deter- 
mination can  be  impeached  for  want  of  equity,  in. the  ab- 
sence of  apparent  error  in  some  of  the  respects  named." 

In  Gregory  v.  Village  of  Franklin^  77  Neb.  62,  it  was 
held:  "A  judgment  of  the  district  court  in  a  proceeding 
under  the  statute,  *  *  *  to  detach  territory  from  a 
municipal  corporation,  will  not  be  impeached  upon  appeal, 
in  the  absence  of  a  showing  that  the  trial  judge  committed 
an  important  mistake  of  fact  or  made  an  erroneous  infer- 
ence of  fact  or  of  law."  The  former  case  of  Michaelson  v. 
Village  of  Tilden,  72  Neb.  744,  was  followed  and  approved. 
In  that  case  the  village  contended  that  at  the  time  of  its* 
incorporation  it  had  a  population  of  290,  and  that  its 
population  had  increased  until  the  village  contained  900 
inhabitants;  that  the  plaintiffs  became  severally  owners 
of  said  land  a  long  time  after  the  incorporation,  with  full 
knowledge  that  the  land  was  included  within  the  corporate* 
limits  of  the  village.  It  was  admitted  that  the  land  was 
used  for  agricultural  puri)oses,  but  alleged  that  it  was 
adapted  to  being  cut  up  into  residence  lots.  Commissioni^r 
Oldham,  in  >\Titing  the  opinion  of  this  court  in  the  case 
last  cited,  emphasizes  the  holding  of  the  court  in  Michael- 
son  V.  Village  of  Tilden^  72  Neb.  744,  to  the  eflfect  that  a 
judgment  in  a  proceeding  under  the  statute  "to  detach  ter- 
ritory from  a  municipal  corjwration  will  not  be  impeached 
upon  api)eal,  in  the  absence  of  a  showing  that  the  trial 
judge  committed  an  important  mistake  of  fact  or  made 
an  erroneous  inference  of  fact  or  of  law."  He  says:  "There 
is  certainly  nothing  before  us  in  this  record  that  shows 
either  a  mistake  of  law  or  fact  by  the  trial  judge.  The 
right  to  have  unplatted  farm  lands  disconnected  from  the 
corporate  limits  of  cities  and  villages  has  been  asserted 
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by. this  court  in  actions  entirely  independent  of  this  sec- 
tion of  the  statute."  He  concludes  with  the  statement  that 
"there  is  nothing  in  the  answer  of  the  village  which  inter- 
poses an  equitable  objection  to  the  prayer  of  the  petition." 
The  judgment  of  the  district  court  was  affirmed. 

In  Tillage  of  Wakefield  v.  Utecht^  90  Neb.  252^  section 
8977,  Ann.  St.  1909,  waij  construed  and  was  "held  broad 
enough  to  permit  a  village  located  ui>on  the  border  of  one 
county,  in  a  proper  case,  to  annex  contiguous  territory 
situated  in  an  adjacent  county,"  but  it  was  held  that  the 
burden  of  proof  "in  an  action  to  annex  additional  terri- 
tory to  a  village  *  *  ♦  is  ux>on  the  village  to  establish 
by  sufficient  averments  and  evidence  that  the  territory 
sought  to  be  annexed  will  be  benefited  by  the  aniDexation, 
or  that  justice  and  equity  require  that  such  territory  be 
annexed."  It  was  held  that  the  evidence  was  insufficient 
to  sustain  the  decree  which  annexed  certain  territory  to 
the  village  of  Wakefield. 

In  Winkler  v.  City  of  HO'Stings^  85  Neb.  212,  it  was  held: 
*' Where  legislative  i)ower  to  detach  territory  from  a  city 
has  been  delegated  by  statute  to  the  mayor  and  councily  an 
appeal  from  the  action  of  that  body  in  refusing  to  discon- 
nect particular  tracts  cannot  be  made  the  means  of  trans- 
ferring such  power  to  the  district  court."  In  that  case 
the  court  cited  the  City  of  Hastin^js  v.  Hansen,  44  Neb. 
704,  whwe  it  was  held  that  "the  power  to  create  municipal 
corporations  and  the  power  to  enlarge  or  restrict  their 
boundaries  are  legislative  powers;  and  it  has  been  doubted 
if  the  legislature  can  pass  a  valid  act  giving  courts  juris- 
diction to  disconnect  by  decree  any  part  of  the  territory  of 
a  municipal  corporation  of  the  state  merely  at  the  suit 
of  the  owner  thereof."  Judge  Rosb^  in  delivering  the 
opinion  of  this  court  in  Winkler  v.  City  of  Hastings,  s€iid 
that  the  form  in  which  the  act  amending  section  4  of  the 
charter  in  that  case  was  passed  conferred  upon  the  mayor 
and  council  authority  to  detach  territory  by  ordinancCj  and 
that  the  same  was  legislative;  that,  "in  attempting  to  con* 
fer  the  same  power  upon  the  district  court  by  direct  iippeal 
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from  the  action  of  the  mayor  and  council  if  they  refuse  to 
pass  an  ordinance  detaching  territory  on  demand  of  a 
landowner,  the  legislature  did  not  observe  the  following 
provisions  of  the  constitution :  ♦  ♦  ♦  Const,  art.  II,  sec. 
!•  This  section  of  the  constitution  prohibits  the  judicial 
department  from  exercising  any  power  projw*rly  belonging 
to  the  l^slative  department,  and  the  effort  to  confer  upon 
the  district  court,  legislative  authority  to  sever  agricul- 
tural and  horticultural  lands  from  the  city  of  Hastings  in 
the  manner  described  invalidates  the  amendment  to  sec- 
tion 4  of  the  Hastings  charter."  In  the  opinion  he  dis- 
tinguishes between  the  principle  involved  in  the  instant 
case  and  the  City  of  Hastings  v.  Hansen  and  Winkler  v. 
City  of  Hastings,  supra.  Section  1,  art.  Ill,  ch.  13,  Comp. 
St.  1901,  provides  that  cities  having  more  than  5,000  and 
less  than  25,000  inhabitants  shall  be  governed  by  the  pro- 
visions of  this  act  and  be  known  as  cities  of  the  first  class. 
Section  4  provides  that  the  corporate  limits  of  such  city 
shall  remain  as  lieretofore,  and  the  mayor  and  council  may 
by  ordinance  include  therein  all  the  territory  contigu- 
ous or  adjacent  which  has  been  subdivided  into  parcels 
containing  not  more  than  five  acres,  and  in  the  same  way 
may  comi)eI  the  owners  of  lands  so  brought  within  the 
corporate  limits  to  lay  out  streets,  ways  and  alleys,  and 
may  vacate  any  public  road  to  secure  regularity  in  the 
system.  Section  5  provides  that  land  shall  be  deemed 
contiguous  to  such  city  though  a  stream,  embankment  or 
strip  of  land  not  more  than  200  feet  in  width  lies  between 
said  land  and  the  corporate  limits,  of  the  city.  Section  6 
authorizes  the  proprietor  of  land  within  the-  corporate 
limits,  or  continguous  to  the  same,  to  lay  out  and  plat  into 
lots  and  blocks  and  streets  and  alleys,  and  to  acknowledge 
the  instrument  before  an  officer,  and  to  dedicate  the 
streets  and  alleys  to  the  use  of  the  public,  and  to  file  and 
record  the  instrument  in  the  office  of  the  register  of  deeds, 
when  it  shall  have  the  effect  of  a  deed  in  fee  simple  con- 
veying the  same  from  the  proprietor  to  the  city.  Power  is 
given  the  city,  through  its  mayor  and  council,  by  ordinance 
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to  vacate  any  plat  or  addition  as  the  city  may  deem  for  its 
best  interests,  tlie  power  to  be  exercised  upon  the  petition 
of  the  owner.  It  was  this  power  directly  conferred  by 
statute  upon  cities  of  the  first  class,  to  which  Hastings 
belongs,  that  gives  such  cities  exclusive  jurisdiction  to 
detach  territory  and  to  vacate  platted  parts  of  the  city. 
This  authority  does  not  belong  to  towns  and  villages. 

Under  the  rule  laid  down  in  Biscnins  v.  City  of  Ran- 
dolph,  sup7^a^  and  the  decisions  of  this  court  upon  which 
the  opinion  in  that  case  is  based,  the  judgment  of  the  dis- 
trict court  was  properly  exercised,  and  there  appears  to  be 
no  reason  for  setting  aside  its  judgment.  As  announced 
in  Bisenius  v.  City  of  Rand4)lph^  Michaelmn  v.  Village  of 
Tilderty  and  G-regory  v.  Village  of  Franklin^  supru,  a  judg- 
ment in  a  proceeding  under  the  statute  "to  detach  terri- 
tory from  a  municipal  corporation  will  not  be  impeached 
upon  appeal,  in  the  absence  of  a  showing  that  the  trial 
judge  committed  an  important  mistake  of  fact  or  made 
an  erroneous  inference  of  fact  or  of  law.'^  There  is  no 
such  showing,  and  the  judgment  of  the  district  court 
seems  to  be  fully  warranted. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J. 

T  concur  only  with  result  a£Brming  the  judgiment  of  the 
district  court. 

Boss,  J.,  dissents. 


Jonathan  Heywood  et  al.,  appellants,  v.  Joseph  Hbt- 

wood  bt  al.,  appellees. 

Filed  September  28,  1912.    No.  16,665. 

1.  WiUs:  CoNSTBUCTioN.  The  provisions  of  b  will,  like  all  other  con- 
tracts, must  be  construed  with  a  view  of  carrying  out  the  in- 
tention of  the  testator,  and  unless  there  is  something  in  it  con- 
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trary  to  the  Jaw  of  the  state,  or  in  contravention  of  public  policy, 
it  will  not  be  declared  invalid.  8t.  James  Orphan  Asylum  v. 
Shelby,  60  Neb.  796. 


2.  :   :    Ambiguity.    The  testator  was  the  owner  of  a  240- 

acre  farm  "in  Pleasant  Valley  township,"  otherwise  described  as 
the  west  half  of  the  northwest  quarter  of  section  13,  and  the 
south  half  of  the  northeast  quarter,  and  the  east  half  of  the 
southeast  quarter  of  section  14,  all  in  township  19,  of  range  5 
east  of  the  sixth  principal  meridian,  in  Dodge  county,  on  which 
resided  his  two  sons,  Joseph  Heywood  and  Thomas  J.  Heywood, 
who  were  farming  the  same,  and  to  whom  he  desired  to  devise  the 
said  farm  subject  to  the  life  estate  of  his  wife,  Katherine  Hey^ 
wood,  and  he  so  informed  the  witness  who  drafted  the  will,  and 
who  then  made  a  rough  draft  of  the  proposed  will  from  which 
he  shortly  afterwards  prepared  the  will  itself,  leaving  out  of  it 
one  of  the  three  eighties  which  constituted  the  farm;  at  the  time 
the  will  was  made  the  testator  only  owned  one  farm  *'in  Pleasant 
Valley  township,"  and  he  owned  in  township  19,  of  range  5  east, 
the  240  acres  of  land  above  described  and  no  other  land  in  that 
township,  so  that  the  land  is  identified  with  the  particular  farni 
intended  to  be  devised  to  the  two  particular  sons  so  named  in  the 
will. 

S. :   :    BxTRWSic  EvroENCB.    Where  the  intention  of  the 

testator  is  to  be  gathered  from  the  will  itself  and  from  the  ex- 
trinsic evidence  of  facts  surrounding  its  execution,  such  ex- 
trinsic evidence  is  admissible  for  the  purpose  of  ascertaining 
whether  a  state  of  facts  existed  at  the  time  the  will  was  written 
which  corresponded  with  the  words  used  and  the  aim  of  the 
testator.  Such  evidence  may  not  be  admitted  to  vary  the  terms 
of  the  will  or  to  add  anything  to  it  so  as  to  arrive  at  an  inten- 
tion not  expressed  in  It,  but  to  harmonize  the  language  used  by 
the  testator  with  the  facts  referred  to,  and  thus  to  arrive  at  the 
testator's  intention  as  expressed  in  the  will,  and  a  ruling  which 
makes  the  will  and  the  facts  inconsistent  is  not  to  be  adopted. 

4.  Evidence  examined  and  found  to  sustain  the  Judgment  of  the  dis- 
trlct  court. 

Appeal  from   the   district   court   for   Dodge   county: 
Conrad  Hollenbbok,  Judge.    Affirmed. 


F.  W.  Button^  for  apx)ella]it9. 
A.  JET.  BriggSy  contra. 
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Hameb,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Dodge  county  construing  a  will  and  quieting  title  in 
Joseph  Heywood  and  Thomas  J.  Heywood,  subject  to  the 
life  estate  of  Katherine  Heywood,  in  240  acres  of  land 
described  as  the  west  half  of  the  northwest  quartOT  of 
section  13,  and  the  south  half  of  the  northeast  quarter 
and  the  east  half  of  the  southeast  quarter  of  section  14,  all 
in  township  19,  of  range  5  east  of  the  sixth  principal  me- 
ridian, in  Dodge  county.  It  is  claimed  by  the  appellants 
that  the  evidence  is  insufficient  to  support  the  decree.  It 
is  urged  that  the  80-acre  tract  in  section  13  wa^  not  in- 
cluded in  the  will,  and  therefore  that  it  descends  to  the 
heirs.  Omitting  the  formal  part  of  the  will  it  reads: 
"First.  I  order  and  direct  that  my  executrix,  hereinafter 
named,  pay  all  my  just  debts  and  funeral  expenses  sm  soon 
after  my  decea«e  as  conveniently  may  be.  Second.  After 
the  payment  of  such  funeral  expenses  and  debts,  I  give, 
devise  and  bequeath  my  entire  estate,  both  real  and  per- 
sonal, to  my  beloved  wife  Katherine  Heywood,  she  to 
have  and  to  hold  the  same  as  long  as  she  may  live.  Third. 
After  the  death  of  my  said  wife,  to  be  divided  as  follows, 
to  wit:  To  my  son  Jonathan  Heywood,  the  sum  of 
(flOO.OO)  one  hundred  dollars.  To  my  son  Joseph  Hey- 
wood, the  undivided  one-half  of  the  240-acre  tract  in  sec- 
tion 14,  township  19,  range  5,  Dodge  Co.,  Nebraska.  To 
my  son  Thomas  Heywood,  the  undivided  one-half  of  the 
240-acre  tract  of  land  in  section  14,  township  19,  range  5, 
Dodge  county,  Nebraska.  To  my  son  Barney  Heywood, 
the  southeast  quarter  S.  E.  J  sec.  10,  township  19,  range 
6.  To  my  son  Edward  Heywood,  the  east  half  of  south- 
west quarter  of  section  10,  and  the  east  half  of  ther  north- 
west quarter  of  section  15,  all  in  township  19,  rasige  6, 
Dodge  county,  Neb.  To  my  son  Nick  Heywood,  the  east 
half  of  the  northwest  quarter  section  10,  township  19, 
range  6,  and  the  south  half  of  the  southwest  quarter  of 
the  southwest  quarter  of  section  15,  township  18;  rdngie  6, 
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Dodge  county,  Neb.  Fourth.  Each  one  of  my  sons  is  to 
I>ay  wliatever  incumbrance  there  may  be  against  the  tract 
of  land  he  is  to  receive.  Fifth.  To  my  daughter  Annie 
Metschke,  the  sum  of  five  hundred  dollars  (Jf'SOO.OO)  shall 
be  paid.  Sixth.  I  direct  that  all  personal  property  re- 
maining after  the  death  of  my  said  wife,  shall  be  sold,  and 
from  the  proceeds  the  bequests  heretofore  named,  to  my 
son  Jonathan  Heywood  and  my  daughter  AuTiie  Metschke, 
as  well  as  all  other  debts  shall  be  paid,  and  should  any- 
thing remain,  same  shall  be  divided  share  and  share  alike 
amongst  my  seven  children  or  their  lieirs.'^ 

It  will  be  seen  that  there  is  no  mention  in  the  will  of 
the  80-acre  tract  of  land  in  section  13  above  mention(Hl. 
The  evidence  shows  that  the  testator  at  the  time  of  mak- 
ing the  will  was  the  owner  of  the  80-acre  tract  above  de 
scril>ed,  and  that  it  was  a  part  of  his  farm  "in  Pleasant; 
Valley  township."  He  owned  a  240-acre  farm  in  town- 
ship 19  north  of  range  5  east,  and  that  was  his  farm  "in 
Pleasant  Valley  township."  The  two  sons,  Thomas  and 
Joseph,  were  in  possession  of  this  240-acre  tract  and  were 
fanning  it  together.  The  three  80-acre  tracts  joined,  and 
together  made  the  one  body  of  land.  The  Avitness  who 
drafted  the  will  testified  tliat  he  made  a  rougli  draft  of 
the  proposed  will  according  U)  the  wishes  of  the  testator. 
and  then  from  that  draft  prepared  tlie  Avill  itself.  This 
witness  testified  that  the  testator  stated  to  him  that  he 
wished  to  give  to  his  sons,  Joseph  and  Thomas,  "the  land 
in  Pleasant  Valley  township."  They  were  to  have  240 
acres  of  land  in  that  township,  each  to  receive  an  undivided 
one-half.  The  record  shows  that  the  testator  only  owned 
in  township  19  of  range  5  the  240  acres  of  land  alx>ve  de- 
scribed. There  is  uncertainty  because  the  SO-acre  tract  is 
omitted  from  the  will.  The  testator  owned  only  one  fann 
in  "Pleasant  Valley"  township,  and  that  farm  was  oc- 
cupied by  the  two  sons  mentioned.  The  parol  evidence 
would  seem  to  remove  all  uncertainty  concerning  tlie  in- 
tention of  the  testator.  His  purpose  was  to  give  the  two 
sons  mentioned  the  land  in  "Pleasant  Valley,"  subject  to 
the  rights  of  the  widow,  Katherine  Heywood. 
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The  case  of  Lomax  t\  Tjoimw,  218  111.  629,  6  L.  R.  A. 
n.  s.  942,  cited  in  apjMdlant's  brief,  would  not  seem  to  be 
in  point,  because  the  testator  in  that  case  owned  many 
tracts  of  land,  some  of  which  he  did  not  include  in  the 
will  or  attenii)t  to  devise.  "It  is  a  nUe,  in  construing 
deeds  or  wills,  that  the  intention  of  tlie  grantor  or  testator, 
{IS  manifested  by  the  words  of  the  writing  in  connection 
with  surrounding  circumstances,  must  be  carried  into 
effect,  provided  in  so  doing  no  rule  of  law  is  violated  or 
sound  ix)licy  disturbed."  Pool  v,  Blakie,  53  111.  495.  This 
rule  was  adopted  by  this  court  in  McCnUoch  v,  Valentine, 
24  Neb.  215,  and  in  Lemur  v.  Sipherd,  84  Neb.  2J)6.  The 
language  used  in  the  syllabus  in  8t,  James  Orplrin  Af^j/luni 
V.  Shelby,  60  Neb.  796,  is:  "The  provisions  of  a  will, 
like  all  otiier  contracts,  must  be  construed  with  a  view  of 
carrying  out  the  intention  of  the  testator,  and  unles«  there 
is  something  in  it  contrary  to  the  law  of  tlie  stiite,  or  in 
contravention  of  public  policy,  it  will  not  be  declared  in- 
valid." In  Daugherty  v.  Rogers ,  119  Ind.  254,  3  L.  K.  A. 
847,  the  will  contained:  "I  will,  devise  and  bequeath  to 
Philo  Rogers,  the  young  man  I  raisi'd,  in  addition  to 
what  I  have  alrendy  given  him,  the  further  sum  of  |500." 
At  the  time  this  will  was  executed  the  testator  held  six 
not^s  against  the  legatee  named,  calling  in  the  aggregate 
for  the  payment  of  ?6,0()0.  Suit  was  brought  on  the  notes 
by  the  administrator.  In  the  opinion  rendered  the  court 
quotes  the  maxim  of  Lord  Racon  concerning  what  he  de- 
fined to  bc^.  an  ambiguity:  "That  which  seemeth  certain 
and  without  ambiguity  for  anything  that  appeareth  upon 
the  deed  or  instrument;  but  there  is  some  collnteral  matter 
out  of  the  deed  tliat  breedeth  tlie  ambiguity."  The  ccmrt 
also  cites  Iffnrkins  v.  GarlarnVs  Adnrr^  76  Va.  149,  44  Am. 
Rep.  158.  In  discussing  the  matter  of  ambiguity  the 
Indiana  court  said:  "Whenever,  then^fore,  in  applying  a 
will  to  the  obj(H*ts  or  subjects  therein  referred  to,  extrinsic 
facts  appear  which  produce  or  develop  a  latent  ambiguity, 
not  apparent  upcm  tlie  face  of  the  will  itself,  since  the 
ambiguity   is  disclosed  by  the  introduction  of  extrinsic 
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facts,  the  court  may  inquire  into  every  otlier  material  ex- 
trinsic fact  or  circumstance  to  which  the  will  certainly 
refers,  as  well  as  to  the  relation  occupied  by  the  testator 
to  those  facts^  to  the  end  that  a  correct  interpretation  of 
the  language  actually  employed  by  tlie  testator  in  his  will 
be  airived  at."  In  stating  affirmatively  the  purpose  for 
which  extrinsic  evidence  may  be  admitted,  the  court  say  it 
is  "to  connect  the  instrument  with  the  extrinsic  facts 
therein  referred  to,  and  to  place  the  court,  as  nearly  as 
may  be,  in  the  situation  occupied  by  the  testator,  so  that 
his  intention  may  be  determined  from  the  language  of  the 
instrument,  as  it  is  explained  by  the  extrinsic  facts  and 
circumstances.  Greenpoint  Sugar  Co,  v,  Whitin,  69  N.  Y. 
328,  336,  and  cases  cited."  A  large  number  of  American 
and  English  cases  are  referred  to  in  the  opinion.  The  court 
continues:  "Thus^  where  a  devise  was  to  the  children  of 
the  testator,  upon  inquiry  it  was  discovered  that  he  had 
no  children,  but  there  were  other  persons  concerning 
whom  he  had  always,  or  habitually,  spoken  as  his  chil- 
dren, and  it  was  held  that  they  were  the  persons  intended. 
This  brings  us  to  a  point  where  the  general  principles 
above  stated  may  be  applied  to  the  case  under  considera- 
tion. Looking  at  the  will,  it  is  at  once  apparent  that  the 
object  of  the  testator's  bounty,  so  far  as  the  subjects  herein 
involved  are  concerned,  is  the  young  man  he  had  raisc^d; 
that  primarily  the  subject  of  disposition  was  the  further 
sum  of  f500,  and  that  the  intention  of  the  testator  re- 
specting the  object  and  subject  wa^,  that  the  young  man 
he  had  raised  should  receive  a  legacy  of  |500,  in  addition 
to  what  he  had  heretofore  given  him."  It  was  held  that 
the  administrator  could  not  recover,  and  that  the  purpose 
of  the  devise  was  to  give  the  devisee  the  |6,000  included  in 
the  notes.  The  doctrine  laid  down  in  the  cases  above  cited 
is  sustained  by  Wootton  v.  Redd's  Ex%  53  Va.  196.  It 
seems  reasonable,  and  sustains  the  lower  court. 

The  judgment  of  the  district  court  for  Dodge  county  Is 

Affirmed. 
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BosE  and  Sedgwick,  JJ.,  concur  in  the  result  affirm- 
ing the  judgment  of  the  district  court. 


LuLA  Boxa,  appellant,  v.  George  Boxa,  appellee. 

FUJED  Septbmber  28,  1912.    No.  17,010. 

1.  Divorce:  Bvidbncb.  The  evidence  examined,  and  is  held  to  Justify 
a  decree  of  divorce  upon  the  gproiinds  of  extreme  cruelty  and 
habitual  drunkenness. 

2. :    CtJBTODT  OF  Chilorkn.    It  is  also  held  that  the  plaintiff  is 

the  only  proper  custodian  of  the  two  children  who  at  the  time 
of  the  trial  were  one  and  three  years  old,  respectively. 

3. :  Alimony.  Where  the  situation  of  the  parties  and  the  pos- 
sible contingencies  are  such  that  the  amount  of  alimony  to  be 
paid  cannot  be  placed  in  a  lump  sum  without  danger  of  hardship 
to  the  defendant,  and  uncertainty  as  to  the  plaintiff,  the  court 
should  provide  for  the  payment  of  a  stated  sum  of  money  to  be 
divided  and  distributed  over  fixed  periods  of  time. 

Appeal  from  the  district  court  for  Saline  county: 
Leslie  G.  Hurd,  Judge.    Affirmed  as  modified. 

Brown  cf  Venrick^  for  appellant. 

7?.  jP.  Good,  E,  E,  Plarrk.  Charles  IT.  filown,  Frank  W. 
Sloan  and  J.  J.  Burke,  contra. 

Hamer,  J. 

Lula  Boxa  broujrht  an  action  against  Georj^e  Boxa  in 
the  district  court  for  Saline  county  praying  a  divorce  from 
the  bonds  of  matrimony  on  the  grounds  of  extreme  cruelty 
and  habitual  drunkenness.  She  also  asked  for  the  custody 
of  the  minor  children  born  of  the  marriage,  and  an  allow- 
ance for  tlie  maintenance  of  the  children,  and  alimony  and 
attorneys'  fees.  The  husband,  Boxa,  denied  the  allega- 
tions made  by  his  wife,  and  asked  for  a  restoration  of  his 
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family  relations.  There  was  a  reply  filed  to  the  answer, 
and  upon  the  trial  the  court  found  generally  for  the  plain- 
tiff upon  the  allegation  of  habitual  drunkenness,  and  en- 
tered a  decree  granting  the  divorce  as  prayed,  awarding 
the  custxKly  of  one  child  to  plaintiff  and  one  to  defendant, 
♦giving  plaintiff  judgment  for  |700  alimony,  fSOO  attor- 
neys' fees,  and  directing  the  defendant  to  pay  |200  per 
annum  for  support  of  Julia  Boxa,  the  minor  child  awarded 
tlie  plaintiff,  until  the  amount  paid  should  amount  to 
?2,000,  upon  condition  that  the  child  lives  and  plaintiff 
keeps  the  custody  thereof. 

An  appeal  is  taken  by  the  plaintiff  upon  the  grounds: 
(1)  That  the  custody  of  both  children  sliould  have  been 
awarded  to  her;  and  (2)  that  she  should  have  been  awarded 
n  gr<*ater  sum  as  alimony  and  for  maintenance  of  the* 
<'hildi*en.  The  children  are  two  little  gii'ls.  At  the  time 
(if  the  trial  one  was  three  years  old  and  the  other  was  one 
ve-ar  old.  The  custody  of  the  elder  child  was  awarded  to 
the  defendant,  and  the  custody  of  the  younger  was  awarde<l 
to  the  plaintiff. 

In  the  determination  of  questions  touching  the  custody 
of  a  minor  child,  the  policy  of  our  law  is  to  make  such  a 
disposition  of  the  child  as  is  for  the  child's  best  intere>it, 
with  due  regard  to  any  superior  legal  right  of  custody 
supposed  to  exist  in  either  parent.  Comp.  St.  1911,  ch.  25, 
sec.  15;  Sturtevant  v:  State^  15  Neb.  459;  Giles  v.  Giles. 
30  Neb.  624 ;  State  v,  Schroeder^  37  Neb.  571 ;  In  re  Bur- 
dick^  91  Neb.  639.  There  is  bo  question  of  the  fitness  of  the 
plaintiff  for  the  custody  of  her  children.  The  defendant 
himself  testified  that  she  was  a  good  woman,  and  that  she 
was  conscientious  in  the  performance  of  her  duties. 

The  defendant  is  found  bv  the  court  to  be  an  habitual 
drunkard,  and  counsel  for  the  defendant  concede  the  cor- 
rectness of  the  conclusion  of  the  court  in  this  particular 
u])on  the  record.  In  addition,  it  appears  that  the  defend- 
ant has  been  ^ilty  of  many  acts  of  cruelty  towards  his 
wife,  and  he  has  been  guilty  of  other  acts  which  show  that 
he  is  a  man  of  vicious  habits,  and  coarse  and  violent  in  his 
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nature.  The  exhibition  of  these  habits  and  tendencies  has 
been  of  frequent  occurrence  about  the  home.  The  evidence 
shows  that  he  would  jjo  to  toAvn  and  get  drunk,  but  he  was 
not  satisfied  with  that,  he  would  come  home  and  be  drunk 
and  abusive  about  the  house.  The  plaintiff  testified  that 
her  husband  fi'eciuently  struck  her  nnd  abused  her,  an.l 
called  her  vile  and  vuljjar  names.  He  did  not  confine  his 
drunkenness  to  occasional  sprees,  but  at  times  he  would 
j?et  dnink  every  dwy  and  abuse  his  family  every  day.  . 

Under  the  circumstances,  the  best  interest  of  the  chilli 
awarded  to  the  defendant  would  seem  to  demand  that  \uv 
custody  be  awarded  to  the  plaintiff.  The  defendant  is  the 
owner  of  a  fann  of  240  acres,  worth  from  fl7,600  to 
f  20,400,  subject  to  an  iiujumbrance  of  $3,300.  He  also  has 
considerable  personal  pro])erty,  although  t'le  value  of  it 
is  not  in  evidence.  It  is  at  least  sufficient  to  enable  the 
defendant  to  cultivate  and  care  for  his  land.  The  court 
awarded  the  plaintiff  $700  alimony,  and  rwiuired  the  pay- 
ment of  $300  for  plaintiff's  attorney  fee  and  $200  a  year 
for  maintenance  of  the  child  awarded  to  the  plaintiff. 

While  no  hard  and  fast  rule  can  be  laid  down  for  com- 
putinja:  the  amount  of  alimony  to  be  awarded,  it  is  the  en- 
deavor of  the  court  to  award  such  an  amount  as  is  just  and 
equitable,  taking  into  consideration  the  duration  of  the 
married  relation,  the  amount  contributed  by  each  party, 
the  amount  of  the  estate,  and  the  earning  capacity  of  the 
defendant.  The  defendant  is  a  young  man,  strong  and 
vigorous,  and  the  possessor  of  a  good  fann  of  240  acres,-  80 
acres  of  which  farm  was  acquired  during  the  existence  of 
tlie  nmrriage.  Considering  his  years,  his  earning  capacity, 
and  the  labor  of  his  wife,  the  amount  awarded  seems  to  be 
insufficient.  We  therefore  modify  the  decree  by  adding  to 
the  award  to  the  plaintiff  the  custody  of  the  child  Helen, 
and  the  alimony  to  be  paid  by  the  defendant  to  the  plain- 
tiff is  increased  to  $3,500,  of  which  there  shall  be  payable 
January  1,  1913,  $1,200,  payable  January  1,  1914,  $1,200, 
and  payable  January  1,  1915,  $1,100,  and  in  addition  the 
defendant  shall  pay  to  the  plaintiff  for  the  maintenance  of 
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the  children  $300  a  year  during  their  minority,  beginning 

on  the  1st  day  of  June,  1913,  and,  as  modified,  the  decree  is 

affirmed. 

Affirmed  as  modified. 


Fbbdebiok  George,  appellee,  v.  Mary  Prachbil  bt  al., 
appellees;  Joseph  Vrbsky,  appellant. 

"Piled  September  28, 1912.    No.  17,033. 

Judicial  Sales:  Salr  by  Referee:  Completion  of  Bid.  Where  a  bidder 
at  a  referee's  sale,  shortly  before  the  sale  was  closed,  claimed 
that  a  railroad  company  owned  and  occupied  a  right  of  way 
across  the  tract  offered  which  reduced  the  number  of  acres  to  be 
conveyed,  and  so  should  reduce  the  aggregate  of  the  sum  to  be 
paid;  held,  (1)  under  the  evidence,  that  the  alleged  ownership 
and  the  occupation  of  such  right  of  way  strip  by  the  railroad 
company  constituted  merely  an  easement  likely  to  be  divested 
under  the  terms  of  the  deed  if  it  abandoned  the  road  or  changed 
its  track  therefrom,  and  that  the  court  authorized  the  sale  of  the 
tract  as  a  whole,  and  that  the  purchaser  could  not  impose  terms 
upon  the  referee  or  make  a  bargain  with  him  unauthorized  by 
the  court;  (2)  that,  the  court  having  authorized  the  sale  of  the 
tract  as  a  whole,  the  purchaser  took  such  rights  only  as  the 
referee  could  convey  to  him,  which  included  the  whole  tract,  sub- 
ject to  the  easement  of  the  railroad  company;  (3)  that  a  bid  at  a 
referee's  sale  is  only  a  proposal  to  buy,  which  may  be  withdrawn 
by  the  bidder  at  -any  time  before  the  crier  signifies  his  acceptance 
thereof  {NeJfraska  Loan  d  Trust  Co,  v,  Hamer,  40  Neb.  281),  but, 
appellant's  bid  in  this  case  having  been  accepted  without  any 
intimation  of  withdrawal,  he  is  liable  at  the  rate  per  acre  bid  by 
him  for  the  entire  80-acre  tract  offered  for  sale  by  the  referee. 

Appeal  from  the  district   conrt  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    AfjUrmed. 

Bartos  d  Bartos,  for  appellant 

J.  Q.  Beeler,  contra. 
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Joseph  Vrbsky  was  the  purchaser  at  a  referee's  sale  of 
the  southeast  (]uarter  of  the  nortlnvest  quarter  and  tlie 
northeast  quarter  of  the  southwest  quarter  of  section  34. 
in  township  7  north,  of  range  4  east  of  the  6th  P.  INF.,  in 
Saline  county.  At  a  hearing  in  the  district  court  for  Lin- 
coln county  an  order  was  made  tliat  the  purchaser,  Vrbsky, 
pay  to  the  referee  $524.60  as  a  balance  of  the  purchase 
price  of  a  tract  of  80  acres  of  land  sold  at  a  public  sale 
held  by  a  referei*  under  an  order  of  the  district  court  for 
Lincoln  county.  The  court  found :  "That  said  land  was 
offered  in  a  tract  of  80  acres.  •  •  •  That  said  Joseph 
Vrbsky  offered  therefor  fSO  per  acre  for  the  tract,  and 
that  his  bid  was  accepted;  that  just  i>rior  to  the  time  that 
his  bid  was  accepted,  and  just  before  the  sale  was  closed, 
a  question  was  raised  by  siiid  bidder  as  to  whether  said 
tract  contained  SO  acres,  and  it  was  claimed  that  the  rail- 
road had  a  deed  for  6.10  acres  through  said  trax*t;  that 
after  some  negotiations  betwn»n  the  parties,  some  under- 
standing was  arrived  at,  upon  w^hich  the  evidence  is  con- 
flicting, the  referee  claiming  that  said  Joseph  Vrbsky  was 
to  pay  $86  per  acre  for  80  acres,  and  siiid  Joseph  Vrbsky 
claiming  that  the  court  shouUl  (Ictcrmine  the  title  by  ichU-h 
the  railroad  sold  its  strip  through  said  premises/^  The 
court  then  found  that  the  deed  to  the  railroad  company 
contains  language  as  follows :  "Do  hereby  grant  and  con- 
vey unto  the  said  i*ailroad  company  and  to  their  successors 
and  assigns  forever  the  following  piece  or  parcel  of  land, 
situate  in  the  county  of  Saline,  state  of  Nebraska,  to  wit: 
A  strip  of  land  through  the  northeast  quarter  (N.  E.  ^) 
of  the  southwest  quarter  (S.  W.  |)  and  the  southeast 
quarter  (S.  E.  })  of  the  northwest  quarter  (N.  W.  i)  of 
section  thirty-four  (34),  in  township  seven  (7)  north,  of 
range  four  (4)  east,  according  to  the  survey  and  located 
line  of  said  railroad  company,  one  hundred  (100)  feet  in 
width,  being  fifty  (50)  feet  on  either  side  of  the  center 
line  of  the  road  of  said   company   as   located   or  to  be 
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located  by  the  engineer  of  the  said  railroad  company  for 
the  construction  of  the  same  from  the  city  of  Omaha,  in 
Douglas  county,  in  said  state,  to  such  point  as  may  be 
lierein  designated,  to  have  and  to  hold  the  same  unto  the 
said  railroad  company  and  to  their  successors  and  aKsiji:ns 
forever,  provided  that  in  case  said  railroad  company  do 
not  construct  their  road  through  said  tract,  or  shall  after 
construction  permanently  abandon  the  route  tlirough  said 
tract  of  land,  then  the  same  shall  revert  to  and  become  rein- 
vested in  the  said  grantors,  heirs  and  assigns."  It  is  further 
found  that  Vrbsky  paid  to  the  referee  on  the  day  of  sale 
^1,061.65,  and  that  he  has  since  paid  $5,293.75,  making  a 
total  of  $C}  ^53.40,  and  that  these  payments  were  made 
with  the  knowledge  upon  the  part  of  the  said  Vrl)Kky  that 
the  said  railroad  crossed  said  land,  and  with  the  knowl- 
edge of  the  provisions  of  said  deed.  The  court  further 
found  that  the  said  railroad  company  took  only  an  ease- 
ment in  the  land  occupied  by  its  railroad,  and  tliat  the 
intention  of  the  grantors  and  of  the  grantee,  the  Omaha 
&  Northwestern  Railroad  Company,  was  that  only  an 
easement  should  be  created  by  the  deed,  and  that  such 
easement  should  be  used  for  tlie  construction  of  tip's  line 
')f  railroad  through  said  lands,  and  should  revert  to  the 
said  grantors,  their  heirs  and  assigns,  if  said  railroad 
company  did  not  construct  their  road  through  s^iid  tract, 
or  should  after  construction  permanently  abandon  tlie 
poad.  The  court  then  found  it  unnecessary  to  pass  upon 
the  question  as  to  just  what  arrangements  were  made  be- 
tween the  referee  and  said  Vrbsky,  as  the  above  finding  of 
the  conrt  as  to  the  said  strip  of  land  through  said  de- 
r  ribed  premises  being  an  easement  made  said  Vrbsky 
I'able  for  the  payment  of  |86  per  acre,  making  the  totnl 
-um  to  be  paid  |6,880,  upon  which  said  Vrbsky  had  pai<l 
?r>,355.40,  leaving  a  balance  unpaid  of  $524.60.  The  court 
then  adjudged  that  said  Vrbsky  pay  to  the  referee  the  siiid 
remainder  unpaid,  with  interest  at  7  per  cent.,  and  that 
the  referee  deliver  to  him  upon  such  payment  a  deed  for 
the  premises. 
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This  case  is  an  appeal  from  tliis  order  of  the  district 
court.    Tliere  is  no  notice  to  be  taken  of  the  original  parti- 
tion suit,  and  there  is  no  question  of  the  regularity  of  the 
proceedings  in  any  way.    There  is  only  the  question  as  to 
whether  the  purchaser  shall  pay  for  the  6.10  acres  of  land 
occupied  by  tlie  railroad  track.     It  is  said  in  appellant's 
brief  that  "it  must  be  conceded,  we  tl)ink,  that  if  said  deed 
is  merely  an  easement,  tlien  the  appellant  herein,  being 
charged,  as  the  court  has  found,  with  notice  thereof,  must 
fail  in  his  appeal."    Counsel  cite  numerous  cases  sliowing 
tbat  the  violation  by  the  grantee  of  a  condition  toucliing 
forfeiture  causes  the  land  to  revert  to  tlie  original  grantor 
or  liis  heirs.    The  court  will  look  at  the  entire  deed  for  the 
purpose  of  ascertaining  what  the  grantor  and  grantee  in- 
tended.   The  use  of  the  word  "forever"  in  connection  with 
the  provision  that,  if  the  railroad  company  did  not  con- 
struct its  line  tlirough  the  tract  and  should  abandon  its 
route,   then   the  same  shall  revert  to  and  become  rein- 
vested in  the  grantors  and  their  lieirs  and  assigns,  is  not 
inconsistent   witli    the    purchaser's   contention    that    the 
grantor  permanently  disposed  of  his  interest.    The  inten- 
tion of  the  grantor  and  grantee  would  seem  to  be  that  if 
the  road  is  not  built  the  title  shall  revert,  or  if  it  is 
abandoned  then  the  title  shall  revert.     The  conveyance 
is  apparently  for  the  purpose  only  of  enabling  the  road  to 
occupy  the  strip  for  right  of  way  alone,  and  that  can  give 
no  more  than  an  easement.    It  is  beyond  the  power  of  the 
purchaser  to  compel  tlie  court  to  try  title  to  the  land  pur- 
chased by  him  before  he  buys  and  pays  for  it.    The  pur- 
chaser can  only  take  such  title  as  the  referee  lias  to  give 
him,  and  only  so  much  land  ai<  the  referee  has  to  sell,  and 
when  the  referee  sold  the  tract  described  he  did  not  war- 
rant title  to  the  strip. "  It  was  the  duty  of  the  referee  to 
sell  that  strip  along  Avith  the  other  land  included  in  the 
government  subdivisions  which  he  was  selling.     A  sale 
made  by  a  referee  is  a  sale  by  the  court.    It  is  analogous 
to  a  sale  made  under  the  din^ction  of  the  court  in  a  case 
of  mortgage  foreclosure  under  order  of  sale,  or  a  sale  of 
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real  estate  under  an  execution.  The  action  of  the  referee 
or  of  the  sheriflf  or  other  administrative  oflBcer  of  the  court 
is  simply  a  sale  of  what  there  is  to  offer,  and  no  more  and 
no  less.  We  do  not  believe  tliat  the  purchaser  may  im- 
pose terms  or  conditions  of  any  kind  upon  the  referee  or 
the  sheriff  or  other  person  authorized  to  conduct  the  sale. 
If  so,  then  the  pui*chaser  can  substitute  the  condition  of 
his  bid  for  the  conditions  of  the  decree. 

In  the  case  of  the  Ifebraska  Loan  &  Trust  Co.  v.  Homer. 
40  Neb.  281,  it  was  held  (a)  that  a  judicial  sale  must  be 
made  in  accordance  with  the  decree  of  the  court,  and  its 
terms  cannot  be  changed  by  agreement  of  parties  or  coun- 
sel not  incorporated  into  the  record;  and  (6)  the  officer 
conducting  the  sale  is  not  required  to  ent(»rtain  any  bids 
coupled  with  conditions  not  in  conformity  with  the  terms 
of  the  decree.  In  that  case  tliere  was  a  pro]K)sed  pur- 
chaser bidding  more  than  the  purchaser  who  obtained  for 
itself  the  order  of  confirmation,  but  if  tlio  bid  was  higher 
it  was  "subject  to  all  prior  liens  except  f  1,5()8.70.''  In 
that  case  it  was  the  contention  of  the  agent  of  tlie  pur- 
chaser tliat  the  decree  in  tlie  case  was  rendered  in  pur- 
suance of  k  stipulation  which  was  entered  into  to  the 
effect  that  the  trust  company  creditor  would  be  satisfied 
with  the  collection  of  the  ?1 ,568.70.  It  was  the  contention 
of  the  debtor,  the  Nebraska  Land,  Stock  Growing  &  Invest- 
ment Company,  that  ujyon  the  payment  of  this  $1,508.70 
it  was  entitled  to  liave  the  decree  set  aside,  and  the  bids 
of  the  proposed  purchaser,  or  at  least  some  of  them,  were 
made  with  that  purpose  in  view.  The  affidavits  on  file  in 
that  case  are  said  by  the  opinion  to  show  that  the  condi- 
tion attached  to  the  bids  of  the  prospective  purcliaser  was 
for  the  purpose  of  enforcing  the  understanding  Imd  be- 
tween the  Nebraska  Land,  Stock  Growing  &  Investment 
Company  and  the  creditor,  the  Nebraska  Loan  &  Tiuist 
Company.  In  that  case  rommissioner  Irvine,  delivering 
the  opinion  of  this  court,  cited  Snx)pe  t;.  AnJert/,  5  Ind. 
213,  to  the  effect  that  the  bid  was  wholly  inadmissible^  and. 
also,  Moore  v.  Owsley,  37  Tex.  603,  where  it  was  held: 
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"We  understeiid  the  law  goyerning  sales  at  public  auction 
to  l)e,  where  the  sale  is  advertised  to  be  on  specific  and  re- 
stricted terms,  any  bid  made  at  that  sale  not  in  strict  con- 
formity with  the  terms  advertised  is  no  bid  at  all,  and  the 
crior  is  not  bound  to  notice  the  same." 

C(Minsel  for  aj^pellant  say  in  their  brief:  "The  court 
h(»ld  that  tlie  said  condition  in  said  deed  was  in  law  a  con- 
dition subse<iuent,  and  that  the  failure  on  the  part  of  tlie 
railroad  company  to  comply  therewith  oi)erated  as  a  for- 
feiture of  the  estate  conveyed."  Uamel  v,  Minneapolis, 
f^t.  P.  d  8.  S.  M.  R.  Co,,  97  Minn.  334;  Jetter  v.  Lyon,  70 
Neb.  429;  Lonisrille  d  N.  R.  Co,  v,  Covington,  65  Ky.  526. 
An  examination  of  tliese  authorities  seems  to  justify  the 
conclusicm  reached  by  counsel.  This  conclusion,  fully  ex- 
pressed, would  seem  to  be  that  whatever  title,  right  or 
interest  in  the  land  has  been  conveyed  to  the  railroad  com- 
pany reverts  to  the  original  grantor,  his  heirs  or  assigns, 
if  there  is  a  forfeiture  depending  upon  the  condition  of 
the  deed  being  broken,  and  the  same  is  broken. 

In  llamcl  v,  Minneapolis,  8t,  P,  d  8,  8,  M.  R,  Co,,  snpra, 
the  phiintiff  had  convH\yed  a  strip  of  land  for  right  of  way 
purposes  across  his  farm  and  two  strips  adjoining  thereto, 
one  on  the  north  and  one  on  the  south,  for  yard  and  sta- 
tion  purposes  to  tlie  Minueajwlis  &  Pacific  Railway  Com- 
pany, subject  to  all  the  rights  and  liabilities  to  which  the 
defendant  had  succeeded.  The  consideration  for  the  con- 
veyance was:  "  Mf  said  second  and  tliird  strips  sliall  not 
be  used  for  station  purjwses  for  the  period  of  one  year  at 
any  one  time,  the  same  and  said  first  strip  shall  revert  to 
and  revert  in  the  the  party  of  the  first  part.'  Held,  (a) 
that  the  condition  was  in  law  a  condition  subsi^queiit,  and 
that  a  failure  on  the  i)art  of  the  railroad  company  to  com- 
ply therewith  operated  as  a  forfeiture  of  the  estate  con- 
veyed; (h)  that  the  words  ^station  purp<Kses,'  as  used  in" 
the  contract,  were  intended  by  the  parties  to  mean  to 
refer  to  a  regularly  operated  railroad  staticm,  at  whidi 
business  might  be  ccmducted  with  the  railroad  company 
as  at  its  other  stations;  and  (c)  that,  as  defendant  has 
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failed  to  comply  with  the  conditions  by  maintaining  such 
a  station,  title  to  the  projyerty  in  question  reverted  to 
phxintiff." 

In  Jetter  v.  Lijon,  supra y  it  whb  held:  "A  condition  in  a 
deed  conveying  real  estate,  by  whicli  it  is  provided  'that  no 
malt,  spirituous  or  vinous  liquors  shall  be  kept  or  disposed 
of  on  the  premises  conveyed,  and  that  any  violation  of  this 
condition,  either  by  the  grantee  or  any  person  claiming 
rights  under  him  or  her,  shall  render,  the  conveyance  void, 
and  cause  the  premises  to  revert  to  the  grantors,  his  heirs 
and  assigns,^  is  a  valid  condition  subsequent  which,  until 
broken,  runs  with  the  land.  On  a  breach  of  such  condi- 
tion the  grantor,  if  lining,  or,  if  dead,  his  heirs,  may  claim 
a  reversion  of  the  estate  and  can  maintain  an  action  in 
ejectment  to  recover  it."  The  opinion  in  that  case  was 
delivered  by  Judge  Barnes  who  was  then  one  of  the  cooai- 
missioners.  It  is  said  on  page  433  of  the  opinion :  "The 
provisions  of  the  deeds  in  question  constituted  a  condition 
subsequent.  The  title  to  the  property  vested  in  the  several 
grantees,  and,  finally,  in  Jetter,  conditionally,  to  be 
divested  on  his  failure  to  comply  with  tlie  conditions  by 
which  it  was  provided  that  he  should  hold  it.  *  *  *  The 
(•ondition  was  a  valid  one,  and  in  all  of  the  adjudicated 
cases  has  been  held  to  be  a  condition  subsequent  which 
runs  with  the  land,  until  broken."  Numerous  authorities 
are  cited,  including,  among  others,  Smith  v.  Smith,  64 
Neb.  363.  It  is  further  said  in  the  opinion :  "The  provisions 
of  the  deed  seem  plain  to  us,  beyond  all  question.  There 
can  be  no  doubt  as  to  what  was  intended  by  the  parties 
thereto.  And,  while  its  language  clearly  shows  it  was 
intended  that  Ramey  should  be  bound  by  a  personal  cov- 
enant never  to  sell,  or  i)ermit  to  be  sold,  intoxicating 
liquors  on  the  premises,  yet,  it  still  more  clearly  shows 
it  was  further  intended  that  the  estate  in  the  premises 
sli()uld  be  conveyed  merely  upon  the  condition  that  neither 
Uamev,  nor  anv  one  holdins:  under  him,  sliould  ever  do 
iiny  act  proliibited  by  the  covenant.  ♦  ♦  ♦  We  hold 
that,  by  the  language  contained  in  tlie  deed  from  Lyon  to 
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Ramey,  a  valid  condition  subsequent  waB  created  ui)on 
the- continued  observance  of  which,  by  the  grantee  and 
those  claiming  under  him,  the  estate  conveyed  to  them  de- 
pended; and  that,  whenever  either  of  them  committed  a 
breach  of  the  conditions,  the  grantor,  if  living,  or,  if  dead, 
his  heirs  were  at  liberty  to  claim  the  estate  and  could 
maintain  a  suit  in  ejectment  to  recover  it." 

In  Louisville  d  N.  R.  Go.  v.  Govington^  supra,  the  Louis- 
ville and  Nashville  road  had  come  into  possession  of  the 
Portage  railroad  company  and  all  its  rights  of  way  by 
purchase.  It  took  up  part  of  the  track  and  ceased  to  use 
a  certain  other  part.  In  a  suit  brought  by  the  heirs  for  the 
entire  right  of  way  conveyed  by  E.  M.  Covington,  alleging 
that  the  right  of  way  had  been  abandoned  and  that  the 
Louisville  and  Nashville  road  had  no  right  to  purchase  or 
hold  any  part  of  it,  held  "that  the  law  imposed  the  addi- 
tional condition  upon  the  conveyance  that  the  right  of 
way  should  continue  to  be  used  for  the  purposes  contem- 
plated, and  that  a  reversion  would  result  from  abandon- 
ment or  nonuser ;  that,  as  to  that  part  of  the  right  of  way 
from  Adams  street  to  the  town  terminus,  the  abandon- 
ment was  complete,  and  plaintiffs  were  entitled  to  recover 
it,  but,  as  to  the  remainder  of  the  right  of  way,  which  has 
continued  to  be,  and  is  still,  used  for  a  railway,  as  con- 
templated in  the  conveyance,  there  is  no  forfeiture  or 
abandonment." 

"A  partition  sale  is  a  judicial  sale."  Kazebeer  v.  Nu7ie- 
maker,  82  Neb.  732. 

"All  sales  made  by  order  or  decree  under  the  direction 
of  the  court  and  requiring  confirmation  by  the  court  are 
judicial  sales."  Kazebeer  v.  Nunemaker^  82  Neb.  732. 
"The  purchaser  at  a  judicial  sale  upon  the  foreclosure  of 
a  mortgage  upon  confirmation  acquires  the  title  of  all  the 
parties  to  the  action,  and  nothing  more."  Kerr  v.  Me- 
Oreary,  84  Neb.  315.  It  is  not  the  land  itself  that  is  sold 
at  the  judicial  sale,  but  only  the  interests  of  the  parties 
to  the  suit.  Currier  r.  Teske,  84  Neb.  60.  At  the  fore- 
closure sale  the  bidder  was  Jolin  Campbell,  the  owner  of 
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the  mortgage  deed  and  the  plaintiff  in  that  action,  and 
the  sale  was  confirmed  "to  the  purchaser,  John  Campbell. 
•  •  •  The  sheriff's  deed  recites  that  Schmideke  was  the 
purchaser  at  the  sala  Under  these  circumstances,  after 
the  lapse  of  so  many  years,  and  considering  that  Campbell 
never  made  any  claim  that  the  deed  was  void,  and  through 
his  agent  accepted  and  retained  the  purchase  money  and 
caused  the  deed  to  be  executed  to  Schmideke,  it  will  be 
considered  that  he  became  by  equitable  assignment  the 
owner  of  Campbell's  interest  in  the  bid,  that  the  deed  was 
made  pursuant  to  such  assignment,  and  that  he  thereby 
became  vested  with  all  interests  that  Campbell  then  had. 
The  purchaser  at  a  foreclosure  sale  buys  all  the  interests 
of  all  the  parties  to  the  suit.  Code,  sec.  853;  Young  v. 
Brand,  15  Neb.  601 ;  Dodge  v.  Omaha  d  8.  W.  R,  Co.,  20 
Neb.  276;  Buchanan  v.  Origgs,  18  Neb.  121.  Tliat  which 
was  sold,  therefor(e,  was  the  life  estate  of  Eugene  Currier 
and  CampbelFs  unforeclosed  mortgage  on  the  plaintiff's 
equity  of  redemption.  At  the  sale  the  interest  of  the  de- 
fendant sold  for  |500,  while  the  amount  of  tlie  decree  \i^as 
1367.87.  The  proceeds  of  the  defendant's  interest,  there- 
fore, paid  the  mortgage  debt  and  extinguished  the  lien  on 
plaintiff's  equity  of  redemption.  So  that,  when  Campbell 
sold  to  Schmideke,  he  sold  the  life  estate  which  he  had 
foreclosed  upon  and  purchased,  and  that  alone.  ♦  ♦  ♦ 
The  defendants  assert  that  it  was  'the  land  itself  that  was 
sold,  and  not  the  life  estate,  but  this  cannot  be  true.  The 
interests  alone  of  the  parties  to  the  suit  were  sold.  To 
hold  otherwise  would  be  to  deprive  one  of  property  with- 
out due  process  of  law.  The  purchaser  at  a  foreclosure 
sale  must  advise  himself  of  the  title  he  buys,  and  when  the 
real  owner  of  the  fee  is  not  made  a  party  he  cannot  de- 
prive him  of  any  of  his  riglits  by  the  purchase."  "A  fore- 
closure sale  of  lands  and  tenements,  unless  the  decree 
otherwise  provides,  transfers  to  the  purchaser  every  right 
and  interest  in  the  property  of  all  the  parties  to  the  ac- 
tion." Arterburn  v.  Beard,  86  Neb.  733.  The  bid  only 
amounts  to  a  proposal  to  buy,  and  until  the  crier  of  the 


90  NEBRASKA  REPORTS.  [Vol.92 


George  t.  Pracheil. 


sale,  by  the  fall  of  the  hammer  or  other  recognized  act  of 
acceptance,  signifies  assent  to  the  proposal  there  is  no  con- 
tract, and  the  proposal  may  be  withdrawn.  Xebmska 
Loan  d  Trust  Co.  v.  Earner,  40  Neb.  281;  Fisher  v. 
Seltzer,  23  Pa.  St.  308;  Blossom  v.  Railroad  Co.,  3  Wall. 
(U.  S.)  196;  Payne  v.  Cave,  3  T.  R.  (Eng.)  148.  Before 
the  purchaser  paid  any  money  he  knew  what  the  facts  were. 
He  knew  that  the  railroad  occupied  the  strip.  He  there- 
fore bought  with  his  eyes  open.  It  was  his  business  to  see 
what  his  legal  rights  were  before  he  paid  ajuy  money  down 
on  the  purchase.  In  Fisher  v.  Seltzer,  supra,  it  was  said: 
"The  brief  interval  between  the  bid  and  its  acceptance  is 
the  reasonable  time  which  the  law  allows  for  inquiry,  con- 
sideration, correction  of  mistakes,  and  retraction.  This 
privilege  is  of  vital  imi)ortance  in  sheriff's  sales,  where  the 
rule  of  caveat  emptor  operates  with  all  its  vigor." 

Under  the  evidence  and  the  autliorities  cited,  we  con- 
clude, first,  that  the  whole  tract  of  laud  offered,  being  80 
acres  and  including  the  strip  of  land  across  it  occupied  by 
the  railroad  conipajiy  as  its  right  of  way,  was  included  in 
the  sale,  and  that  the  alleged  ownership  of  the  railroad 
company  and  its  occupation  of  the  right  of  way  constituted 
merely  an  easement,  likely  to  be  divested  if  the  railroad 
company  abandoned  its  road  or  changed  its  track  there- 
from; second,  that  the  purchaser  could  not  impose  terras 
upon  the  referee  or  make  a  bargain  with  him  which  was 
unauthorized  by  the  court;  that  the  court  authorized  the 
sale  of  the  80-acre  tract  as  a  whole,  including  the  right  of 
way  of  the  railroad  company,  and  that  the  pm*chaser  took 
such  rights  only  to  the  land  as  the  referee  had  and  could 
convey  to  him  under  the  order  of  the  court;  third,  that  the 
bidder  was  not  obliged  to  take  the  land  because  of  his  bid, 
and  that  the  bid  only  amounted  to  a  proposal  to  buy  which 
might  be  withdrawn  at  any  time  until  the  crier  signified 
his  absent  to  the  proposal,  but  as  he  did  not  withdraw  his 
bid,  and  the  same  having  been  accepted  without  any  inti- 
mation of  withdrawal,  appellant  is  liable  at  the  rate  ])er 
acre  (f86)  bid. by  him  for  the  entire  80-acre  tract  offered 
for  sale  by  the  referee,  including  the  right  of  way. 
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The  judgment  of  the  district  court  is  sustained  by  the 
eyidence  and  the  decisions  of  this  court,  and  it  is 

Affibmed. 

ROSBy  J. 

I  concur  in  affirmance. 

Sedgwick,  J. 

T  concur  in  the  result  affirming  the  judgment. 


Katb  M.  Holladay,  appellant,  v.  William  Hbney  Rich 

bt  al.,  appellees. 

Filed  Semtcmber  28,  1912.    No.  17,047. 

1.  Deeds:  Equitable  Title.  Where*  the  plaintiff  was  the  daughter  of 
the  decedent,  and  hecame  possessed  of  $300  by  devise,  and  gave 
the  same  to  her  father  toward  his  support,  and  also  turned  over 
to  him  her  earnings  during  many  years  as  a  teacher,  for  the 
same  purpose,  and  after  her  marriage  she  became,  by  a  con- 
reyance  from  her  husband,  the  owner  of  certain  village  lots, 
and  sold  the  same  for  $500,  and  her  father  collected  the  money 
and  retained  it  in  his  possession  by  her  consent,  except  $126,  and 
the  daughter  also  became  the  owner  of  320  acres  of  land  by  a 
gift  from  her  husband,  and  the  father  was  permitted  by  the 
daughter  to  collect  the  rents  from  the  same,  and  the  money  col- 
lected as  rent  and  that  reserved  from  the  sale  of  the  lots  was 
used  by  the  father,  with  the  daughter's  consent,  in  paying  ofP 
a  mortgage  upon  the  farm  occupied  by  the  father,  and  the  plain- 
tiff, with  her  husband's  assistance,  further  helped  the  father  by 
paying  taxes  on  the  said  farm,  and  also  continued  to  contribute 
to  her  father's  support,  and  prior  to  and  during  the  time  the 
said  money  was  being  so  furnished  and  so  used  the  father 
promised  to  convey  the  farm  to  the  daughter,  without  other 
consideration  than  that  he  had  received  from  the  daughter,  and 
made  Improvements  upon  the  farm,  saying  that  the  farm  was  for 
the  daughter  and  that  the  improvements  were  made  for  her,  and 
he  also  joined  her  name  with  his  as  lessor  of  the  farm  in  making 
yearly  leases  to  the  farm  tenant  who  cultivated  the  same  in 
crops,  and  the  father  also  conveyed  the  land   (his  wife  Joining 
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him)  to  the  daughter  by  an  absolute  deed  of  conyeyance,  and  the 
deed  was  delivered  to  her,  although  subsequently  returned  to  the 
father  for  correction,  and  was  then  not  returned  to  the  daughter, 
it  will  be  held,  in  a  suit  by  the  daughter  to  quiet  title  to  the 
premises  in  herself,  that  she  had,  at  the  time  that  the  deed  was 
so  returned  to  her  father  and  kept  by  him,  an  equitable  claim 
against  the  said  premises  and  an  inchoate  title  thereto  which 
might  be  enforced  against  the  father  and  his  grantees  with  notice 
of  the  daughter's  rights. 

2.  Mortgages:  Vaudity.    And  where,  upon  the  death  of  the  decedent's 
first  wife,  who  was  the  mother  oi  the  plaintiff,  and  who  Joined 
with  the  decedent  in  the  execution  and  deliyery  of  said  deed  to 
the  daughter,  and  who  had  Joined  with  the  father  ih  the  promise 
to  convey  to  the  daughter,  the  father  married  a  second  wife,  and 
the  father,  while  in  ill  health,  being  much  enfeebled  in  body  and 
mind  and  apparently  addicted  to  the  use  of  opiates  and  appar- 
ently having  only  a  short  time  to  live,  being  about  80  years  old, 
was  induced  by  the  second  wife,  who  was  to  be  in  part  bene- 
fited thereby,  and  one  M.  B.  K.,  who  was  a  traveling  preacher,  to 
execute  and  deliver  to  one  Rich  a  conveyance  absolute  to  said 
farm,  under  an  arrangement  whereby  said  Rich  was  to  make 
certain   notes   and   a   mortgage   upon   the   farm,   amounting  to 
$7,000,  being  the  full  purchase  price  thereof  as  agreed,  and  then 
the  notes  and  mortgage  were  to  be  delivered  to  a  college  in 
Wisconsin  which  was  being  conducted  under  the  auspices  of  a 
church  association  to  which  the  said  traveling  preacher  belonged, 
and  without  other  consideration  than  the  promise  in  writing  upon 
the  part  of  the  college  to  pay  to  the  father  during  his  life  the 
interest  as  it  fell  due  according  to  the  notes  given,  and  after  his 
death  to  the  widow  until  her  decease,  and  then  the  notes  and 
mortgage  were  to  be  the  exclusive  property  of  the  college,  and 
this  arrangement  was  consummated  and  the  deed  was  made  to 
Rich  by  the  father  and  his  wife,  the  plaintifTs  stepmother,  and 
the   notes   and   mortgage   were   duly   executed   by  Rich  to   the 
father,  and  were  then  delivered  by  the  father  to  M.  B.  K.,  the 
traveling  preacher,  and  then  were  turned  over  to  the  college  by 
the  preacher,  it  will  be  held,  first,  that  the  notes  and  mortgage 
were  obtained  by  undue  infiuence  of  the  wife  and  M.  B.  K.  upon 
the  father  of  the  plaintiff,  and  that  the  college  received  them 
without  paying  any  valid  consideration  therefor;  and  it  further 
appearing  that  the  wife  and  M.  B.  K.  knQW  of  the  daughter's 
Interest  in  the  premises,  held,  that  the  college  could  not  be,  and 
was  not,  an  innocent  holder  of  the  notes  and  mortgage,  and  that 
the  legal  title  to  the  premises  was  held  by  the  defendant  Rich 
in  trust  for  the  plaintiff,  and  that  the  notes  and  mortgage  held 
by  the  college  were  held  in  trust  for  the  plaintiff,  and  that  the 
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deed,  notes  and  mortgage  should  be  canceled  and  title  to  the 
premises  quieted  in  the  plaintiff. 

3.  Quieting  Title:  Etii)e?7ce.  An  examination  of  the  evidence  dis- 
closes that,  after  the  making  and  delivery  to  the  daughter  of 
the  deed  for  the  premises  above  set  forth,  the  father  sent  for  the 
deed,  representing  that  he  wished  to  correct  it,  and  when  the  deed 
was  returned  to  him  he  retained  It,  and  It  was  subsequently  ar- 
ranged between  the  father  and  the  daughter  that  the  daughter 
should  come  upon  the  premises  and  occupy  the  same  as  a  home 
for  herself  and  her  husband  and  children,  providing  for  the 
father  and  his  wife,  the  stepmother,  and  the  daughter  then  cauie 
from  Kansas  City,  where  she  resided,  to  her  father's  house,  and 
was  then  ready  to  occupy  the  premises  and  to  proceed  with  the 
agreement,  and  when  she  did  so  the  father  then  claimed  that  he 
had  rented  the  land  to  said  Rich  the  day  before,  and  seemed  un- 
willing Just  then  to  proceed  with  the  agreement;  that  the  evi- 
dence shows  an  attempted  evasion  of  the  terms  of  the  contract 
induced  by  the  undue  Influence  of  the  plaintiff's  stepmother  and 
others  who  were  seeking  to  procure  a  gift  of  the  property  or  its 
value  to  the  college  in  question. 

Appeal  from  the  district  court  for  Valley  county: 
James  N.  Paul,  Judge.    Reversed y  and  deci^ee  entered. 

E.  J.  Bahcock,  A.  Normcm  and  0.  A.  Abbott,  for  appel- 
lant. 

Clements  Bros.,  E.  J.  Clements,  R.  L.  Staple  and  Ray 
W.  Clark,  contra. 

Hameb,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Valley  county  dismissing  the  petition  of  the  plaintiff, 
who  brought  her  bill  in  equity  to  quiet  title  to  the  north- 
west quarter  of  section' 33,  in  township  18  north,  of  range 
13  west  of  the  6th  P.  M.,  in  Valley  county,  Nebraska,  alleg- 
ing that  she  was  the  daughter  of  Charles  Badger,  deceased, 
and  that  he  had  died  in  December,  1906,  and  that  at  the 
time  of  his  death  Mary  B.  S.  Badger  was  his  surviving 
widow,  and  that  Milton  College  of  Milton,  Wisconsin,  was 
a  corporation  organized  under  the  laws  of  the  state  of 


94  NEBRASKA  REPORTS.  [VOL.  92 


Holladay  v.  Rich. 


Wisconsin;  that  while  she  was  a  member  of  her  father's 
family  she  became  possessed  of  the  sum  of  f 300  by  devise, 
and  that  she  gave  this  money  to  her  father;  that  she  was  a 
teacher,  and  that  she  also  turned  over  her  earnings  as  a 
teacher  to  her  father,  and  that  after  her  marriage  she  and 
her  husband  both  contributed  to  the  support  and  mainte- 
nance of  the  father;  that  they  assisted  him  in  paying  his 
tiixes,  debts,  and  otherwise;  that  the  plaintiff  was  the 
owner  of  320  acres  of  land  in  Valley  county,  and  that  she 
l>ermitted  the  use  of  this  land  to  her  father  for  a  number 
of  years,  and  allowed  him  to  retain  all  the  receipts  there- 
from; that  she  also  owned  lots  3,  4,  5  and  6,  in  block  23, 
in  an  addition  to  the  village  of  North  Loup,  in  Valley 
county;  that  the  plaintiff  became  the  owner  of  this  prop- 
erty by  a  conveyance  made  to  her  by  her  husband;  that 
she  sold  the  lots  above  mentioned  for  the  sum  of  500,  and 
that  her  father  collected  the  money,  and  gave  her  the  sum 
of  |125  out  of  the  |500,  and  she  permitted  him  to  retain 
the  remainder;  that  the  remaining  sum  of  f375  retained 
by  her  father  was  used  in  the  payment  of  a  mortgage  upon 
the  said  northwest  quarter  of  section  33,  township  18 
north,  of  range  13  west  of  the  6th  P.  M.,  in  Valley  county, 
Nebraska,  being  the  land  in  controversy  in  this  action; 
that  title  to  said  land  last  above  described  was  by  said  de- 
cree of  the  district  court  for  Valley  county  quieted  in  the 
defendant  William  Henry  Rich,  subject  to  the  lien  of  the 
mortgage  hereinafter  described  and  held  by  the  defendant 
Milton  College,  and  wliich  decree  quieted  and  confirmed 
the  title  of  said  Milton  College  in  the  said  mortgage  and 
the  notes  which  it  secured,  being  the  notes  made  by  Wil 
liam  Henry  Rich  to  Charles  Badger,  and  by  said  Cliark^ 
Badger  transferred  to  the  said  defendant  Milton  College. 
The  father  was  a  doctor  on  the  frontier,  and  he  seems 
to  have  always  been  in  poor  financial  circumstances.  After 
the  plaintiff's  marriage,  she  and  her  husband  went  to 
Kansas  City  to  live,  but  they  made  frequent  trip®  to  Ne- 
braska, and  were  not  unmindful  of  the  father.  They  helped 
him  pay  his  debts,  and  they  helped  him  to  live,  and  seem 
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to  have  been  devoted  and  loyal.  There  seems  to  have  been 
an  unwritten  agreement  between  the  father  and  daughter 
by  which  he  was  to  have  the  use  of  the  320  acres  of  land 
that  belonged  to  the  daughter,  and  he  was  to  use  the  money 
realized  from  the  use  of  this  half  section  in  paying  oflf 
tlie  mortgage  on  the  land  In  controversy,  and  also  toward 
hiH  own  support.  About  the  year  1901  the  father  and  the 
iiiotlier  of  the  plaintiff  executed  a  conveyance  to  her,  but 
subsequently  tlie  father  desired  to  have  it  returned  to  him 
so  that  he  miglit  put  her  husband's  name  in  tlie  deed,  and 
she  sent  it  to  him,  but  he  kept  the  deed  and  did  not  after- 
wards deliver  it  to  her.  There  seems  to  have  been  no 
trouble  of  any  kind  until  after  the.  first  wife  of  the  de- 
ceased died.  She  was  the  mother  of  the  plaintiff,  and 
after  the  first  wife  died  the  deceased  married  the  defendant 
yiary  B.  R.  Badger  atK>ut  September,  1899.  After  the  mar- 
riage of  the  deceased  to  the  defendant  Mary  B.  S.  Badger, 
the  plaintiff  was  induced  to  trade  one  of  her  tracts  of  land 
to  the  said  Mary  B.  S.  Badger  for  another  tract  of  land 
of  less  value,  and  there  seems  to  have  been  an  understand- 
ing that  she  was  to  be  recompensed  for  the  difference  in 
value,  but  this  was  not  done.  About  April  13,  1905,  the 
deceased,  Charles  Badger,  and  the  defendant  ^lary  B.  S.  * 
Badger  executed,  acknowledged  and  delivered  a  deed  to 
the  defendant  William  Henry  Rich  for  the  said  northwest 
quarter  of  section  33,  and  Rich  executed  and  delivered  to 
the  said  Charles  Badger  a  mortgage  upon  the  said  land 
for  f7,000  securing  notes  of  various  size  to  that  amount, 
the  first  due  November  1,  1905,  and  the  last  due  April  1, 
1913,  all  notes  bearing  interest  at  the  rate  of  6  per  cent, 
per  annum.  Rich  paid  no  money  and  gave  no  consideration 
for  the  land  except  the  notes  and  mortgage.  The  convey- 
ance to  Rich  and  the  mortgage  made  by  Rich  to  the  de- 
ceased were  executed  and  delivered  in  pursuance  of  an 
agreement  for  a  gift  to  the  defendant  Milton  College. 
Milton  College  seems  to  be  an  educational  institution  at 
Milton,  Wisconsin,  and  is  run  under  the  auspices  of  the 
Seventh  Day  Adventists.     It  was  one  of  their  preachers 
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who  seems  to  have  been  active  iu  procuring  the  gift  to  be 
made.  He  was  temporarily  stationed  at  that  time  at  North 
Loup,  and  seems  to  have  been  a  traveling  evangelist.  The 
defendant  Mary  B.  S.  Badger  seems  also  to  have  been 
active  in  procuring  this  gift  to  be  made,  and  the  evidence 
would  seem  to  show  that  she  became  a  beneftcjary  at  or 
about  tlie  same  time  the  gift  was  made.  She  was  ten  y«ars 
younger  than  her  husband  at  the  time  the  conveyance  to 
Rich  was  made.  The  testimony  discloses  that  the  deceasi^ 
at  the  time  of  the  execution  of  the  deed  to  Rich  wa*s  quite 
feeble,  and  that  he  was  infirm  in  mind  and  body^  being 
unable  much  of  the  time  to  remember  and  recognize  his 
neighbors  whom  he  frequently  met.  He  seems  also  to 
have  been  in  the  habit  of  taking  a  white  powder,  which 
may  or  may  not  have  been  morpliine,  but  the  testimony 
seems  to  indicate  that  it  was.  He  was  greatly  addicted 
to  the  use  of  it.  He  died  within  about  18  months  after  the 
execution  and  delivery  of  the  deed  to  Rich.  It  was  ap- 
parent at  the  time  that  he  executed  the  deed  that  he  did 
not  have  long  to  live.  Of  course,  the  traveling  preaclier 
who  received  the  mortgage  and  notes  made  by  Rich  was 
aware  of  that  fact  when  he  received  them  and  sent  them 
to  Milton  College.  Milton  College  agreed  to  pay  interest 
on  the  notes  to  the  time  of  the  death  of  the  deceased,  and 
after  that  to  his  widow  until  her  decease.  Of  course,  if 
Rich  paid  the  interest  to  the  college,  then  the  college  would 
not  be  out  any  money.  It  was  a  gift  to  the  college.  In 
his  testimony  M.  B.  Kelly,  the  traveling  preacher,  testified: 
"I  had  something  to  do  with  it  between  the  college  and 
the  doctor."  He  says:  "He  asked  me  to  do  the  writing 
for  him,  which  I  agreed  to  do,  as  corresponding  worried 
him."  He  says  of  himself  that  lie  resided  at  Milton  for 
two  years.  "I  was  an  evangelist,  a  traveling  preacher  of 
the  gospel,  holding  revival  meetings."  He  testified  that 
his  headquarters  were  at  Milton,  but  that  he  was  not  there 
much.  The  reasonable  inference  is  that  he  was  out  travel- 
ing in  his  business  as  an  evangelist.  On  cross-examina- 
tion the  preacher  says  of  Badger's  condition:    "He  was 
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in  what  we  would  call  in  a  decrepitude  of  age."  He  says 
that  he  (Kelly)  wrote  to  the  president  of  Milton  College, 
but,  with  an  appearance  of  being  disinterested,  he  says: 
*7  am  not  sure  it  was  before  or  dfter  deed  was  Inade."  He 
also  says:  "I  don't  remember  whether  I^asked  the  presi- 
dent to  write  him.  Possibly  I  may  have  in  regard  to  thin 
buHness,  I  don't  remember  any  such  thing  in  the  corre- 
spondence, deed,  the  notes,  and  mortgage  made  at  the  same 
time.''  Again  he  says:  "This  correspondence  with  Sfil- 
ton  College  in  reference  to  acceptance  of  this  donation  and 
what  they  would  do  nearly  all  transpired  through  me.  I 
am  rather  of  the  opinion  the  doctor  wrote  some  letters 
himself.  I  am  not  sure.  He  told  me  he  contemplated  writ- 
ing, or  had  written,  or  something  to  that  effect.  The  agree 
ment  was  sent  to  me,  and  I  handed  it  to  the  doctor.  I 
think  I  forwarded  the  notes  and  mortgage  as  a  matter  of 
correspondence.  I  am  not  sure."  The  two  letters  of  the 
evangelist  to  the  president  of  the  college  read  like  songs 
of  triumph :  "I  have  the  pleasure  of  sending  you  in  this 
mail  the  mortgage  and  notes  for  $8,000  assigned  this 
day  to  Milton  College  by  Dr.  Chai'les  Badger  and  Mary 
B.  S.  Badger,  his  wife.  You  will  doubtless  be  agreeably 
surprised  to  find  it  ?8,000  instead  of  ?5,000.  But  the 
more  they  thought  it  over  the  more  they  felt  they  should 
give  their  means  to  Milton  College,  so  here  it  is.  *  *  * 
I  hope  the  contract  to  be  executed  and  returned  by  you 
will  be  attended  to  very  promptly  as  the  doctor  will  not 
rest  easily  until  the  last  thing  is  attended  to.  It  haa  been 
a  great  anxiety  upon  his  mind  of  late,  and  in  his  declining 
health  he  should,  be  freed  from  all  such  anxiety."  May 
22,  1905,  three  days  before  sending  the  letter  to  the  presi- 
dent from  which  the  foregoing  excerpts  are  made,  the 
preacher  wrote  him  a  letter  from  which  the  following  is 
taken:  "I  have  the  honor  to  tell  you  that,  after  reading 
your  letter  to  Dr.  and  Mrs.  Badger  and  talking  the  matter 
over  with  them,  they  readily  accepted  your  suggestion,  and 
expect  this  week  to  make  a  direct  transfer  of  five  of  tbc 
o]|»4hoiuiand  dollar  notes  to  Milton  College  with  the 
10 
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uDderstanding  that  the  trustees  are  to  execute  an  agree- 
ment to  pay  him  six  per  cent,  interest  on  the  same  till  his 
death,  and  afterwards  to  Mrs.  Badger  (should  she  survive 
him)  as  long  as  she  lives.  ♦  ♦  ♦  Had  your  first  letter 
reached  Dr.  Badger  a  few  days  sooner,  Milton  College 
would  have  received  the  entire  f8,000.  ♦  ♦  ♦  Hoping 
this  will  all  be  satisfactory  to  you  and  rejoicing  in  the 
privilege  of  hearing  even  a  small  part  in  this  worthy  trans- 
action, I  remain,  very  sincerely  yours,  M.  B.  Kelly." 

The  president  of  the  college  testified  that  he  had  seen 
the  doctor  at  North  Loup  in  1004,  and  that  he  first  learned 
of  the  doctor's  intentions  in  the  spring  of  11)05  through  a 
letter  written,  htj  his  pastor^  Rev.  M.  B.  Kelly,  He  also 
testified,  in  substance,  that  he  was  relying  upon  Kelly  to 
carry  the  negotiations  through.  "Q.  Well,  then  you  re- 
lied on  Mr.  Kelly  to  see  that  the  transaction  was  carried 
through?  A.  Certainly  in  that  sense  I  did.'^  The  defend- 
ant, Mary  B.  S.  Badger,  testified  that  she  was  married  to 
the  doctor  Julv  20,  1898,  and  lived  with  him  8  or  9  vears. 
She  had  been  at  Milton,  Wisconsin,  she  says,  "visiting  and 
doing  business;"  that  she  resided  with  the  doctor  the  rest 
of  the  time.  The  deed  made  by  Charles  Badger  and  Mary 
B.  S.  Badger  to  William  Heni-y  Rich  for  the  land  in  con- 
troversy is  dated  April  13,  1905.  It  is  an  ordinary  war- 
ranty deed.  It  is  acknowledged  before  R.  L.  Staple,  no- 
tary public.  The  mortgage  is  for  $7,000,  is  of  the  same 
date,  and  was  also  acknowledged  before  R.  L.  Staple, 
notary  public.  The  assignment  of  the  mortgage  and  notes 
by  Charles  Badger  to  Milton  College  bears  date  May  25, 
1905,  and  was  acknowledged  before  R.  L.  Staple,  notary 
public.  All  three  of  these  instruments  seem  to  have  been 
executed  in  the  presence  of  M.  B.  Kelly.  The  deed  and 
mortgage  were  executed  and.  wiftiessed  in  the  presence 
of,  and  witnessed  by,  M.  B.  Kelly  and  Kate  T.  Kelly,  while 
M.  B.  Kelly  and  R.  L.  Staple  witnessed  the  assignment. 

Mary  B.  S.  Badger  was  interested  in  getting  the  prop- 
erty or  its  value  into  Milton  College  for  the  reason,  first, 
that  slie  would  get  interest  on  the  value  of  the  property 
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from  the  college  after  the  doctor's  death.  If  the  property 
had  been  transferred  to  the  daughter,  Mrs.  Holladay,  then 
ifary  B.  S.  Badger  would  have  received  no  benefit  from 
it.  Tlie  mother  of  the  plaintiff,  who  was  the  first  wife  of 
Dr.  Badger,  died  in  June,  1897.  The  next  year  the  doctor 
married  the  defendant  Mary  B.  S.  Badger.  Milton  Col- 
lege claims  to  be  an  innocent  holder  of  tlie  mortgage,  but 
sets  up  a  contract  between  Charles  Badger  and  Mary  B. 
S.  Badger,  of  the  one  part,  and  the  plaintiff  and  her  hus- 
hand,  of  the  other  part,  by  which  the  plaintiff  and  her 
husband  agree  to  farm  and  manage  in  a  workmanlike  man 
nor  the  land  in  question,  and  to  pay  all  taxes  and  make  all 
improvements,  and  to  furnish  said  Badger  and  wife  "all 
they  may  need  for  their  home  and  support,  also  feed  for 
one  horse,  one  cow,  one  pig,  and  a  few  chickens  on  the 
above  described  farm."  The  instrument  also  provides  that 
'*at  the  death  of  the  said  Charles  Badger  and  wife,  Mary 
I>.  S.  Badger,  tlie  said  Kate  M.  Holladay  and  husband, 
William  J.  Holladay,  shall  come  into  full  and  immediate 
possrssion  of  said  property;  and  this  lease  put  on  record 
sliall  be  to  the  said  Holladays  a  full  and  complete  title 
to  said  proi)erty  free  and  clear  from  all  incumbrance  of 
every  form  and  kind."  This  instrument  is  dated  August 
8,  1902.  On  the  15th  of  June,  1903,  William  J.  Holladay 
and  Kate  M.  Holladay,  his  wife,  seem  to  have  exiRCuted  a 
<|uitclaim  deed  to  Charles  Badger  and  Mary  B.  S.  Badger 
by  which  they  released  the  land  from  the  foregoing  con- 
tract. Milton  College,  by  its  president  and  secretary,  ex- 
iHuted  an  instrument  by  which  it  undertook  to  pay  in- 
terest at  6  per  cent,  per  annum  on  the  $7,000  Kich  not(\s 
and  mortgage. 

An  examination  of  the  record  discloses  the  fact  tliat 
Milton  College  gave  nothing  for  the  $7,000  mortgage  and 
notes  except  a  guaranty  that  the  interest  would  be  paid. 
Of  course,  if  Rich  paid  the  interest,  the  college  would  be 
out  nothing.  The  college  received  the  notes  and  mortgage 
and  assignment  under  circumstances  whicli  were  such  as 
to  compel  it  to  take  notice  of  the  rights  of  the  plaintiff. 
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The  defendant  William  Henrj'  Rich  wa«  not.caljed,  as.  a 
witness,  but  he  knew  Dr,  Badger  and  the.  plaintiff,  and  he 
was  farming  the  land,  and  undoubtedly  knew  the.  circum- 
stances, and  he  so  testifies  in  his  deposition,  taken  in  sup- 
port of  the  plaintiff's  motion  for  a  new  trial :  "Have  lived 
in  vicinity  12  years.  Have  beei^  acquainted  with  Dr. 
Badger  since  I  lived  here — 10  or  12  years,  ♦  ♦  ♦  i 
rented  the  place  I  live  on  now  from  the  doctor  one  year 
before  I  bought  it  I  bought  it  April  5  next  year  after  I 
rentM  it.  Don't  remember  tlie  year.  Deed  was  delivered 
to  me  at  Dr.  Badger's  house.  I  delivered  to  the  doctor  a 
mortgage  same  day.  Mr.  Staple  was  presept  and  drew  ft 
up,  and  Dr.  Badger  and  his  wife,  preacher  Kelly  and  his 
wife,  all  there.  No  money  was  paid  by  me  at  that  time. 
The  deed  was  delivered  to  me,  an^  he  says,  Take  thaf  deed 
and  get  it  recorded  as  soon  as  you  .can.'  Don't  remember 
that  anything  was  said  at  that  time  about  a  former  deed  to 
Kate  M.  Holladay.  ^Well,  he  told  me  once  that  he  gave 
them  a  deed  and  it  wasn't  just  right  and  he  wrote  to  have 
it  sent  back.'  *  *  *  Q.  Did  you  see  anything  he  claimed 
was  the  deed?  A.  Well,  he  had  some  papers  there  that 
day,  I  could  not  tell  whether  it  was  a  deed  or  not.  ♦  ♦  ♦ 
Q.  Did  you  know  what  he  did  with  that  deed  that  day? 
A.  Well,  I  don't  remember  whether  it  was  the  deed,  or 
what,  but  he  had  a  handful  of  papers,  and  asked  Mr. 
Staple  if  he  would  need  those  any  more,  and  Mr.  Staple 
said,  *I  don't  think  so,'  and  he  put  them  in  the  stove.  T 
don't  think  he  showed  the  papers  to  Mr.  Staple  at  that 
time.  I  don't  know,  I  don't  think  Mr.  Staple  examined 
them.  I  didn't  hear  anv  remarks  at  that  time  about  Mrs. 
Holladay  having  failed  to  keep  her  engagements.  Q.  Did 
you  ever  hear  any  remark  of  that  kind?  A.  Well,  when 
they  moved  up  to  take  possession  of  that  land,  they  moved 
up  in  the  fall  before.  At  tliat  time  I  was  in  po^se,ssion  of 
that  farm.  Yes,  sir;  I  lived  on  it,  and  had  it  leased  for  that 
year,  and  a  verbal  contract  for  the  next  year,  but  no  lease.. 
Q.  And  a  verbal  agreement  for  the  renting  of  it  next  year, 
and  at  the  time  this  verbal  agreement  was  made,  wa^  that 
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the  time  he  spoke  about  the  deed?  A.  What  deed?  Q. 
The  deed  he  Sent  for?  A.  Oh,  no,  no;  he  always  spoke  of 
the  place  when  he  spoke  of  the  place  as  Kate's  pldce.  Q. 
How  often  did  he  speak  of  it  as  Kate'd  place?  A.  Oh,  when- 
ever he  wanted  to  make  a  change  or  fix  it  up.  Q,  He  then 
spoke  of  it  as  Kate's?  A.  Yes,  sir.  Q.  Do  you  remember 
whether  your  lease  was  signed  by  him  as  agent,  or  by  both 
their  names?  A.  It  was  always  signed  by  agent.  Q.  By  him 
as  agent?  A.  Yes,  sir.  *  *  *  A.  No,  sir;  I  never  saw 
this  deed  he  spoke  about.  I  don't  remember  that  he  told 
me  it  hadn't  been  recorded.  No;  I  don't  think  he  did. 
No;  not  to  me  he  didn't  say  it  was  no  good  because  it  had 
not  been  recorded.  I  couldn't  tell  how  long  before  the 
deed  was  made  to  me  tliat  he  spoke  about  the  deed  and 
having  gotten  it  to  have  changes  made.  I  have  no  idea. 
No;  he  never  told  me  what  changes  were  to  be  made  in  it 
or  why  he  had  it  sent  back.  Q.  Did  he  have  reference  to 
that  deed  when  he  took  those  papers  and  put  tliem  in  the 
stove?  A.  I  couldn't  sfiy,  but  he  made  tliat  rouiark  that 
he  didn't  think  he  would  have  any  more  uro  for  th(>s<» 
papers  and  put  them  in  the  stove.  *  *  *  Q.  And  it 
was  while  you  were  in  possession  of  it  tlie  second  year?  A. 
I  had  had  my  contract  fixed  up  before  tliat  occurred.  She 
came  up  here  and  wanted  him  to  put  me  off  so  she  couUl 
have  it,  and  he  said,  ^Why,  T  have  rented  it  for  another 
y<»ar  to  Mr.  Rich  and  T  couldn't  do  that,'  and  I  felt  like  T 
was  in  the  sonp  until  I  got  the  contract  renewed.  Q.  That 
was  the  verbal  contract?  A.  No;  we  was  to  mak(»  out  tlu» 
contract  later  on,  and  I  took  the  contract  down  and  liad 
it  renewed,  so  he  wouldn't  change  his  mind.  Q.  Was  she 
present  when  you  talked  witli  the  doctor  about  pitting 
possession  of  the  property?  A.  No;  I  was  down  tliere  one 
time,  and  I  had  a  piece  of  fall  wheat  in,  and  they  liad 
notified  me  before,  and  I  told  them  there  was  tlie  pastnri* 
and  I  would  like  to  keep  that.  Q.  You  mean  what  ciilti- 
vated  ground  there  was  he  wanted?  A.  Yes;  there  was 
50  acres  broke  out,  and  T  wanted  to  keep  the  pasture.  No, 
air;  I  never  saw  this  deed  he  said  he  had.     No,  sir;  1 


1 
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woiildirt  know.  I  couldn't  tell  whether  the  paper  he  burned 
was  a  deed  or  mortgage.  He  had  the  lease  and  I  had  a 
ropy.  Xo ;  I  couldn't  say  it  was  the  lease  he  burned.  Mr. 
r^tai>le  said  lie  didn't  think  there  was  any  use  keeping  them 
any  more,  and  then  he  said  to  me,  'Be  sure  and  have  yours 
recorded  right  away.'  No,  sir;  nothing  wild  about  a  deed 
not  being  good  unless  it  was  recorded  that  I  remember." 

From  the  foregoing  it  would  seem  that,  when  Mrs.  Hol- 
laday  went  up  to  North  Loup  to  live  on  the  land,  she  was 
ready  to  take  possession,  and  her  father  was  keeping  her 
out  of  the  possession,  and  this  man  Rich  was  helping  him 
to  do  it.  That  the  doctor  intended  the  land  for  his  daugh- 
ter, the  plaintiff,  is  shown  by  the  testimony  of  many  per- 
sons. Seventeen  witnesses  in  varying  pliraseology  testify 
that  they  heard  the  doctor  say  that  the  farm  w^as  for  his 
daughter,  Kate.  He  would  say  that  whatever  was  done 
on  the  farm  was  done  for  Kate.  He  seems  to  have  de- 
lighted to  tell  his  neighbors  about  the  farm  that  he  in- 
tended it  for  his  daughter. 

Clement  3[eyers  and  his  brothers  had  rented  the  farm  in 
controversy  from  1896  to  1902.  The  leases  were  signed 
Kate  Ilolladay  by  himself.  "Q.  Had  you  any  talk  with 
him  about  this  farm  in  connection  with  his  daughter,  Kate? 
A.  He  always  said  it  was  her  farm.  ♦  ♦  ♦  When  we 
were  making  the  last  contract,  he  reserved  the  stalks,  said 
his  daughter  and  Sir.  Holladay  were  coming  up,  and  he 
even  resei*ved  the  straw.  AAMien  they  enlarged  the  cellar, 
he  siiid  they  were  making  that  improvement  so  that,  when 
they  c*ame  up,  they  could  have  a  decent  house  (the  Holla- 
days).  When  we  put  on  a  windmill,  Mr.  Holladay  was 
there  at  the  time.  He  asked  Mr.  Holladay  where  he 
wanted  the  windmill.  *  *  *  Q.  And  when  was  it  you 
heard  the  doctor  say  the  Holladays  w^ere  coming  up  to 
occujjy  the  premises?  A.  I  heard  him  say  that  a  thousand 
times  probably.  Well,  every  time  w^e  had  any  conversjition 
with  him,  he  would  say  they  was  coming  up,  or  that  this 
is  their  house.  Occurred  all  the  years  we  occupied  it."  He 
says  of  the  leases  which  he  made  with  the  doctor  for  th  • 
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land  that  they  made  a  new  lease  every  year.  "I  think 
Kate  M.  Holladay  and  Dr.  Badger's  names  signed  to  all 
of  them." 

Harry  Meyers :  "Yes ;  he  always  mentioned  Kate  Holla- 
day  in  connection  with  the  place.  There  was  no  one  like 
her.  We  were  on  good  terms  most  of  the  time.  Yes;  at 
the  last.  I  took  him  some  meat  while  he  was  sick  abed. 
Well,  he  would  lots  of  times  mention  that  he  was  going  to 
fix  this  for  Kate ;  that  they  were  coming  pretty  soon,  and 
this  and  that,  and  everything  that  was  done  was  for  Kate. 
Well,  I  helped  put  down  a  foundation  around  the  cellar, 
and  it  was  fixed  for  the  Holladays,  and  about  fixing  the 
windmill." 

Lynn  Holladay :  His  grandfather  gave  him  the  deed  for 
the  farm  to  take  to  his  mother.  At  that  time  the  doctor 
said :  "This  deed  to  my  farm  I  want  you  to  take  to  Katie 
so  that  when  I  am  dead  she  will  have  it." 

The  witnesses  for  the  defense  do  not  deny  the  state- 
ments made  by  the  witnesses  for  the  plaintiff  concerning 
the  fact  that  the  farm  was  Kate's  farm,  or  was  to  be  Kate's 
farm.  They  do  not  deny  that  the  specific  things  were  said 
to  which  the  witnesses  testify. 

It  is  urged  by  tlie  api)ellees  that  the  husband  of  the 
plaintiff  was  disqualified  to  testify  under  section  329  of 
the  code  because  he  had  a  direct  legal  interest  in  the  re- 
sult. It  is  urged  that  the  plaintiff's  liusband  would  be 
liable  for  the  costs  because  he  was  once  a  party  plaintiff 
in  the  action.  It  is  hardly  necessary  to  discuss  this  ques- 
tion, as  the  testimony  of  the  other  witnesses  abundantly 
establishes  the  plaintiff's  case. 

William  J.  Holladay,  in  1904,  while  his  wife,  the  plain- 
tiff, was  up  at  North  Loup  visiting  Dr.  Badger,  turned 
the  320-acre  farm  over  to  Everingini,  the  agent  of  his  wife 
and  himself.  And  the  arrangement  was  made  that  the 
Holladays  were  to  take  charge  of  the  quarter  section  in 
controversy  that  fall.  The  doctor  had  himself  said  that  he 
was  unable  to  attend  to  the  farm  any  longer.  Then  Mrs. 
Kate  Holladay,  the  plaintiff,  went  from  Kansas  City  to 
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North  Loup  in  August,  1904,  to  take  possession  of  the 
farm  in  controversy,  and  when  she  got  there  she  found  out 
from  her  father  that  he  had  rented  the  land  to  the  defend- 
ant Rich  the  day  before  she  arrived.  It  seems  that  he  did 
not  then  want  her  to  have  tlie  land.  Her  daughter  was 
with  her,  and  they  were  ready  to  go  on  with  the  arrange- 
ment to  take  care  of  the  old  folks,  but,  as  the  land  was 
Irented  to  Rich  and  they  could  not  get  possession  of  it,  they 
went  back  to  Kansas  City. 

Dr.  Badger's  Condition. 

Oscar  Babcock  saw  him  every  day.  He  had  a  farm  back 
•of  the  doctor's  house  8  or  10  rods.  He  worked  every  day. 
He  testified  that  the  doctor  said  he  could  not  keep  up  with- 
chit  medicine;  that  the  doctor  said  to  him,  "  *I  can't  leave 
it  alone,  I  can't  live  without  it'  Said  he  used  the  purest 
'article  he  could  get,  didn't  buy  it  there  in  town.  He  Baid 
he  could  get  a  better  article  by  sending  away  for  it,  and  he 
Bfiid,  ^1  sent  away  a  while  ago,'  to  Chicago,  I  think,  can't 
temember  places,  but  he  said  he  bought  f4  worth  at  one 
time,  and  he  regretted  that  he  had  to  use  it  Said,  *I  can't 
kfeep  up  without  it' " 

H.  A.  Watts  testified  that  he  met  him  in  1905,  after 
•beihg  kway,  and  noticed  that  he  had  failed  physically  and 
mentally.  "He  was  very  childish  when  I  was  working  for 
him.  One  day  he  would  tell  me  how  to  do  a  thing,  and  in 
an  hour  say  it  woiild  be  some  other  way,  and  when  he  got 
through  started  right  back  and  had  to  ask  how  to  write 
my  name.  I  would  meet  him  on  the  street,  and  talk  to 
him,  and  he  would  say,  *I  don't  know  you,'  and  I  would 
tell  him,  and  he  would  say,  ^By  jolly,  I  didn't  know  you.'  " 

E.  S.  Sears  testified:  "When  I  first  became  acquainted 
with  him,  he  was  a  remarkably  bright  and  vigorous  man, 
and  the  last  few  years  he  got  very  bad  physically,  and  his 
mind  got  weak,  of  course.  *  *  *  In  spite  of  the  fact 
that  we  had  beeu  intimately  acquainted  for  the  past  years, 
if  I  would  meet  him  on  the  street  and  speak  to  him,  he 
would  say,  'I  can't  call  your  name,'  and  I  would  tell  him 
who  it  was,  and  he  wouldn't  seem  to  be  able  to  place  me, 
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tmd  the  last  year  I  didn't  speak  to  him  at  all.    *    *    * 
Toward  the  last  the  increase  became  very  marked." 

W.  A.  Prentice  testified :  "I  passed  the  doctor  and  Mrs. 
Badger  in  the  teetibnle,  and,  as  usnal,  reached  ont  my 
hand.  He  barely  tdnched  it,  iooked  up,  saw  who  it  was, 
and  immediately  jerked  his  hand  kway  and  Went  away. 
Nothing  like  that  ever  occurred  bef6re,  not  to  my  knowl- 
edge. Well,  in  connection  with  the  same  incident,  just  a 
few  days  after  I  mot  him  on  the  street,  and  he  failed  to 
recognize  ine.  I  spoke.  He  made  no  reply.  I  stepped 
right  in  ffont  of  him,  and  said,  ^Doctor,  what  is  the  mat- 
ter, have  I*ever  injured  yon  in  any  way,  shape,  or  manner? 
If  I  have,  I  don't  know  it.'  He  said,  *Only  by  infen^nce, 
Mr.  Prentice,  only  by  inference.'  I  said,  ^Doctor,  if  I  haTe 
*ver  hdd  a  straw  in  your  Way,  I  don't  know  it.'  He 
ireached  out  his  hand,  and  said,  ^If  that  is  the  way,  overy- 
thjng  is  jtst  like  it  was.'  I  noticed  he  was  just  breaking 
down  physically  and  mentally.  I  am  not  a  medical  man. 
I  have  never  seen  him,  to  my  knowledge,  take  any  medicine 
in  all  the  years  I  have  known  him,  except  I  have  seen  him 
occasionally  take  a  powder  frbm  his  pocket  and  take  it." 
This  witness  testified  that  the  doctor  wanted  to  trade  him 
9  farm  worth  f 2,000  for  a  little  residence  in  the  village 
worth,  perhaps,  f  450.  He  si^^eins  to  have  wanted  to  trade 
even.  He  says  that  he  would  have  traded  with  the  doctor 
only  he  didn't  consider  that  he  was  competent  to  do  busi- 
ness. "From  my  knowledge  and  observation  of  i)ersons 
addicted  to  opium,  it  has  always  b(*en  my  opinion  that  the 
doctor  was  addicted  to  opiates,  and  it  has  increased. 
From  my  observation  and  experience  he  was  not  capable 
of  transacting  business  in  1905." 

G.  L.  Larken  Was  a  plasterer  and  brick  mason.  "The 
doctor  callfed  me  to  t«*ar  down  his  chimney.  He  thought  a 
brick  had  fallen  in,  and  wanted  me  to  tear  down  Oie 
chimney  and  get  it  out.  I  went  out  and  looked  at  it.  No 
brick  had  fallen  from  the  top.  Got  down  and  looked  in- 
side, and  didn't  see  anything,  and  didn't  fix  it.  Well,  sir, 
the^teason  Why  I  didn't  fix  it  was  because  I  didn't  think  it 
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needed  it,  and  one  time  when  I  was  there  he  called  me  in, 
and  his  wife  showed  me  the  door,  or  he  went  in  another 
room,  and  she  said,  'I  don't  think  it  needs  it,  I  wonldn't 
pay  any  more  attention  to  iV  *  *  *  I  thought  there 
was  nothing  the  matter  with  it,  and  thought  he  was  kind 
of  childish  about  it." 

E.  J.  Babcock :  He  knew  that  Dr.  Badger  was  over  80 
when  he  died.  He  visited  the  doctor.  He  told  Babcock 
that  he  had  given  his  library  to  a  Dr.  Wilson  of  North 
Loup,  also  tliat  he  wanted  to  give  away  his  household 
goods  and  furniture  becaiise  he  would  not  need  them  much 
longer.  He  found  him  "growing  old  and  getting  exceed- 
ingly infirm,  and  about  the  time  the  first  wife  died  he 
didn't  know  me.  When  I  would  tell  him  who  I  was,  he 
would  say,  *Ah,  yes.'  It  kept  getting  a  little  more  and  a 
little  more  marked.  I  would  see  him  generally  when  he 
was  around  doing  chores.  Sometimes  he  would  seem  more 
dazed  than  others.  He  would  start  to  town  so  we  all 
noticed  it.  There  was  a  telephone  pole  there  or  a  tree, 
and  he  would  commence  running  as  though  he  would  fall 
and  would  catch  hold  of  that.  One  time  I  started  to 
catch  him  and  help  him,  and  a  good  many  times  he  would 
not  know  me,  and  those  times  kept  growing." 

The  witnesses  for  the  defense  concerning  the  condition 
of  Dr.  Badger  do  not  deny  that  he  was  weak  and  feeble. 
They  only  failed  to  see  evidence  of  the  fact  that  he  used 
opiates.  He  gave  the  evangelist  preacher  Kelly  his  horse 
and  buggy.  He  afterwards  took  from  Kelly  a  paper  which 
was  so  intangible  that  Kelly  does  not  remember  whether 
it  was  a  promise  to  pay  money,  and,  if  so,  how  much.  He 
says  of  it :  "This  was  a  transaction  I  did  not  consider  of 
great  importance.  It  did  not  weigh  heavy  on  my  mind." 
In  a  letter  dated  March  3,  1904,  Mrs.  Mary  B.  S.  Badger 
describes  the  doctor  at  that  time  as.  being  very  nervous, 
and  very  much  worn  out,  and  not  fit  to  do  any  business, 
and  so  forgetful  as  to  be  unable  to  remember  "while  he  is 
turning  around."  In  that  letter  she  says  that  he  "cannot 
hold  out  many  years  longer."    In  another  letter  she  de- 
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scribes  the  doctor  as  "not  fit  to  do  business  of  any  kind/' 
and  also  says:  "I  can  see  his  memory  ftiil  every  day. 
*  •  #  There  is  no  question  but  what  his  brain  is  bad, 
and  heart  also/* 

One  of  the  witnesses  for  the  defense  in  this  case  is  Mr. 
Theodore  L.  Gardiner,  whose  deposition  was  taken.  He 
is  shown  to  have  resided  at  North  Loup  from  September, 
1906,  to  August,  1907.  He  had  been  the  pastor  of  the 
Seventh  Day  Baptist  Church  of  Nortli  Loup.  He  was  at 
one  time  jffesident  of  Salem  College.  At  the  time  he  tes- 
tified he  was  the  editor  of  Sabbath  Record.  He  testified  to 
going  to  Ord,  the  county  seat  of  Valley  county,  to  get  a 
deed  which  had  been  made  to  him  in  trust  for  Mary  B.  S. 
Badger,  one  of  the  defendants  in  this  case.  He  describes 
the  deed  as  a  conveyance  of  the  house  the  doctor  lived  in. 
and  one-half  the  lot.  He  says :  "The  deed  I  referred  to  was 
made  to  me  in  trust  for  his  wife's,  use  while  she  lived,  and 
at  her  death  to  sell  it  arid  i>ay  Milton  College  |1,000  out 
of  the  proceeds  thereof."  He  testified :  "The  paper  I  went 
to  the  county  seat  for  was  the  deed  to  me."  He  says  of 
the  deed  it  was  a  regular  deed.  The  abstract  of  the  evi- 
dence does  not  go  fully  into  the  details  of  this  deed  and  the 
f  1,000,  but  there  is  a  reference  in  the  testimony  of  Albert 
Whitford,  who  describes  himself  as  treasurer  of  Milton 
College  at  Milton,  Wisconsin.     He  says  in  his  evidence: 

"I  knew  of  the  transaction  between  Dr.  Badger  and  Mil- 
ton College.  The  notes  and  mortgage  assigned  to  the  Mil- 
ton College  came  to  my  hands.  I  liave  had  them  since.  I 
have  made  payments  to  Dr.  Badger  as  follows : 


"Jan.  17,  '06 |240 

"Apr.    2,  '06 ?240 

Apr.  22,  '06 f240 


u 


"|210  on  account  of  his 
mortgage,  and  $30  on  ac* 
count  of  liis  wife,  her  mort- 
gage for  $1,000. 

"(Receipts  are  shown  on  Bill  Ex.,  page  348.) 

''Since  Badger's  death  I  have  paid  Mary   Badger  as 
follows: 

"Apr.  5,  '07—^240;  Oct.  17,  '07— $240;  Apr.  17,  '08— 
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|240 ;  Oct.  14,  '08— $240.  I  have  received  from  Mr.  Rich 
11,030.86  in  all  (f430.86  int.;  |t600  principal)." 

These  entries  point  to  an  additional  interest  which  the 
defendant  Mary  B.  S.  Badger  had  in  the  transaction.  She 
acted  with  Milton  College  in  procuring  mortgaigt^s  and 
notes  to  be  made.  After  the  husband  died  she  would  get 
the  interest  payments  from  the  college,  and,  in  addition, 
there  was  another  f  1,000  that  was  a  lien  upon  the  house 
and  lot  ui)on  which  they  lived.  She  got  an  additional 
benefit  out  of  that.  Jt  was  probably  not  very  difficult  for 
the  traveling  evangelist  and  this  second  wife  to  control  the 
old  doctor  in  his  siclcness  and  his  feebleness. 

In  a  recent  case  of  In  re  Estate  of  Paisley ^  91  Neb.  139, 
this  court  was  called  upon  to  determine  the  condition  of 
the  testator  at  the  time  he  executed  a  will  in  favor  of  the 
prop(m(»nt.  The  reasons  in  that  case  for  setting  a*side  the 
will  and  guarding  the  interests  of  the  relatives  of  the  tes- 
tator are  very  like  the  reasons  which  exist  in  this  case  as 
to  wliether  the  deed  to  William  Henry  Rich  and  the  'mort- 
gage made  by  him  should  stand.  The  judgment  of  the 
lower  court  in  the  Paisley  case  was  reversed  l>ecaus€l  of  the 
feebleness  of  the  testator  at  the  time  the  will  was  nmde, 
and  because  of  the  undue  influence  of  the  proponent  and 
her  sister  and  brother-in-law.  In  the  instant  case.  Dr. 
Badger  seems  to  have  been  naturally  frail  and  delicate 
physically,  and  his  powers  of  mind  seem  to  have  lx»en 
i-educed  by  long  continued  illness  and  old  age,  for  he  was 
beyond  80,  and  he  was  without  means  to  resist  the  im- 
portunities and  influence  of  his  younger  and  stronger 
wife,  and  the  rather  adroit  Mr.  Kelly,  who  was  seemingly 
anxious  to  commend  himself  to  the  college  corporation  for 
his  efficient  services  in  procuring  financial  aid.  Our  view 
concerning  the  condition  of  the  gi'antor  at  the  time  of 
making  the  dei^d  Jind  mortgage  and  the  exercise  of  an  un- 
due influence  in  making  the  deed  and  consummating  the 
thing  doe»s  seem  to  be  sustained  by  the  following  cases: 
Tn  re  Estate  of  Frederick,  83  Neb.  318,  321;  Orchanlsonv. 
Cofield,  171  111.  14,  40  L.  R.  A.  256,  63  Am.  St.  Rep.  211; 
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Purdy  V.  TTatl,  ISi  111.  298;  Hampson  v.  Guy,  64  L.  T. 
Rep.  n.  8.  (Eng.)  778;  Hegney  v.  Head,  126  Mo.  619,  29  S. 
W.»587;  Bennett  t\  Bennett,  65  Neb.  432,  *41.  The  case 
last  cited  is  instructive  and  fully  sets  forth  the  views  of 
this  court.  Among  other  things  held  are  the  following: 
"Although  mental  weakness  may  faJl  short  of  entire  in- 
competency to  transact  business,  if  it  is  taien  advantage 
of  to  procure  a  conveyance  by  inequitable  means  the  con- 
veyance may  be  set  aside."  Also :  "A  court  of  equity  will 
scrutinize  jealously  a  transaction  as  to  which  there  is 
l^und  foi;  holding  that  influence  has  been  acquired  over 
a  person  of  weak  niind  and  has  been  abused."  In  support 
of  the  first  point  the  court  cited  Loder  v.  Loder,  34  Neb. 
824 ;  Kleeman  v.  Peltzer,  17  Neb.  381 ;  2  Pomeroy,  Equity 
Jurisprudence  (3d  ed.)  sec.  947. 

An  examination  of  the  evidence  shows  that  the  deceased. 
Charles  Badger,  at  the  time  of  the  execution  and  delivery 
of  the  deed  to  the  defendant  William  Henry  Rich,  was 
feeble  and  infirm  in  body  and  mind,  and  also  at  the 
time  he  delivered  the  said  notes  and  mortgage  to  the  de- 
fendant Milton  College,  through  M.  B.  Kelly,  that  he  was 
\induly  influenced  and  overpersuaded  by  the  said  M.  B. 
Kelly  and  his  wife,  Mary  B.  S.  Badger,  and  that  the  said 
conveyance  to  the  defendant  William  Henry  Rich  and  the 
said  notes  and  mortgage  delivered  to  the  said  defendant 
Milton  College  were  so  executed  and  delivered  without 
consideration. 

The  judgment  of  the  district  court  is  reversed,  and  the 
conveyance  of  the  land  by  deed  to  William  Henry  Rich  is 
set  aside  and  canceled,  as  also  the  notes  and  the  mortgage 
executed  by  said  Rich  and  delivered  to  the  said  Milton 
College,  and  title  to  the  land  in  controversy,  to  wit,  the 
iior,thwest  quarter  of  section  33,  in  townsliip  18  north,  of 
range  13  west  of  the  6tli  P.  M.,  in  Valley  county,  Ne- 
braska,  is  forever  quieted  in  the  appellant,  Kate  M.  Holla- 
day. 

Reversed. 
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Sedgwick,  J. 

I  concur  only  in  the  result  reversing  the  Jndgment  of  the 
district  court. 

Rose,  J.,  dissents. 


George  Thbasher  v.  State  of  Nebraska. 

Filed  Octobbb  18,  1912.     No.  17,603^ 

1.  Bape:  Evidence.  The  unquestioned  proof  that  a  female  child  of 
the  age  of  17  years  was  pregnant  and  dies  from  the  effects  of  an 
abortion  Is  sufficient  evidence  of  the  fact  that  some  one  had  had 
sexual  intercourse  with  her  at  the  time  of  age  which  is  pro- 
hibited by  statute. 


2. :  .    The  evidence  by  which  it  was  sought  to  prove  the 

guilt  of  the  defendant  of  the  crime  of  statutory  rape  was  largely 
circumstantial,  although  not  wholly  so.  The  facts  testified  to 
are  examined  and  found  to  bo  sufficient  to  be  submitted  to  the 
trial  jury. 

3. :  :    Privileged  Communioationb.    In  a  trial  of  a  charge 

of  statutory  rape»  where  the  female  child  died  from  the  effects 
of  an  abortion  criminally  produced,  evidence  by  the  physicians 
who  attended  her  in  her  last  illness,  and  who  were  present  at 
the  time  of  the  miscarriage,  as  to  what  they  discovered  upon  an 
examination  of  the  patient  during  such  attendance  is  not  pro- 
hibited by  the  law  of  this  state. 

4.  Instructions,  both  given  and  refused,  are  examined,  though  not 
set  out  in  the  opinion,  and  no  reversible  error  is  found  In  them. 

6.  Crinxinal  Law:  New  Tbiai<:  DiscREnoir  of  Coubt.  Where  mis- 
conduct on  the  part  of  a  bailiff  in  charge  of  a  trial  jury  during 
their  deliberations  is  alleged  in  a  motion  for  a  new  trial,  and  the 
issue  is  submitted  upon  conflicting  affidavits,  the  decision  of  the 
district  court  thereon  will  not  be  reversed  unless  found  to  be 
clearly  wong. 

Error  to  the  district  court  for  Scott's  Bluflf  county: 
Ralph  W.  Hobart,  Judge.    Affirmed. 
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M.  8.  Mdninch  and  L.  L.  Raymond,  for  plaintifF  in 
error. 

Orant  G.  Martin,  Attorney  General,  and  Fro/nk  E. 
Edgerton,  contra. 

Ri>:ese,  O.  J. 

An  information  was  filed  in  the  district  court  for  Scott's 
Blnflf  county,  accusing  plaintifl^  in  error,  George  Thrasher, 
who  will  be  referred  to  as  the  defendant,  of  the  crime  of 
statutory  rape  committ^  upon  one  Edith  Perry  on  the 
15th  day  of  April,  1911,  in  said  county;  the  said  Edith 
Perry  being  at  said  time  but  16  years  of  age  and  not 
previously  unchaste.  A  plea  of  not  guilty  was  duly  entered 
and  a  jury  trial  had  which  resulted  in  a  verdict  of  guilty. 
A  motion  for  a  new  trial  was  filed  and  overruled,  when 
defendant  was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  term  of  eight  years.  He  alleges  error,  and 
brings  the  case  to  this  court  for  review. 

The  evidence  shows  that  on  or  about  the  25th  day  of 
August,  1911,  the  said  Edith  Perry  died  from  the  effects 
of  an  abortion,  criminally  produced,  and  that  at  the  time 
of  her  decease  she  was  17  years  of  age.  These  facts  being 
undisputed,  it  is  settled  beyond  controversy  that  some  one 
had  illicit  relations  with  her  at  an  unlawful  age  at  or 
about  the  time  alleged.  The  fact  that  defendant  was  over 
18  years  of  age  at  the  time  of  the  alleged  intercourse  was 
also  established.  So  far  as  the  evidence  is  concerned,  the 
ease  is  narrowed  down  to  the  one  question  of  the  identity 
of  defendant  as  the  guilty  person. 

Upon  the  trial  he  became  a  witness  in  his  own  behalf, 
and  testified  that  he  had  never  at  any  time  had  sexual  re- 
lations with  the  decedent.  She  being  dead,  of  course  her 
testimony  could  not  be  had.  The  evidence  on  the  part  of 
the  state  was  therefore  largely  cireunistautial.  There 
were  many  phases  of  the  case  in  which  the  evidence  was 
conflicting.    These  conflicts  were,  in  almost  all  instances, 
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betw^n  the  testimony  of  tbe  state's  witnesses  and  that  of 
defendant,  consisting  in  the  main  of  his  denial  of  their 
statements  as  to  his  conversations  and  conduct  .  The 
foijner  personal  chastity  of  the  decedent  was  not;  directly 
attacked,  and  the  evidence  in  its  snpx>ort  was  sufficient  for 
its  submission  to  the  jury.  The  evidence  tended  to  prove 
that  for  perhaps  a  year  or  more  defendant  and  Miss,  Perry 
were  often  together,  he  waiting  upon  her  as  a  close  asso- 
ciate, if  not  a  suitor ;  that  he  frequently  visited  her  at  her 
home,  on  one  or  two  occasions  remaining  with  her  in  the 
parlor  or  sitting  room  all  night;  that  they  were  often  seen 
upon  tbe  streets  of  the  village  where  they  resided,  both  by 
day  and  night,  and  at  one  time  were  in  the  store,  where 
defendant  was  employed  aa  a  clerk,  after  night  and  with- 
out a  light.  She  was  employed  in  a  hotel,  where  her  last 
sickness  came  upon  her,  and  from  where  she  was  removed 
to  her  ho^e.  a  short  time  before  her  death.  While  she  was 
sick  at  the  hotel  he  visited  her  and  appeared  to  be  inter- 
ested in  her  case  and  in  the  physicians  employed.  One 
physician  testified  that  some  six  weeks  before  her  death 
defendant  ai^lied  to  him  for  '^medicine  to  cause  a  girl  to 
come  around ;"  that  he  said  to  the  physician  the  girl  was 
pregnant,  and  the  request  was  refused.  The  father  of  the 
decedent  testified  that  at  the  time  of  the  arrest  of  defend- 
ant they  had  a  conversation  in  which  defendant  requested 
the  father  to  help  him  out  of  his  trouble,  and  in  which  he 
admitted  the  illicit  relations,  but  denied  having  taken  any 
part  in  causing  the  abortion  which  resulted  in  the  death 
of  Edith.  There  was  other  evidence  of  a  more  or  less  crim- 
inating character,  but  which  we  need  not.  recount.  Prac- 
tically all  of  the  alleged  admissions  and  statements  were 
denied  by  defendant  upon  the  witness-stand,  but  the  mat- 
ter of  the  truth  or  falsity  of  the  testimony  was  for  de- 
cision by  the  jury,  and  with  that  feature  of  the  case  we 
can  have  nothing  to  do;  the  evidence  being  suffieient  to 
submit  to  them. 

The  physicians  who  attended  the  decedent  in  her  last 
sickness  were  called  as  witnesses,  and  testified  as  to  her 
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condition  at  that  time  and  the  cause  of  her  death.  Their 
testimony  was  objected  to  on  the  f^round  that  it  violated 
the  law  of  privileged  commnnications.  The  contention  is 
probably  based  on  the  provisions  of  sections  333  and 
334  of  the  code,  which  prohibit  the  disclosure  of  confi- 
dential communications  to  a  physician,  etc.  The  physi- 
cians testified  to  the  physical  facts  discovered  by  them  in 
their  treatment  of  the  decedent,  and  as  to  their  course  of 
treatment.  We  had  never  understood  that  the  rule  ex- 
tended so  far  as  is  claimed  bv  defendant.  The  testimonv 
had  no  reference  to  him,  and  there  was  nothing  for  him 
to  waive.  The  prohibitions  of  the  section  were  not  in  his 
"favor."  So  far  as  we  are  aware,  the  provisions  of  the 
section  have  never  been  held  to  apply  to  causes  of  tliis  kind. 
No  authorities  so  holding  are  cited.  Communications  be- 
tween patient  and  physician  were  not  privileged  at  com- 
mon law,  but  depend  alone  upon  the  statute.  It  is  to  be 
applied  only  as  between  tliem,  and  is  for  tUe  protection  of 
the  patient.  1  Wharton,  Criminal  Evidence  (10th  ed.) 
sec.  516;  Hauk  t\  State,  148  Ind.  238,  260;  Boyle  v.  North- 
irestern  Mutual  Relief  Ass^riy  95  Wis.  312,  322;  Pier  son  v. 
People,  79  N.  Y.  424,  433.  In  Underhill,  Criminal  Evi- 
dence (2d  ed.)  sec.  180,  it  is  said:  "A  construction,  which 
would  operate  to  convert  a  statutory  provision,  intended 
to  protect  a  patient  from  damaging  or  objectionable  dis- 
closure, into  a  protection  for  a  person  accused  of  the  mur- 
der of  the  patient,  cannot  be  admitted,  nor  can  we  believe 
that  such  was  the  legislative  intent" — citing  People  v. 
Harris,  136  N.  Y.  423 ;  Hatik  v.  State,  148  Ind.  238.  We 
are  unable  to  see  that  the  same  class  of  evidence  is  inad- 
missible in  cases  of  this  kind.  There  was  no  error  in  the 
admission  of  the  physicians'  testimony. 

Some  objection  is  made  to  tlie  action  of  the  court  in 
refusing  to  give  the  jury  certain  instructions  requested  by 
defendant,  and  in  giving  instructions  by  the  court  upon 
its  own  motion.  We  have  examined  all  with  care,  and  are 
unable  to  detect  any  error  in  the  matters  named.  The 
principles  involved  in  the  instructions  refused  were  suiffl- 
11 
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ciently  included  in  those  given,  and  we  find  no  prejudicial 
error  in  any  instructions  given  and  complained  of.  We 
have  examined  all  instructions,  both  given  and  refused, 
and  are  persuaded  that  the  cause  was  fairly  and  fully  sub- 
mitted by  the  instructions  given.  An  analysis  of  each 
would  extend  this  opinion  to  an  unwarrantable  length 
without  the  accomplishment  of  any  compensating  results. 

Upon  the  close  of  the  state's  evidence,  and  also  after  the 
evidence  had  all  bec^ii  given,  the  defendant  moved  the  court 
for  a  directed  venlict  in  his  favor.  The  motions  were  both 
overruled,  and  to  Avliich  defendant  excepted.  The  action 
of  the  court  thereon  is  now  assigned  as  error.  Since  our 
conclusion  upon  the  whole  case  necessarily  covers  the  ques- 
tions presente<l  by  the  iQOtions,  they  will  not  be  specifically 
noticed  nor  separately  discussed. 

Complaint  is  made  of  the  alleged  action  of  the  bailiff  in 
charge  of  the  jurors  during  their  delib(*rations.  It  is 
claimed  by  the  state  that  the  aflSdavits  upon  which  the 
matter  was  submitted  to  the  court  are  not  preserved  in  the 
bill  of  excei)tions,  although  set  out  in  the  abstract.  We 
do  not  pass  upon  the  question  of  their  preservation,  for 
the  reason  tliat,  were  the  facts  as  stated  in  defendant's 
affidavits  true,  we  would  hesitate  to  set  the  verdict  asid(» 
on  that  ground  alone.  But  they  are  contradicted  by  other 
affidavits,  thus  presenting  a  question  of  fact,  and  we  can- 
not say  that  the  decision  of  the  court  thereon  was  wrong. 

With  a  full  appreciation  of  the  importance  of  this  case 
to  defendant,  we  have  examined  the  evidence  adduced  upon 
the  trial,  and  are  satisfied  that  the  questions  presented 
were  properly  submitted  to  the  jury  and  were  for  their 
determination. 

Finding  no  reversible  errol'  in  the  record,  the  judgment 

of  the  district  court  is 

Affibmed. 
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Arthur  VV.  Nixon  v.  State  op  Nebraska. 

Piled  Octobkr  18,1912.    No.  17.546. 

1.  Intoxicating^  Liquors:  Iixbgal  Sat^:  Evidence.  In  a  prosecution 
for  the  sale  of  spirituous  and  intoxicating  liquor  called  whiskey, 
in  violation  of  chapter  50,  Comp.  St.  1911,  evidence  that  the 
liquor  sold,  without  a  license,  to  the  prosecuting  witnesses  was 
intoxicating,  that  it  looked  like  whiskey,  and  tasted  like  whiskey, 
is  sufficient  to  sustain  a  conviction.    White  v.  State,  88  Neb.  177. 

2. :  :  Instructions.  In  such  a  prosecution,  if  the  evi- 
dence is  conflicting,  the  court  should  submit  the  case  to  the  jury 
under  proper  instructions,  and  an  instruction  that  "the  law  of 
Nebraska  provides  that  all  persons  who  shall  sell  any  spirituous 
liquors  or  any  intoxicating  drinks  without  first  having  obtained 
a  license  for  selling  such  liquors  shall  be  deemed  guilty  of  a  mis- 
demeanor" is  without  error. 

3. :  :  .  Other  instructions  examined,  the  sub- 
stance thereof  stated  in  the  opinion,  and  held  to  be  without 
error. 

4. :    :    BviDEvcR.     On  the  trial  of  such  a  case,  it  is  not 

error  to  permit  the .  state  to  introduce  in  evidence  the  federal 
liquor  license  issued  to  the  defendant,  where  the  sole  objection  to 
its  introduction  is  that  it  was  obtained  from  him  by  stealth. 

Error  to  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affirmed, 

Edirin  Falloon,  for  plaintiff  in  error. 

Oranf  G.  Martin^  Attorney  Oeneral,  and  Frank  E.  Ed- 
gerton,  contra. 

Barnes,  J. 

The  plaintiff  in  error,  hereafter  called  the  defendant, 
was  tried  in  the  distri<*t  court  for  Ri(»hardson  county  on  an 
information  containing?  four  counts,  in  each  of  which  he 
was  charged  with  the  crime  of  selling  spirituous  and  in- 
toxicating liquors  called  whiskey  without  a  license.  He 
waa  found  not  guilty  on  the  first  two  counts,  and  guilty 
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SLB  charged  in  the  tliird  and  fourth  counts  of  the  infor- 
mation. He  was  sentenced  to  pay  a  fine  of  $300  on  each 
itount,  together  with  the  costs  of  prosecution,  and  to 
stand  coniniitted  until  the  fines  and  costs  were  paid.  To 
reverse  the  judgment  of  the  district  court  he  has  brought 
the  case  liere  by  a  pi^tition  in  error. 

Defendant's  first  contention  is  that  the  evidence  is 
wholly  insufficient  to  sustain  tlie  verdict.  It  appears  that 
the  third  count  of  the  information  charged  that  defendant 
did,  on  or  about  tlie  2r)th  day  of  March,  1911,  in  the  county 
of  Ricliardson,  state  of  Nebraska,  unlawfully  and  wilfully 
sell  to  one  Robert  Ankrom  certain  spirituous  and  intoxi- 
cating liquors,  to  wit,  one  gill  of  whiskey,  without  having 
obtained  a  license  therefor.  The  abstract,  record  and 
briefs  show  that  upon  the  trial  Ankrcmi  testified,  in  sub- 
stance, that  he  was  living  in  Barada  on  the  27th  day  of 
March,  1911,  where  he  had  always  lived;  that  he  was  ac- 
quainted with  the  defendant,  Artliur  Nixon;  that  he  did 
not  rememlH^r  whether  he  was  in  there  on  the  26th  day  of 
March  of  that  year,  but  that  he  visited  Nixon's  place  of 
busin(\ss  very  freijuently  and  frequently  drank  there.  He 
said :  "I  can't  say  T  remember  of  drinking  whiskey.  I 
can't  tell  what  it  was.  If  a  man  drank  euough  of  it,  it 
would  intoxicate  him.  T  didn't  buy  the  drink.  I  drank 
in  there  with  James  Graham  on  or  al>out  the  1st  of  March. 
I  can't  say  what  I  drank,  but  it  was  within  the  last  IS 
months.  I  drank  with  Al  Davis.  I  don't  think  anybody 
I)aid  for  it.  I  don't  remember  what  we  called  for.  I  don't 
remember  the  nund)er.  I  don't  think  it  was  over  four.  I 
took  one  drink  with  3ilr.  Davis.  I  was  satisfied  with  that. 
I  took  a  drink  Avith  Al  Davis.  The  drink  was  colored  like 
whiskey.  I  didn't  smell  it.  T  tasted  it,  and  it  tasted  like 
whiskey.  I  only  took  one  drink.  I  suppose  the  graduate 
was  half  full.  At  the  time  I  drank  with  Davis,  Davis 
called  me  up  and  Nixon  waited  cm  me.  I  have  not 
])urchased  within  the  last  12  months  any  liquor  that 
looked  like  whiskey.  It  was  the  same  color.  I  usually 
paid  10  cents  for  a  drink.     I  never  bought  any  by  the 


Vol.92]  SEPTEMBER  TERM,  1912.  117 


Nixon  Y.  State. 


bottle.  I  never  bought  any  by  the  jug.  Within  the  last 
12  months  I  think  I  have  bought  something  that  looked 
like  whiskey  and  tasted  like  whiskey,  and  paid  10  cents 
for  it.  I  never  became  intoxicated  on  it  within  the  last 
12  months."  The  witness  also  testified  on  crosn-examina- 
tion  that  he  never  bought  any  whiskey  at  Nixon's  place  of 
business  within  the  last  18  months.  "I  don't  know  whether 
Nixon  treated  us  or  not,  but  I  don't  think  the  drink  was 
paid  for,  not  that  I  know  of.  I  can't  swear  that  this  treat 
was  whiskev.''  On  redirect  examination  tlie  witness  fur- 
ther  said :  "This  stuff  that  I  have  been  drinking  at  Nixon's 
place  I  would  not  swear  it  was  wiiiskey.  If  one  drank 
enough  of  it  he  might  become  intoxicated.  I  didn't  get 
any  of  this  stuff  at  Nixon's  place  in  March  of  this  year,  nor 
April.  I  might  of  bouglit  some  in  May.  I  don't  remember 
the  time  of  the  month  of  May  I  bought  it.  I  think,  if  I 
bought  it  at  all,  it  was  about  the  middle  of  the  month.  I 
called  for  medicine.  I  suppose  he  understood  me.  We 
went  into  the  back  room  and  took  it  from  a  bottle.  It 
looked  like  one  of  those  patent  medicine  bottles,  a  scjuare 
bottle.  Sometmies  he  poured  it  out,  and  sometimes  I  did. 
Sometimes  I  paid  for  it,  and  sonjietimes  I  didn't  I  usually 
paid  10  cents.  I  didn't  tell  what  particular  ailment  I 
wanted  the  metlicine  for.  I  can't  tell  the  jury  what  it  wajs. 
He  gave  me  medicine  for  headache,  for  dyspepsia,  for  the 
appetite,  an  appetizer.    It  kind  of  braced  a  fellow  up." 

The  fourth  count  of  the  information  charged  that  the 
defendant,  in  the  county  of  Richardson,  and  state  of  Ne- 
braska, on  or  ah<mt  the  28th  day  of  March,  1911,  did  un 
lawfully  and  wilfully  sell  to  one  Albert  Davis  certain 
spirituous  and  intoxicating  liquors,  to  wit,  one  gill  of 
whiskey,  without  having  first  complied  with  the  laws  of 
the  state  of  Nebraska,  and  obt^iined  a  license  therefor. 
To  support  that  count  of  the  infonnation  Albert  Davis 
testified,  in  substance,  as  follows:  I  live  north,  just 
across  the  line  of  Nemalia  county.  Was  living  there  dur- 
ing the  month  of  last  March.  I  wa.s  in  Rarada  nearly 
every  day  along  through  March,  at  least  three  times  a 
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week.  Am  acquainted  with  Arthur  Nixon,  and  have  been 
in  his  place  of  business.  I  have  purchased  of  him  groceries, 
some  hardware  and  drugs.  On  or  about  the  2oth  day  of 
March  I  bought  something  I  suppose  was  whiskey.  It  was 
red  looking  stuff.  It  was  a  poor  article  of  stuff  whatever 
it  was.  It  tasted  to  me  like  it  might  have  been  whiskey,  a 
poor  grade  of  whiskey.  Well,  if  a  man  would  drink  enough 
of  it  I  suppose  it  would  make  him  crajsy.  I  bought  this 
stuff  of  him.  I  paid  all  kinds  of  prices,  from  10  cents  up. 
I  usually  paid  10  cents  a  drink.  When  I  bought  it  by  the 
bottle  I  paid  from  25  cents  to  fl,  owing  to  the  size  I 
bought.  When  I  got  this  liquor  I  called  for  booze.  I 
drank  with  Bob  Ankrom  at  the  time  he  would  not  pay 
the  assessment.  We  drank  red-eye  booze,  and  I  paid  for  it. 
We  drank  it  out  of  a  small  like  glass,  I  think  it  was  a 
wine  glass,  as  well  as  I  remember. 

It  appears,  witliout  dispute,  that  the  defendant  was  en- 
gaged in  the  business  of  selling  hardware,  groceries  and 
drugs  in  the  village  of  Barada,  in  Richardson  county,  Ne- 
braska, at  the  several  times  mentioned  in  the  information. 
The  defendant  positively  denied  on  oath  that  he  sold  any 
whiskey  to  Robert  Ankrom  or  Albert  Davis  at  any  time 
within  18  months  before  the  time  alleged  in  the  in- 
formation. Defendant  also  produced  three  witnesses  to 
impeach  the  testimony  of  Albert  Davis,  each  of  whom  tes- 
tified that  on  a  certain  day  in  a  saloon  conducted  by  one 
Hunker,  while  drinking  with  the  defendant  Nixon,  and  at 
his  expense,  Albert  Davis  said,  in  substance,  that  he 
never  bouglit  any  whiskey  of  the  defendant.  Davis,  how- 
ever, denied  that  he  had  ever  made  such  a  statement. 

The  foregoing  is  the  substance  of  the  evidence  on  which 
the  case  was  submitted  to  the  jury.  The  probative  effect 
of  this  evidence  was  a  question  for  the  jury,  and,  notwith- 
standing the  witnesses  for  the  state  avoided  stating  in 
clear  and  direct  language  that  they  knew  the  liquor  that 
they  purchased  of  the  defendant  was  whiskey,  still  the 
jury,  taking  into  consideration  tlieir  reluctance  to  testify 
against  one  who  had  thus  favored  them,  might  well  have 
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concluded  that  the  liquor  was  what  one  of  the  witnesses 
said  seemed  to  be  a  poor  quality  of  whiskey.  In  any  event, 
in  the  light  of  this  testimony,  it  cannot  be  said  that  the 
liquor  was  not  intoxicating.  We  are  therefore  of  opinion 
that  the  evidence  was  sufficient  to  sustain  the  verdict,  and 
we  would  be  invading  the  province  of  the  jury  to  hold 
otherwise.    White  v.  State,  88  Neb.  177. 

Defendant  also  contends  that  the  court  erred  in  giving 
and  refusing  instructions.  By  the  third  instruction  the 
court  charged  the  jury  that  "the  law  of  Nebraska  provides 
that  all  persons  who  shall  sell  any  spirituous  liquors  or 
any  intoxicating  drinks  without  first  having  obtained  a 
license  for  selling  such  liquors  shall  be  deemed  guilty  of  a 
misdemeanor."  It  is  argued  that  this  instruction  is  er- 
roneous because  under  its  direction  the  jury  could  convict 
for  the  sale  of  spirituous  liquors  or  any  intoxicating  drink. 
We  think  this  instruction  contains  a  fair  statement  of  the 
law,  as  we  understand  it,  and  the  district  court  did  not 
err  in  giving  it. 

By  the  fourth  instruction  the  court  charged  the  jury  as 
follows :  "You  are  instructed  that  it  is  not  necessary  that 
any  witness  testify  positively  as  to  the  particular  name  of 
the  liquor.  It  is  sufficient,  if  you  are  satisfied  from  all 
the  facts  and  circumstances  in  evidence  that  the  liquor  so 
sold,  if  any,  was  intoxicating  liquor  of  the  kind  generally 
knoiMi  as  whiskey.  The  name  or  lack  of  name  given  to 
such  liquor  is  not  material,  if  the  kind  and  character  of 
such  liquor  is  shown  by  the  evidence  to  be  aa  alleged  in 
the  information."  We  think  this  instruction  is  correct, 
and  is  fairly  within  the  rule  announced  in  White  v.  State^ 
supra. 

At  the  request  of  the  state,  the  court  instructed  the 
jury  that  the  beverage  commonly  known  as  whiskey  is  an 
intoxicating  liquor,  and,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  sold  whiskey 
iiB  charged  in  the  information,  your  verdict  should  be 
guilty.  The  jury  were  also  told  in  the  same  instruction 
that  it  was  not  necessary  for  the  state  to  prove  the  com- 
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ponent  parts  of  the  beverage  alleged  to  have  been  sold,  or 
make  a  chemical  analysis  of  the  same;  that  it  was  sufficient 
if  they  were  satisfied  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  sold  the  beverage  commonly 
called  aad  generally  known  as  whiskey  as  charged  in  the 
information,  and  that  the  beverage  so  sold  was  intoxicat- 
ing. From  an  examination  of  the  authorities,  both  in  this 
and  other  jurisdictions,  we  are  satisfied  that  this  instruc- 
tion is  without  error. 

Complaint  is  made  because  the  court  refused  to  instruct 
the  jury  that  a  conviction  could  not  be  had  upon  mere 
suspicion,  however  strong.  An  examination  of  the  in- 
structions given  by  the  court  ui)on  his  own  motion,  and 
the  one  requested  by  the  defendant  and  given  by  the  court, 
in  which  it  was  clearly  stated  that  it  was  incumbent  upon 
the  state  to  prove  beyond  a  reasonable  doubt  all  the  ma- 
terial allegations  of  any  or  all  counts  of  the  information; 
that  the  material  allegations  of  the  counts  of  the  informa- 
tion are  that  the  beverages  charged  as  sold  are  whiskey; 
that  they  were  sold,  if  at  all,  to  the  persons  named  in  the 
information,  and  that  any  or  all  of  the  sales,  if  made,  were 
made  within  18  months  next  preceding  the  commencement 
of  this  prosecution  (June  15,  1911) ;  that  the  charge  in 
the  information  that  the  sales  were  made  without  a  license 
is  material — obviated  any  necessity  for  instructing  the 
jury  that  they  could  not  convict  the  defendant  upon  mere 
suspicion.  As  we  view  the  record,  the  case  was  fairly 
tried,  and  the  instructions  are  without  error. 

Finally,  it  is  contended  that  the  court  erred  in  permit- 
ting the  state  to  introduce  in  evidence  the  federal  liquor 
license  issued  to  the  defendant,  because  it  had  been  ob- 
tained by  the  state  by  stealth.  In  Younger  v.  State,  80 
Neb.  201,  objection  was  made  to  the  introduction  of  de- 
fendant's shoes,  upon  the  ground  that  they  were  taken 
from  him  by  force,  and  it  was  held  that^  where  matters 
are  offered  in  evidence  on  the  trial  of  the  case  which  are 
pertinent  to  the  issue,  they  should  be  admitted,  and  the 
court  will  not  take  notice  of  how  they  are  obtained.    To 
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the  same  effect  are  Geiger  v.  State ^  6  Neb.  545 ;  Russell  v. 
State,  66  Neb.  497;  Williams  v.  State,  100  Ga.  511,  39  L. 
R.  A.  269;  1  Bishop,  New  Criminal  Procedure  (4th  ed.), 
sees.  210-212.  As  defendant  cites  no  authority  in  support 
of  this  contention,  and  in  view  of  the  authorities  above 
mentioned,  we  are  of  opinion  that  the  receiving  of  the 
federal  license  in  evidence  presents  no  ground  for  a  re- 
versal of  the  judgment. 

The  evidence  clearly  shows  that  the  defendant,  in  the 
back  room  of  his  store,  in  Barada^  Richardson  county, 
Nebraska,  at  or  about  the  time  charged  in  the  information, 
sold  intoxicating  liquors,  which  the  witnesses  say  looked 
and  tasted  like  whiskey,  to  the  persons  charged  in  the 
information.  It  was  admitted  that  he  had  no  license  to 
make  such  sales,  therefore  the  judgment  of  the  district 
court  should  be,  and  is, 

Affirmbd. 


Entbspbise  Ibbigation  District  bt  al.,  appbllebs,  v,  Tbi- 
Statb  Land  Company  bt  al.,  appellants. 

Filed  Ooroaani  18,  1912.    No.  17,622. 

1.  Waters:    ISRiflAciQir:    Appbopbiation  of  Water.     Before  the  1911 

amendment  to  section  18,  eh.  69,  laws  1895,  and  under  the  irri- 
gation act  of  1889  (laws  1889,  ch.  68),  one  who  has  constructed  a 
canal  for  the  purpose  of  carrying  water  for  hire  to  be  used  upon 
the  lands  of  others,  and  is  ready  and  willing  to  furnish  the 
water  to  such  landowners  as  will  take  it,  has  made  the  only 
application  of  water  to  a  beneficial  use  that  he  can  make,  and 
his  right  to  an  appropriation  continues  as  a  developing  right  until 
•II  bmds  along  the  canal  for  which  the  water  was  originally 
ainn*opriated  use  the  same;  provided,  formerly,  that  the  water 
be  applied  to  the  land  within  a  reasonable  time,  and,  now,  within 
the  time  limited  by  statute. 

2.  Btatates:    Ibbigation  Actt:    Constitutionalitt.     The  constitution- 

ality of  the  irrigation  act  of  1896  and  of  the  provisions  thereof 
oraattng  the  state  board  of  Irrigation  and  conferring  on  the  board 
ttm  tight  to  determine  priorities,  reaffirmed— foUowlng  Oraaford 
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Oo.  V.  Bathaway,  60  Neb.  754,  61  Neb.  317,  67  Neb.  826,  and 
MeOook  Irrigation  d  Water  Power  Oo,  v.  Orei09,  70  Neb.  115. 

8.  ;  :   Due  Pbockss  or  Law.    Where  a  atatute  autborlsea 

a  proceeding  under  the  police  power  of  the  state  affecting  prop- 
erty rights,  and  does  not  expressly  provide  for  notice  to  be  giren 
to  the  property  owner,  the  right  to  notice  is  implied,  and  where  a 
proper  notice  has  been  given,  under  a  procedure  authorised  by 
the  legislature,  and  the  party  interested  haa  appeared,  he  has 
not  been  deprived  of  any  of  his  righta  withont  due  prooeaa  of 
law. 

4. :  :   .    The  legislature  has  power  to  delegate  the 

duty  of  formulating  rules  of  procedure  before  the  state  board 
of  irrigation,  and  the  fact  that  the  method  of  procedure  is  not 
embodied  in  the  statute  does  not  render  due  process  lacking  in 
the  proceedings  of  the  board. 

5.  Waters:  Irsigatior:  Appbopbiation  or  Wateh:  Pbidbitibi.  In 
determining  pri(»>ities  of  appropriation  under  the  act  of  1895,  the 
transcripts  of  posted  and  recorded  notices  transmitted  by  the 
county  clerk  to  the  state  board  of  irrigation  constitute  the 
"claims"  for  adjudication. 

6. !    :    :    IssuANoi  of  CBimnoAn:    IiDcitations. 

The  limitation  of  30  days  within  which  to  issue  a  certificate  by 
the  board  of  irrigation,  under  section  21  of  the  1895  act,  is  merely 
directory.  Such  certificate  does  not  constitute  the  adjudication, 
but  is  merely  evidence  thereof. 

7. :    :   :    Power  of  State  Board  of  maoATiOff.   In 

determining  priorities  under  sections  15-27  of  the  act  of  1896,  the 
board  of  irrigation,  although  it  might  recognize  and  determine 
existing  conditions  and  limitations,  was  without  power  to  im- 
pose new. 

8. :  :   :   ABANnoRMBirr.    Under  the  tacts  set  forth 

in  the  opinion,  hetd,  that  the  right  of  the  Tri-State  Land  Com- 
pany to  an  appropriation,  as  successor  in  interest  of  the  Farm- 
ers Canal  Company  and  Roberts  Walker,  was  not  lost  by  lack 
of  diligence,  nonuser  or  abandonment 

9. :   — :    :    Notice  of  Claim:    Reochoi.    The  pioating 

and  recording  of  notices  of  "claims"  to  the  waters  ot  the  state, 
under  the  laws  of  1889,  ch.  68,  held  to  be  a  public  record,  of 
which  all  parties  interested  were  bound  to  take  notice,  and  with 
knowledge  of  which  they  were  chargeable. 

10. :    :    :    Estoppel.    After  it  had  been  adjudted 

that  Roberts  Walker  had  a  valid  appropriation  to  1«141  6-f  OQhlc 
feet  of  water  per  second  of  time  from  the  Nortk  Flatty  fifw; 
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with  priority  dating  from  September  16,  188T,  the  Trf-SUte 
Luid  Companr  purchased  all  his  rights  In  the  appropriation  and 
canal.  It  Immediately  began  the  expenditure  of  targe  sums  of 
money  in  the  enUrgement  and  completion  of  the  canal,  and 
carried  the  same  forward  with  diligence  from  year  to  year  until 
It  had  expended  nearly  12,000,000.  In  1906  It  applied  to  and  re- 
celTed  leave  from  the  state  board  of  Irrigation  to  construct  a 
needle  dam  In  the  river  for  the  piu-poee  of  conducting  water 
Into  Its  headgate,  and  thereafter  erected  the  eame  at  large  ex- 
pense. There  being  Inaufflclent  watar  la  the  river  during  the 
months  of  July,  August,  and  September  to  supply  the  amount 
claimed  by  the  Trl-State  Land  Company  and  also  to  supply  the 
amount  to  which  the  plaintiffs  are  entitled,  plaintiffs  began  this 
action  In  1909  for  the  purpose  of  adjudicating  priorities  of  the 
respective  water  users  In  the  river,  and  procuring  a  decree  that 
their  rights  are  superior  to  those  of  the  Trl-State  Land  Company 
except  as  to  about  2S  second  feet,  and  for  an  Injunction  to  re- 
strain the  use  or  diversion  of  more  than  that  quantity  of  water 
by  the  defendants.  HeM,  That  since  the  plaintiffs  stood  by  for 
more  than  four  years  with  full  notice  and  knowledge  of  the 
"claims"  of  the  defendants  to  an  appropriation  of  1,142  6-7  second 
feet,  and  permitted  defendants  to  expend  nearly  $2,000,000  with- 
out objection  or  without  notice  of  their  clalnu  to  a  prior  appro- 
priation, and  without  beginning  an  action  to  restrain  the  diver- 
sion ot  the  water  In  excess  of  the  amount  which  they  concede 
defendants  are  entitled  to,  they  are  estopped,  after  the  substan- 
tial completion  of  the  canal  and  works,  to  maintain  this  action. 

Appeal  from  the  district  court  for  Scott's  Bluff  countj : 
Ralph  W.  Hobaet,  Judge.    Reversed  and  disnmsed. 

C.  O.  Flambiirg  and  Wright  d  Duffle,  for  appellants. 

Morrow  (6  Morrotp.  TTarry  N.  Hayttes,  Wilcox  d  Ealli- 
gan,  G.  J.  Hunt  and  W.  W.  White,  contra. 

Lbttom,  J. 

This  action  was  begun  on  Angust  23,  1909,  by  the  En- 
terprise Irrigation  District  claiming  an  appropriation  of 
water  from  the  North  Platte  river,  under  a  claim  made 
by  the  Enterprise  Ditch  Company  in  March,  1889,  to  whose 
rights  the  plaintiff  has  succeeded  by  purchase.  A  large 
number  of  other  persons  and  corporations  clainiing  ap- 
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propria  t ions  of  water  from  the  North  Platte  river  in 
Scott's  BlufT  and  Cheyenne  counties  are  made  parties  de- 
fendant. When  the  issues  were  finally  made  up,  it  ap- 
I)eared  that  ]>laintiff  and  each  of  the  defendants  except  the 
Tri-State  Land  Company  and  the  Farmers  Mutual  Canal 
Company  were  interested  in  having  the  prayer  of  the  peti- 
tion granted,  and  that  practically  the  same  relief  is  sought 
by  each  of  them  against  two  defendants  named.  There  is 
one  exce])ti<)u  to  this  general  statement,  which  will  be  here- 
after noted.  Throughout  the  opinion  therefoiv,  for  con- 
venience, the  two  latter-named  companies  will  be  desig- 
nated as  defendants  and  all  the  other  parties  as  plaintiffs. 
The  state  board  of  irrigation  and  the  secretary  of  the 
state  board  will  be  hereafter  termed  the  state  board  or  the 
secretary,  as  the  case  may  be. 

The  pleadings  are  exceedingly  lengthy  and  involved, 
therefore  no  attempt  will  be  made  to  set  them  out  in  detail. 
The  cause  was  tried  upon  the  pleadings  and  upon  an  agi'eeil 
stipulation  of  facts,  so  that  the  questions  presented  are 
practically  questions  of  law. 

The  dispute  may  be  summarized  thus:  The  defendants 
claim  an  appropriation  of  water  to  the  extent  of  1,142  6-7 
cubic  feet  prior  in  point  of  time  to  an  appropriaticm  by 
any  of  the  plaintiffs,  and  an  adjudication  in  their  favor 
by  the  state  board  to  this  extent.  The  plaintiffs'  claim  is 
that  an  appropriation  to  the  extent  of  more  than  28  feet 
never  actually  vested  in  the  Farmers  Canal  Company  or 
its  successors,  and  that  by  the  actual  beneficial  use  of 
water  by  tlie  plaintiffs  before  the  water  had  been  put  to 
beneficial  use  by  the  defendants,  and  before  the  canals 
of  defendants  had  been  constructed,  plaintiffs  acquired  a 
prior  right  to  all  but  28  second  feet  of  the  water  claimed 
by  defendants.  They  further  contend  that,  if  the  Farmers 
Canal  Company  ever  acquired  an  appropriation  for  the 
full  amount,  it  had  lost  the  same  by  nonuser.  The  defend- 
ants assert  the  validity  of  their  appropriation,  that  it  is 
prior  in  point  of  time  to  that  of  any  of  the  plaintiffs,  and 
deny  its  loss  by  nonuser  or  abandonment.    They  also  plead 
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an  estoppel  by  reason  of  plaintiffs  standing  by  with  knowl- 
edge of  their  claims  for  years  and  allowing  them  to  ex- 
pend vast  sums  of  money  in  the  carrying  out  of  tlieir  en- 
terprise, without  notice  of  any  hostile  or  adverse  claim  of 
sux)erior  right  until  after  the  works  were  practically 
completed.  At  the  close  of  the  trial  the  court  found  for 
each  and  all  of  the  plaintiffs  and  cross-petitioners,  except 
the  Mitchell  Irrigation  District,  and  rendered  a  decree 
which  ascertained  and  adjudged  the  respective  appropria- 
tions to  which  the  parties  were  entitled  and  established 
their  respective  priorities,  without  reference  to  the  action 
of  the  state  board  in  1896  and  1897.  The  Tri-State  T^nd 
Company  and  the  Farmers  Mutual  Canal  C5ompany  were 
adjudged  to  have  an  appropriation  of  28.57  cubic  feet  per 
second  only,  instead  of  1,142  6-7  second  feet  as  claimed. 
with  priority  dating  from  September  16,  1887.  As  to  any 
excess  over  this  amount,  if  an  approjmation  was  ever 
acquired,  it  had  become  lost  by  a  failure  to  apply  the  same 
to  a  beneficial  use  for  a  continuous  perio<l  of  more  than 
ten  years.  As  to  the  Mitchell  Irrigation  District,  the  court 
found  that,  because  its  canal  heads  in  the  state  of  Wvom- 
ing  and  the  water  is  diverted  into  it  in  that  state,  the  court 
had  no  jurisdiction  of  the  subject  matter  of  its  cross-peti- 
tion, and  the  same  was  dismissed. 

Much  abbreviated,  but  preserving  those  facts  we  con- 
sider material  to  the  controversy,  the  stipulation  of  facts 
upon  which  the  case  was  submitted  shows  that  the  lands 
are  in  the  valley  of  the  North  Platte  river,  and  that  tlic* 
amount  of  water  flowing  in  the  bed  varies  greatly  at  diff- 
er^it  times  in  the  year.  During  April,  May  and  June  the 
amount  usually  has  been  sufficient  to  supply  all  water 
necessary  for  irrigation  to  the  canals  thus  far  constructed. 
There  are  no  tributaries  between  the  headgate  of  defend- 
ants' canal  and  the  headgate  of  the  canals  of  any  of  the 
plaintiffa  If  no  water  were  diverted  at  defendants'  head- 
gate,  the  quantity  of  water  flowing  would  not  be  materially 
increased  or  diminished  when  it  refached  the  headgate  of 
the  lowest  canal,  belonging  to  a  party  to  this  suit    On  the 
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16th  of  September,  1887,  the  Fanners  Canal  Company,  a 
corporation,  post^  a  notice  at  the  proposed  point  of 
diversion  of  its  intention  to  divert  from  the  North  Platte 
river  for  the  purpose  of  irrigation  a  quantity  of  water 
^mfficient  to  fill  a  canal  40  feet  wide  on  the  bottom  and 
carry  water  to  a  depth  of  4  feet,  and  on  the  same  day 
notice  was  dniy  filed  and  recorded  in  the  office  of  the 
county  clerk  of  Cheyenne  county  which  at  that  time  in- 
cluded the  territory  now  embraced  in  Scott's  Bluff  county. 
In  March,  1888,  the  Farmers  Canal  Comi)any  commenced 
the  construction  of  the  canal,  and  continued  work  on  it 
until  about  the  year  1890,  at  which  time  it  was  constructed 
a  distance  of  about  10  miles.  The  ditch  was  then  about  12 
feet  wide  on  the  bottom  just  below  the  headgate.  The  first 
luile  was  about  6  feet  deep,  and  was  cai)able  of  carrying 
water  to  a  depth  of  2  feet  There  were  not  more  than 
1,500  acres  susceptible  of  irrigation  from  the  canal  as 
then  constructed,  and  the  capacity  of  the  canal  was  not 
sufficient  to  carry  water  for  more  than  1,000  to  1,200  acres 
of  land.  On  November  17,  1890,  this  company  posted  at 
the  headgate,  and  filed  for  record  in  the  office  of  the  county 
clerk  of  Scott's  Bluff  county,  a  notice  of  its  intention  to 
divert  water,  in  addition  to  its  former  claim,  to  the  amount 
of  200,000  miner's  or  statutory  inches.  The  notice  also 
specified  that  the  canal  shall  be  80  feet  wide  on  the  bottom, 
with  a  slope  of  one  to  one,  and  a  depth  of  8.84  feet  at 
the  point  of  the  diversion,  with  an  average  grade  of  not 
more  than  2  feet  per  mile.  In  1891  the  canal  company 
iKsued  bonds  secured  by  mortgage  upon  all  its  property, 
and  sold  about  f 80,000  worth.  In  the  spring  of  1892  it 
resumed  work  on  the  canal  with  the  proceeds  of  the  sale, 
(constructed  a  substantial  headgate  costing  about  $8,000, 
and  excavated  the  canal  to  a  width  of  about  100  feet  to  a 
point  500  feet  below  the  headgate,  and  from  there  to  a 
point  about  4,000  feet  below  to  a  width  of  60  feet  on  the 
bottom,  and  from  there  to  a  point  about  19  miles  below  to 
a  width  of  30  feet  on  the  bottom,  and  water  was  conducted 
from  the  river  therein.     The  canal  as  constructed  was 
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capable  of  carrying  water  to  a  depth  of  6  feet,  and  waB  of 
sofBlcient  capacity  to  irrigate  30,000  acres  of  land.  Twenty- 
five  miles  of  the  canal  from  a  poiilt  below  the  19  miles 
mentioned  had  been  opened  np  at  various  places  to  the 
full  width,  and  nearly  one-quarter  of  the  work  thereon 
had  been  performed  in  detached  sections,  but  had  not  been 
connected  up  with  the  19  miles  above.  All  this  work  was 
accomplished  by  June  1,  1893,  at  a  total  expenditure  of 
about  f96,000,  when  the  company  ceased  work  on  the 
canal  because  of  inability  to  procure  funds^  except  that 
it  kept  one  team  employed  which  continued  excavation 
work  until  October,  1895.  From  that  time  the  Farmers 
Canal  Company  did  no  further  work  ui>on  the  canal.  As 
then  constructed  there  were  5,661.5  acres  of  land  sus- 
ceptible of  irrigation  from  the  canal,  and  other  lands 
lying  under  the  Enterprise  and  Bamshom  ditches  to  the 
amount  of  2,540  acres  which  were  also  susceptible  of  ir- 
rigation from  this  canal,  had  not  the  Enterprise  and  Rams- 
hora  ditches  been  built  to  irrigate  such  lands.  Prior  to 
1897  not  more  than  500  acres  had  been  irrigated  annually 
from  the  canal ;  prior  to  1907  not  more  than  2,000  acres ; 
in  1907,  5,000  acres;  in  1908,  7,000  acres;  in  1909,  10,000 
acres;  and  in  1910,  20,000  acres  of  land  were  irrigated 
from  the  canal.  In  1897  and  1898  work  was  done  by  the 
company  and  users  of  water  with  its  consent  in  repairing 
the  canal  and  protecting  its  banks  and  headgate.  After 
work  ceased,  the  company  endeavored  to  sell  its  bonds  and 
to  exchange  bonds  with  different  contractors  for  the  pur- 
pose of  building  a  canal,  which  negotiations  continued 
untU  after  the  mortgage  upon  the  property  was  foreclosed. 
The  stipulation  sets  out  with  much  particularity  that, 
at  various  dates  in  a  period  extending  from  January  14, 
1888,  until  the  1895  act  took  effect,  the  other  plaintiffs  or 
their  grantors,  except  the  Steamboat  Ditch  Comi)any  and 
the  Gering  Irrigation  District,  each  posted  notices  and 
duly  filed  and  recorded  the  same,  claiming  various  amounts 
of  water  from  the  river,  and  that  each  constructed  canals 
and  appropriated  the  amounts  of  water  it  now  claims  in 
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the  petition  and  cross-petitions.  The  Steamboat  Ditch 
Company  made  application  to  the  state  board  under  the 
1895  act  on  October  22,  1895,  and  the  Gering  Irrigation 
District  on  March  15,  1897,  for  permits  to  appropriate 
water.  Permits  were  granted,  their  canals  were  con- 
structed, proofs  filed  with  the  state  board  as  to  each  of 
said  claims,  and  a  certificate  was  issued  to  the  .Gering 
Irrigation  District,  the  priority  dating  from  March  5, 
1897.  In  May,  1895,  the  county  clerks  of  the  two  countieB 
in  which  the  lands  irrigated  lie  made  transcripts  of  the 
notices  of  appropriation  on  file  in  their  respective  offices 
an^  transmitted  them  to  the  secretary  of  the  state  board 
in  whose  office  they  were  filed  on  May  31,  1895.  After 
the  transcript  was  filed  the  secretary  sent  to  each  of  the 
claimants  named  in  the  notices  a  blank  claim  to  be  filled 
out.  A  copy  of  this  blank  is  attached  to  the  stipulation* 
This  blank  is  in  form  an  affidavit,  and  sets  forth  the  name 
of  the  claimant;  the  purpovse  for  which  water  is  claimed; 
the  name  adopted  for  the  ditch ;  the  source  of  the  appro- 
priation; its  amount;  the  location  of  the  headgate;  the 
length  of  the  ditch;  the  sections  of  land  through  which 
the  canal  passes;  together  with  a  plat  showing  the  same; 
the  portions  of  the  canal  completed  or  not  completed ;  the 
dimensions  of  the  uncompleted  jmrtions;  total  excavation; 
length  of  fiuming  required ;  material  removed  and  fluming 
completed;  estimated  cost;  expenditure  thus  far  incurred; 
land  to  be  irrigated ;  time  of  beginning  work ;  when  works 
were  or  will  be  completed;  whether  claims  are  made  on  ac- 
count of  application  of  the  water  to  a  benefieiat  use  with- 
out objection  or  by  posting  notice  and  filing  the  same; 
when  water  was  or  will  be  turned  into  the  ditch;  acres 
actually  irrigated  and  estimated  to  be  irrigated;  and  the 
relation  which  the  affiant  bears  to  the  ditch,  canal  or 
other  work. 

On  August  20,  1895,  the  state  board  adopted  resolutions 
providing  and  establishing  at  large  and  in  detail  the  jhto- 
cedure  and  practice  of  the  board  in  ascertaining  and  ad- 
judicating water  rights  already  vested,  and  -for  the  con* 


Vol.  92]  SEPTEMBER  TERM,  1912.  129 

Enterprise  Irrigation  District  v.  Tri-State  Land  Oo. 

^ ^  ,     ,  -  ■      I  -!■ I  ■  ^ ^ ~~- 

sideration  of  new  applications  for  the  use  of  water.  It 
also  provided  for  practice  and  procedure  in  case  of  the 
contest  of  claims.  These  rules  provided  for  notice,  and  for 
hearings,  rehearings,  and  appeals.  Prior  to  June  5,  1896, 
the  rules  adopted  by  the  state  board  were  printed  in  full  in 
pamphlet  form,  and,  as  so  established  and  published,  were 
accepted  by  the  state  board  and  its  secretary  in  matters 
of  procedui-e  thereafter.  On  the  5th  of  June,  1896,  the 
secretary  mailed  a  notice  with  a  copy  of  the  rules  to  each 
and  all  of  the  parties  to  this  suit  or  their  predecessors  in 
interests  This  notice  was  as  follows:  "Office  of  State 
Board  of  Irrigation.  Lincoln,  Nebr.,  June  5, 1896.  Notice. 
Notice  is  hereby  given  that  the  hearing  in  the  matter  of 
adjudicating  rights  to  the  use  of  water  claimed  prior  to 
April  4,  1895,  within  the  water-shed  of  the  North  Platte 
and  Platte  rivers,  will  be  held  for  the  sever^U  counties 
therein,  by  an  officer  of  the  state  board  of  irrigation  at  the 
places  and  upon  the  dates  indicated,  as  follows:  (Omit- 
ting other  counties.)  For  Cheyenne  and  Banner  counties. 
in  Bayard,  on  Tuesday  and  Wednesday,  July  14  and  15, 
1896.  For  Scott's  Bluff  and  Sioux  counties,  in  Gering, 
on  Friday,  July  17,  1896,  at;  office  of  O.  W.  Gardner. 
Claimants  are  expected  to  attend  at  hearings  for  their 
resi)ective  counties  in  order  to  furnish  to  the  officer  pre- 
siding at  said  hearing  the  necessary  proofs,  if  any  be  re- 
quired, to  sustain  their  claims;  otherwise  said  claims  will 
be  dismissed.  State  Board  of  Irrigation.  W.  R.  Akers, 
State  Engineer,  Secretary."  This  was  the  only  notice 
forwarded  by  the  board  or  its  secretary  to  any  of  the  par- 
ties to  this  action.  On  and  prior  to  the  17th  day  of  July, 
1895,  the  owners  of  the  Brown's  Creek,  Chimney  Rock, 
Castle  Rock,  and  Alliance  ditches  procured  to  be  filled  out, 
verified  and  filed  with  the  secretary,  by  some  of  the  offi- 
cers of  their  .resi)ective  companies,  the  blank  forms  sent 
out  by  the  secretary.  On  July  14  and  15  the  secretary  at 
Bayard,  Nebraska,  made  inquiries  and  took  evidence  as 
to  the  claims  of  the  owners  of  Chimney  Rock,  Nine  Mile, 
12 
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Alliance  and  Logan  canals,  and  the  claim  of  the  Belmont 
canal  was  snbmitted  on  the  record,  without  evidence.  On 
July  17  the  secretary  made  inquiries  and  took  evidence  at 
the  office  of  O.  W.  Gardner,  in  Gering,  Nebraska,  in  refer- 
ence to  the  claims  of  Yorick  Nichols  and  Carrol  Nichols 
and  the  owners  of  the  Enterprise,  Castle  Rock,  Minatare. 
Central  and  Farmers  canals.  No  ccmtest  was  made  as  tf? 
any  of  the  claims.  The  evidence  was  reduced  to  WTitino; 
and  made  a  matter  of  record  in  the  office  of  the  secretary. 
The  stipulation  then  sets  out  the  evidence  offered  in  be- 
half of  the  Farmers  Canal  Company.  This  shows,  in  ad- 
dition to  the  facts  already  stipulated,  that  the  cash  in- 
vestment was  something  over  |100,000,  and  that  the  canal 
was  designed  to  in*igate  80,000  acres;  that  the  canal  did 
not  strike  the  large  bodies  of  laud  until  the  lower  end,  and 
that  the  company  ex|)ected  to  resume  work  in  the  near 
future  and  were  still  negotiating  in  order  to  procure 
money.  At  this  time  the  se(*retary  allowed  the  company 
30  days  in  which  to  file  a  claim  setting  out  specifically  the 
lands  they  exi)ected  to  water.  No  other  hearing  with  refer- 
ence to  the  above  claims  or  eitlier  of  them  was  ever  applied 
for,  ordered,  or  held,  except  that  the  Steamboat,  Castle 
Rock,  Belmont  and  Alliaiic(^  ditches  had  rehearings  on 
their  respective  applications  subsequent  to  April  7,  1897, 
without  notice  to  other  claimants.  The  Fanners  Canal 
Company,  through  an  officer,  filled  out  the  blank  claim 
affidavit,  and  filed  the  same  on  September  19,  1896,  claim- 
ing 1,142  6-7  cubic  feet  per  second  of  time,  with  priority 
from  September  16,  1887.  On  January  7,  1897,  the  secre- 
tary rendered  an  opinion  on  the  claim  of  the  Farmers 
Canal  Company,  made  the  same  a  matter  of  record  in  his 
office,  and  forwarded  a  copy  to  the  company,  but  no  copy 
or  notice  of  the  opinion  was  sent  or  given  to  any  of  the 
other  claimants  for  water.  On  the  same  day  the  secretary 
filed  written  opinions  allowing  the  claims  of  the  Enter- 
prise, Minatare,  Castle  Rock  and  Central  ditches,  and  at 
various  dates  from  January  8,  1897,  to  January  28,  1897, 
opinions  were  filed  allowing  the  claims  of  the  Nine  Mile, 
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Winter's  Creek,  Ranishorn  and  Brown's  Crwk  ditches  and 
adjudicating  their  respective  priorities.  On  April  7,  1897, 
the  state  board,  without  notice  other  tlian  may  be  im- 
puted by  law,  caused  a  resolution  to  be  entered  upon  its 
record  affirming  the  findings  of  tlie  secretary  as  to  the 
claims  of  these  parties^  except  Castle  Rock,  which  was 
finally  approved  on  September  22,  1897.  None  of  tlie 
claimants  were  notified  within  30  days  of  the  adoption  of 
this  resolution,  none  of  the  plaintiffs  acquired  any  knowl- 
edge or  information  concerning  the  same  for  several  years 
after  the  adoption  thereof.  At  various  dates  in  August 
and  September,  1898,  other  written  opinions  were  filed  as 
to  tlie  claims  of  the  Belmont,  Alliance  and  Chimney  Rock 
Ditch  companies,  and  on  January  2,  1897,  these  opinions 
were  a  (Brined  by  resolution  as  in  the  former  claims.  None 
of  the  opinions  or  resolutions,  and  no  certificates  as  to 
priorities,  nor  any  other  information  with  reference  to 
claims  was  ever  transmitted  to  the  county  clerk  of  tlie  re- 
spective counties,  nor  were  any  of  such  documents  ever 
filed  or  recorded,  except  the  opinion  with  reference  to  the 
claim  of  the  Farmers  Canal  Company  which  was  filed  and 
recorded  in  the  office  of  the  county  clerk  of  Scott's  Bluff 
county  on  the  27th  of  December,  1905. 

The  stipulation  then  sets  forth  at  length  the  default  of 
the  Farmers  Canal  Company  upon  its  bonds;  the  fore- 
closure of  the  trust  deed;  and  the  purchase  at  the  fore- 
<*losuro  sale  of  all  the  property  of  the  company  by  Roberts 
AValker  on  December  23,  1901.  It  also  recites  the  filing  of 
Jill  application  in  the  office  of  the  secretary  on  April  14, 
1902,  by  one  William  Frank  to  appropriate  water  for  a 
canal  to  be  built  along  substantially  the  same  line;  the 
filing  of  protests  by  that  company;  intervention  by  the 
Farmers  Irrigation  District  (which  had  also  filed  an  ap- 
plication in  June,  1902,  for  water  to  cover  a  part  of  the 
same  territory) ;  that  a  hearing  was  had,  and  the  ap- 
plications denied;  that  appeal  was  taken  to  the  district 
court,  which  reversed  the  board,  and  that  on  appeal  to  the 
supreme  court  of  the  state  of  Nebraska  its  decision  was 
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aflSrmed.  It  is  also  shown  that  by  the  final  judgment  of 
the  district  court  the  findings  of  the  state  board,  "in  so 
far  as  it  finds  the  said  Roberts  Walker  as  the  successor  in 
interest  of  the  Farmers  Canal  Company  entitled  to  an 
amount  of  water  from  the  North  Platte  river  not  to  ex« 
ceed  1,142  6-7  cubic  feet  i>er  second  of  time,  are  hereby 
ratified  and  affirmed." 

In  1904  the  Tri-State  I^and  Company  was  organized,  and 
in  February,  1904,  it  enterinl  into  an  agreement  with 
Kol)erts  Walker  for  the  purchase  of  the  property  con 
veyed  to  him  under  the  decree  of  foreclosure,  by  which 
agreement  $60,000  was  to  he  paid  to  him  for  the  property 
in  the  event  that  the  adjudication  of  the  state  board  should- 
be  confirmed  by  the  su]>reme  court,  and  f 21,000  sliould  be 
paid  for  tlie  property  if  the  judgment  of  the  district  court 
in  the  Frank  case  should  be  affirmed.  After  the  judgment 
of  the  supreme  court  it  received  deeds  and  conveyances 
from  Roberts  Walker  and  from  the  Farmers  Canal  Com- 
pany to  the  property.  In  August,  1905,  the  Tri-State 
Company  began  the  reconstruction  and  enlargement  of  the 
canal,  and  also  began  to  excavate,  reconstruct  and  en- 
large that  }>orti(m  of  the  canal  lying  below  the  19-mile 
portion  through  which  water  had  been  theretofore  con- 
ducted. In  1905  it  expended  in  resurvey,  reconstruction, 
machinery,  tools  and  labor,  $133,066.46 ;  in  1906  and  1907 
work  was  prosecuted  so  that  in  the  spring  of  1907  the 
canal  was  constructed  full  size  to  a  distance  of  40  miles 
below  the  headgate.  In  September,  1906,  application  was 
made  to  the  state  board  for  leave  to  construct  a  needle 
dam  across  the  river,  wliich  was  granted  in  October,  1906, 
work  begun,  and  $8,000  expended  thereOn.  In  that  year 
the  company  expended  in  enlargement,  construction,  deep- 
ening and  widening,  f 499,491.87;  in  1907  the  amount  ex- 
pended on  dams,  waste  way,  construction,  etc.,  amounted 
to  $323,386.87,  and  the  canal  at  the  close  of  that  year  was 
completed  for  60  miles  and  was  capable  of  irrigating 
60,000  acres  of  land.  In  1908,  $52,410.67  was  expended, 
and    in    1909    $464,535.13    was    expended,    and    at    the 
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close  of  that  year  the  canal  was  capable  of  Irrigat- 
ing all  of  the  land  described  in  the  opinion  of  the 
secretary  and  the  claim  of  the  Fanners  Canal  Company. 
The  amount  expended  in  1910  is  also  set  forth,  but  this  we 
deem  immaterial  under  the  issues.  Before  this  action  was 
l)egun  the  Tri-State  Land  Company  sold  and  conveyed  to 
the  Farmers  Mutual  Canal  Company  all  of  its  property, 
taking  in  payment  therefor  the  st/>ck  of  said  latter  com- 
pany. It  now  controls  a  majority  of  the  stock,  but  has 
sold  parties  under  its  canal  some  25,000  shares. 

The  average  flow  of  the  North  Platte  river  during  the 
last  half  of  July  and  in  August,  September  and  October, 
at  or  near  the  headgate  of  the  canal  of  the  Tri-State  Com- 
pany, does  not  exceed  800  second  feet,  and  fre(iuently 
runs  as  low  as  300  second,  fpet;  that  in  those  months  in 
1910  the  Tri-State  Company  diverted  from  300  to  400 
second  feet,  and  during  portions  of  the  time  this  diversion 
exceeded  all  the  water  flowing  in  the  bed  of  the  river  at 
that  i)oint;  that,  wliile  the  Tri-State  was  diverting  all  the 
water  flowing  in  the  river  at  its  headgate,  water  had  come 
to  the  surface  below  and  was  flowing  in  the  river  so  that 
some  of  the  plaintiff's  received  a  six'cified  part  of  the 
water  they  were  entitled  to.  In  July,  1910,  the  state  board 
caused  the  headgates  of  the  canals  of  all  the  parties  to 
this  action  except  the  Tri-State  Company  to  bo  closed,  in 
order  to  allow  the  water  to  flow  to  an  alleged  prior  ap- 
propriator  whose  canal  is  located  near  North  Platte.  N(*- 
braska.  Because  of  the  rendition  of  the  opinion  on  the 
claim  of  the  Farmers  Canal  Company  and  the  resolution 
of  the  state  board,  said  board  refused  to  close  the  head- 
gate on  the  canal  of  the  Tri-State,  and  the  board  claims 
that  the  Tri-State  has  a  prior  right  to  any  of  the  parties 
to  this  action  to  divert  1,142  6-7  second  feet  as  needed; 
that,  unless  restrained,  the  Tri-State  Company  will,  under 
the  direction  and  x>ermission  of  the  state  board,  divert  the 
full  amount  of  water  claimed  by  it,  even  though  the  di- 
version consumes  all  the  water  flowing  in  the  riv(»r.  Tlie 
irrigated  lands  have  been  used  for  the  raising  of  diversi- 
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,Whr;r^V;i^  ^:ug-^  r"- ^  p!;-:r:*:5'«^  •  *  -II -::,>•  >Vl  ri^rit  an*!  aa- 
•V/fitr  of  rS*-  ^t;jr^  Ur'-r-l  t'»  a*!; ::•:*•  *!-•=•  {•r:-»ntJe5  of  ap- 
I  ropr'i^tiffn  nh*l^r  *'  *-  f*«-r  r^f  l^l*.";.  If  t*-:^  o>ii:ent:«Ki  N* 
rjpl»H<',  t!,Mi  Tr  or#-  t\aii  l/^'iO  ai1;Ti«i:«-a':.«r*  ••f  fri*ir  dainis 
AfiK'Ii  hfiV4r  }rfH*n  m:*f\f'  hx  that  ^-rianl  s'r*-^  \\4>^  riii--e  of  its 
fir*t  (ft'^iinhjitVtu  nniil  tMaj,  a  p»tk«1  -^f  or^r  16  Tean^ 
;fr#f  aff^#lnf/'Iy  rouL  Morf<»v*^r,  wl:at»-ver  the  •-onolosio'i 
'if  fbp  rronrt  mav  be,  it  is  aIm«»sT  int-ritaWe  under  the 
Ift'i'uliitr  f-irt-mui^tauff^  of  tlie  ca<^  t*iat  one  parrr  or  the 
tfthi'T  w  ill  5»ijfTr'r  W'ri^pTis  Iosk.  It  i>,  fh«^refore,  with  a  deep 
-.^'Tj«»/f  of  rf'HfiTinHilfiliTy  and  a  kf^n  ai»pretMatioii  iif  thi- 
^nriifxm  n'**ijltK,  not  only  to  the  parties  before  the  court, 
iitit  t/i  a  %'ai*f  numlier  of  mater  nsers  in  the  st^te  of  Xe- 
UranVH^  that  we  apprr>a<'h  the  consideration  of  the  qnes- 
UifUn  mi'olved. 

TIk*  apfM'llantfi  contend,  first,  that  the  district  conrt  had 
no  juriMlirtion  to  establish  priorities,  that  being  excln- 
'\o\\  for  the  Mi\\<*  iKwird:  se<*ond,  that  the  risrhts  of  the 
ilefi'iulants  were  fixed  and  determined  br  the  state  l)oard 
ill  flu»  Frank  caw  as  affirmed  hy  the  supreme  court,  and 
that  ixuy  attack  tliereon  in  a  collateral  proceeding  can  be 
of  no  avail;  third,  that  thore  was  no  forfeiture;  fourth, 
tliat  by  tlieir  own  conduct  the  plaintiffs  are  estopped  to 
assert  any  right  as  against  the  defendants'  claim. 

On  the  other  hand,  plaintiffs  contend  that  defendants 
never  a<'()iiired  an  appropriation  for  more  than  the  amount 
of  water  allowed  by  the  district  court,  for  the  reason  that, 
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although  the  preliminary  steps — the  posting  and  record- 
ing of  notice — were  taken  and  the  intention  to  apply 
water  for  beneficial  use  existed,  yet  the  T^^ark  was  not 
I>ro^ecuted  to  completion  with  diligence,  and  water  in 
excess  of  the  amount  allowed  was  not  conducted  to  the 
place  of  intended  use  and  applied  within  a  reasonable 
time.  It  is  also  contended  that  the  Farmers  Canal  Com- 
l>any  had  no  vested  appropriation  at  the  time  the  irriga- 
f  ion  act  of  1889  was  passed. 

With  reference  to  the  claimed  adjudication  by  the  state 
board,  it  is  argued,  first,  that  that  board  never  made  a 
final  adjudication  or  an  adjudication  intended  to  be  final; 
second,  that  the  board  does  not  possess  power  or  jurisdic- 
tion to  enter  an  order  or  decree  conclusively  establishing 
rights  acquired  prior  to  the  act  of  1895,  for  the  reasons 
rliat  the  entry  of  such  an  order  would  require  the  exercise 
of  purely  judicial  powers,  which  such  board  does  not  and 
i-annot  possess,  and,  further,  that  if  it  is  possessed  of 
judicial  powers  the  method  provided  by  the  statute  for  ad- 
judicating such  rights  does  not  constitute  due  process  of 
law;  third,  that  the  manner  in  which  the  board  proceeded 
did  not  constitute  due  process  of  law,  and  its  proceedings 
so  far  as  they  purport  to  be  conclusive  adjudications  are 
absolutely  void.  It  is  also  contended  that  the  opinion  in 
tlie  Farmers  Canal  Company  claim  is  void  because  it  at- 
tcMupted  to  award  an  appropriation  in  excess  of  the  claim 
made.  The  plaintiffs  also  deny  that  this  proceeding  is  a 
rollateral  attack  upon  the  adjudication  of  the  board,  and 
maintain  that  this  is  a  direct  attack  upon  an  order  made 
in  excess  of  jurisdiction,  and  that  the  proceedings  of  the 
board  were  erroneous  to  the  extent  that  it  would  be  un- 
conscionable to  permit  them  to  stand.  It  is  further  con- 
tended that,  if  any  appropriation  in  excess  of  28  second 
feet  of  water  was  ever  acquired  by  the  defendants,  the 
same  has  been  lost  and  forfeited  by  nonuser.  And,  as  to 
the  claim  of  estoppel,  it  is  argued  that  the  mere  fact  that 
plaintiffs  remained  silent  and  did  not  assert  any  hostile 
claim  is  entirely  insuflScient  to  constitute  an  estoppel.    It 
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is  also  maintained  that  the  opinion  of  the  state  board  in 
the  Farmers  Canal  Company  claim  did  not  purjwrt  to 
adjudicate  a  vested  and  completed  appropriation  for  any 
definite  quantity  of  water,  and  that  the  right  of  that  com- 
pany was  limited  by  the  opinion  to  water  acquired  for  such 
lands  as  should  be  irrigated  prior  to  September  1,  1905; 
that  the  limitation  of  the  appropriation,  if  construed  to 
be  in  excess  of  the  jurisdiction  of  the  board,  if  excised 
from  the  opinion,  radically  reconstructs  it  and  would  ren- 
der it  either  void  or  make  it  reach  a  result  contrary  to  what 
was  intended  and  declared;  that,  if  construed  as  an  at- 
tempt to  adjudicate  and  perfect  an  appropriation  of  more 
than  7.15  second  feet,  such  excess  is  unsupi)orted  by  any 
recorded  statement  of  claim  or  evidence,  and  was  beyond 
the  jurisdiction  of  the  board;  that,  if  it  be  assumed  that 
the  adjudication  was  valid,  then  the  nonuser  of  any  water 
in  excess  of  28.57  second  feet,  together  with  the  use  dur- 
ing ten  years  by  the  other  parties  of  all  water  in  the  river 
during  low  stages,  has  occasioned  by  prescription  a  lof«s 
to  defendants  and  a  corresponding  gain  to  plaintiffs  in  the 
order  of  their  priority. 

Much  of  the  argument  in  behalf  of  some  of  the  plain- 
tiffs discusses  the  question  as  to  what  constitutes  an  ap- 
propriation, and  it  is  maintained  with  much  force  that 
there  can  be  no  valid  and  vested  appropriation  until  the 
water  diverted  has  been  actually  applied  to  a  beneficial 
use.  Many  decisions  of  the  courts  of  Colorado  and  other 
states  are  cited  to  uphold  this  contention.  A  different  view 
is  taken  in  the  brief  of  counsel  appearing  for  the  Belmont 
Company  and  Alliance  Irrigation  District.  Quoting  and 
construing  the  statutes  of  1889,  he  says:  "The  legislature 
never  meant  to  encourage  any  one  to  invest  their  money 
in  an  enterprise,  supposedly  for  a  public  good,  and  then 
to  take  away  from  him  or  them  their  appropriation  simply 
because  the  landowner  did  not  take  the  water  within  a 
specified  time.  That  was  a  provision  of  subsequent  legis- 
lation. The  principle  of  the  application  of  water  to  land 
before  the  absolute  vesting  of  the  appropriation  was  not 
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of  the  essence  of  the  act.  ♦  ♦  ♦  There  is  nothing  in  the 
act  that  in  anywise  indicates  that  water  mnst  be  applied 
to  land  in  order  to  make  the  appropriation  absolute.  The 
act  provides  that,  within  a  certain  time  after  the  posting 
of  the  notice,  actual  work  of  construction  must  be  begun 
and  in  good  faith  carried  forward  to  completion,  and  that 
by  'completion'  is  meant  conducting  the  water  to  the  place 
of  intended  use — to  such  place  on  the  line  of  the  canal  as 
the  landowner  desires  to  receive  it  into  and  carry  it 
through  his  laterals.  ♦  ♦  ♦  The  act  of  1895  (section  28) 
speaks  of  the  application  of  water  to  a  beneficial  use,  or 
for  beneficial  purposes,  but  tlie  act  of  1889  nowhere  does. 
After  a  canal  was  constructed  under  the  prior  act,  there- 
fore, and  the  water  conducted  through  the  same,  if  the 
owner  at  all  times  stood  ready  and  willing  to  carry  water 
for  such  landowners  as  would  take  it,  he  made  all  and  the 
only  application  that  he  could  make,  and  all  that  the  act 
expected  him  to  make,  and  his  right  to  his  appropriation 
continued  as  a  developing  right  until  all  lands  under  the 
canal  were  using  water,  and  thereupon  ripened  into  a 
complete  appropriation."  Counsel  for  other  plaintiffs  also 
concedes  that  "in  some  states,  by  statute,  an  appropriation 
is  treated  as  effected  when  all  the  works  are  completed, 
the  water  is  available  for  use,  and  there  are  lands  reached 
by  the  system  ready  to  be  tilled  by  its  occupants.  In  other 
states,  by  statute,  the  appropriation  is  not  deemed  com- 
plete until  the  beneficial  use  of  water  occurs.  Such  was 
the  rule  prior  to  legislation."  See,  also,  sections  8-10,  ch. 
68,  laws  1889,  defining  appropriation  and  completion  of 
work.  This  subject  is  also  considered  to  some  extent  in 
the  monographic  note  to  Nevada  Ditch  Co.  v,  Bennett^  60 
Am.  St.  Kep.  777,  816  (30  Or.  59),  where  the  commentator 
says:  "The  appropriation  of  water  for  sale  to  others  is 
authorized  by  the  statutes  of  the  states  in  which  it  is  valu- 
able for  that  purpose,  and,  in  many  instances,  the  chief, 
and  even  the  sole,  object  of  an  appropriator  is  not  that  of 
any  use  by  him  in  and  upon  his  own  lands  or  mines,  but 
the  sale  of  the  water  to  others  who  have  mines  to  be  worked 
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or  lands  to  bi»  irrigated.  In  cases  of  appropriation  for  the 
purpose  of  snpplying  water  to  others,  we  do  not  understand 
how  it  ran  he  said  that  the  use  of  the  water  is  an  essential 
element  of  its  appropriation.  If  the  intended  appropriator 
constructs  the  works  and  appliances  necessary  for  the  di- 
version of  the  water  and  the  carrying  of  it  to  points  where 
its  use  is  desirahle  and  profitable,  and  has  actually  carried 
it  there,  or  is  ready  and  willing  to  do  so,  and  offers  it  to 
all  persons  who  are  willing  to  pay  for  its  use,  we  appre- 
hend that  his  appropriation  is  complete,  though  the  per- 
sons to  whom  it  is  thus  offered  refuse  to  receive  or  use  it. 
They  certainly  cannot  thus  defeat  the  rights  of  the  di- 
verter."  What  the  rights  of  the  canal  owner  or  of  subse- 
quent takers  nmy  l>e  in  such  case  it  is  unnecessary  here  to 
consider.  A  discussion  as  to  this  point  may  be  found  in 
Sotrards  v.  Meagher,  37  Utah,  212,  108  Pac.  1112,  This 
court  has  repeatedly  said  that  a  canal  company  is  to  a 
certain  extent  a  public  service  coi-poration ;  that  it  does 
not  own  the  water  that  it  carries,  but  acquires  by  appro- 
priation the  right  to  divert  the  same  and  to  charge  a 
reasonable  fee  for  the  carriage  of  the  same  to  the  lands 
upon  which  it  was  designed  to  be  used.  PaHon  d  Hershey 
L  C,  cf  L.  Co,  i\  Farmers  &  Merchants  T.  d  L.  Co.,  45  Neb. 
884;  Castle  Rock  L  C.  d  W.  P.  Co,  t\  Jurisch,  67  Neb.  377; 
McCook  In-iffation  d  W.  P.  Co,  v.  Crews,  70  Neb.  115. 
Without  further  discussion,  we  are  content  to  adopt  the 
views  as  to  what  constitutes  an  appropriation  under  the 
act  of  1889  thus  stated  by  counsel,  so  far  as  relates  to 
appropriation  by  a  canal  owner  who  is  a  carrier  of  water 
to  be  applied  to  a  beneficial  use  upon  land  owned  by  others, 
with  the  reservation,  however,  that  the  water,  formerly, 
must  have  been  applied  within  a  reasonable  time  in  order 
to  retain  the  first  right  to  take  it  from  the  river,  and,  now, 
it  must  be  applied  within  the  time  limited  by  the  statute. 
Comp.  St.  1911,  ch.  93a,  art  II,  sec.  18. 

One  of  the  principal  questions  argued  in  the  case  is 
with  respect  to  the  validity  and  effect  of  the  proceedings 
of  the  state  board  when  it  undertook  to  adjudicate  priori- 
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ties  under  the  command  of  section  16,  ch.  69,  laws  1895 
(Ann.  St.  1909,  sec.  6795).  We  deem  it  unnecessary  here 
to  set  out  at  length  the  provisions  of  the  statute  with  refer- 
ence to  the  adjudication  of  priorities,  or  tlie  order  which 
was  made  upon  the  claim  of  the  Farmers  Canal  Compmy 
by  the  state  board.  These  are  all  set  out  at  length  in  the 
opinion  in  Farmers  Canal  Co.  v.  Frank,  72  Neb.  136.  In 
that  caise  it  was  held :  "The  powers  of  tlie  state  board  of 
irrigation  exercised  under  section  16,  art.  II,  ch.  93a  of 
the  irrigation  act  of  1895,  are  r/wa^*t-judicial  in  their  na- 
ture, and  an  adjudication  by  it  of  a  right  of  priority  of 
appropriation  of  water  made  before  taking  effect  of  the 
act  of  1895,  after  proper  notice,  is  final,  unless  appealed 
from,  and  cannot  be  collaterally  attacked."  That  case  was 
an  appeal  from  an  order  of  tlie  board  refusing  two  appli 
cations  for  appropriations  on  the  ground  that  appropria- 
tions already  were  in  existence  for  the  sjime  lands.  The 
court  decided  in  effect  that,  in  a  matter  properly  before 
it,  the  board  had  allowed  an  appropriaticm  as  claimed, 
and  that  it  was  concluded  by  its  own  prior  order  and  ad- 
judication. We  are  asked  by  the  plaintiff  to  reexamine 
this  doctrine,  which  it  is  earnestly  contended  is  entirely 
erroneous  and  is  based  upon  a  misconception  of  the  pow- 
ers and  duties  of  that  board.  In  view  of  the  fact  that  only 
a  few  pages  of  the  briefs  in  that  case  were  devoted  to  the 
discussion  of  this  question,  and  that,  as  the  writer  recalls, 
but  a  short  time  was  spent  in  oral  argument,  we  have  con- 
sidered the  learned  and  exhaustive  arguments  presoiited 
at  this  time  and  will  endeavor  to  discuss  them  as  suc- 
cinctly as  we  may. 

It  is  first  contended  that  the  state  board  does  not  p<^ssess 
power  or  jurisdiction  to  enter  such  an  order  or  decree.  It 
is  argued  that  under  the  constitution  tlie  government  of 
the  state  is  divided  into  three  distinct  departments,  the 
legislative,  the  executive,  and  judicial,  and  no  person  or 
collection  of  persons  being  one  of  these  parties  shall  ex- 
ercise any  powers  belonging  to  either  of  the  other's,  ex- 
cept as  heretofore  expressly  directed  or  permitted.     The 
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same  contention  was  first  made  in  this  court  in  the  case 
of  Crawford  Co.  v.  Uatliaioay,  60  Nob.  754.  Tlie  case  was 
decided  on  another  ground,  but  on  this  question,  in  the 
opinion  by  Nokval,  C.  J.,  it  is  said:  "It  is  conceded  by 
appellant  that  any  right  it  may  have  in  the  premises 
arises  out  of  the  irrigation  act  of  1895  (Couip.  St.  1897, 
ch.  93a),  and  that  without  that  act  neitlier  the  appellant 
nor  the  numerous  cross-petitioners  have  any  right  to  the 
waters  by  them  sought  to  be  appropriated,  unless  the  act 
of  1877  may  have  abrogated  the  common  law  rights  of  ri- 
parian owners,  a  question  to  which  we  will  advert  later. 
If  this  irrigation  act  of  1895  is  valid  and  constitutional, 
the  trial  court  properly  refused  to  try  and  determine  the 
right  of  priority  between  these  litigants  for  the  reason  that 
the  board  of  iiTigation  provided  by  that  act  is  thereby 
given  exclusive  original  jurisdiction  to  try  tliose  questions, 
and  the  same  had  not  boon  by  it  heard  or  in  anywise  de- 
termined. Appellant  admits  the  trutli  of  this  proposition, 
hut  seeks  to  avoid  it  by  contending  that  that  portion  of 
tlie  act  which  erects  a  board  of  irrigation,  giving  it  ex- 
clusive judicial  powers,  is  in  derogation  of  section  1,  art. 
VI  of  the  constitution,  in  that  the  legislature  by  said  act 
sought  to  erect  a  new  judicial  tribunal  in  place  of  one  of 
the  regularly  constituted  courts  of  the  state.  Without 
deciding  that  that  portion  of  the  act  is  uncoustituticmal, 
we  will  assume  its  invalidity  for  the  purposes  of  this  case, 
for  a  cursory  oxamination  of  the  act  will  convince  any  one 
that  tlio  l)<)ard  of  irrigation  was  one  of  the  inducements  for 
its  passage,  and  it  is  so  interwoven  with  the  w^hole  act  a« 
to  make  it  imjjossible  to  declare  this  iK)rtion  thereof  in- 
valid without  also  effecting  the  destruction  of  the  remiain- 
der  of  the  act/'  On  motion  for  rehearing  an  additional 
opinion  was  written  by  Norval,  C  J.,  61  Neb.  317.  The 
opinion  discusses,  at  length,  at  pages  325  to  328,  inclusive, 
the  question  as  to  whether*  tlie  act  is  unconstitutional  for 
the  reason  that  judicial  powers  are  conferred  upon  the 
board.  The  writer,  tlmugh  evidently  of  the  opinion  that 
if  the  pn>vision8  with  reference  to  the  board  fall  the  whole 
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act  would  fall  with  them,  and  implying,  at  least,  that  the 
act  is  valid,  says  the  court  expressly  refused  to  decide 
this  question  because  it  "is  not  involved  in  the  case  at 
bar,"  and  "it  merely  decides  that,  if  the  act  in  question  ijH 
valid,  plaintiff  proceeded  in  the  wrong  forum."  And  it 
was  said  that,  if  unconstitutional  with  resi)ect  to  the 
judicial  powers  of  the  board,  it  is  void  as  a  whole.  A  re- 
hearing was  had,  and  in  an  opinion  prepared  by  Holcomb, 
J.,  the  purpose  of  the  act  was  stated  more  fully.  67  Neb. 
325.  It  seems  that  the  action  was  brought  by  the  plaintiff 
below  to  have  adjudicated  the  rights  of  12  persons  to  the 
use  of  water  flowing  in  the  White  river,  and  to  enjoin 
Hall,  a  rijyarian  owner,  from  interfering  with  the  head- 
gates  and  works  connected  with  an  irrigating  canal  being 
constructed  by  the  plaintiff.  The  trial  court  refused  to 
try  the  case  on  its  merits  for  the  reason  that  the  water 
rights  of  the  respective  parties  had  not  first  been  deter- 
mined by  the  state  board  of  irrigation.  This  court  took  a 
different  view  as  to  the  rights  of  riparian  owners,  and  the 
judgment  was  reversed  and  the  cause  remanded,  with  di- 
rections to  try  the  case.  The  opinion  of  Judge  Holcomb, 
after  considering  the  question  at  some  length,  says  at  page 
367 :  "Powers  of  the  same  general  nature  and  character 
are  conferred  upon  almost  every  administrative  body 
known  to  the  statute,  and  regarding  which  it  has  fre- 
quently been  decided  are  of  a  gt^asi-judicial  nature,  and 
yet  such  bodies  are  invariably  held  to  be  administrative, 
and  to  in  no  way  conflict  with  the  constitutional  pro- 
visions regarding  officers  and  bodies  upon  whom  judicial 
power  may  be  conferred.  The  state  board  of  transporta- 
tion, as  heretofore  organized  in  this  state,  the  constitu- 
tionality of  which  has  been  invariably  upheld  when  at- 
tacked, in  all  respects,  save  as  to  the  manner  of  passing 
the  law  providing  for  its  creation,  is  a  fair  illustration  of 
the  validity  of  legislation  of  this  character.  Numerous 
other  boards  and  offices  created  by  statutes,  of  an  admin- 
istrative character,  and  yet  possessing  powers  of  a  qiuisi- 
judicial  nature^  might  also  be  referred  to  if  thought  to 


^''>      7" 


!<} 


.  * 


142 


NEBRASKA  REPORTS. 


[Vol.  92 


Enterprise  Irrisation  District  r.  Tri-8tat«  Land  Oo. 


serve  any  useful  purpose.  For  the  reasons  given,  we  are 
of  the  opinion  that  the  sections  of  the  act  in  question  are 
not  obnoxious  to  the  constitution  on  the  objections  raised 
by  counsel,  and  that  Hie  authority  of  the  board  of  irriga- 
tion to  make  the  determinations  contemplated  by  the  act, 
and  the  requirement  of  its  approval  as  a  condition  to  the 
right  of  appropriation  under  the  provisions  of  the  act,  is 
a  valid  exercise  of  leglislative  power'' — citing  Farm  In- 
vestment Co,  V.  Carpenter^  9  Wyo.  110.  As  to  this  point 
Judge  Sedgwick  concurred,  saying:  "Those  parts  of  the 
irrigation  act  of  1895  which  provide  for  a  board  of  irriga- 
tion, and  the  adoption  of  the  rule  of  ownership  of  water 
by  appropriation,  are  constitutional."  In  McCook  Irriga- 
tion c6  W.  P.  Co.  V.  Crews,  70  Neb.  115,  the  constitu- 
tionality of  the  irrigation  act  of  1895  was  again*  chal- 
lenged, but  the  law  was  again  sustained  by  the  court. 

In  the  face  of  these  decisions  it  hardly  seems  necessary 
to  again  consider  the  question,  but  we  have  done  so,  and 
have  examined  further  authorities.  It  is  a  matter  of  com- 
mon knowledge  that  both  in  the  administration  of  the 
laws  of  the  United  States  and  of  the  several  states,  boards 
or  individuals,  for  the  purpose  of  exercising  executive  or 
administrative  functions,  are  often  compelled  to  inquire 
into  and  determine  questions  requiring  the  exercise  of 
powers  judicial  in  their  nature.  Some  of  such  determina- 
tions are  often,  by  virtue  of  the  statutes  defining  the  func-s 
tions  and  power  of  the  tribunal,  final  and  decisive,  and 
others  are  made  reviewable  by  appeal  to  the  courts.  For 
example,  the  determination  of  the  general  land  office  with 
respect  to  controversies  over  claims  to  the  public  lands; 
the  action  of  boards  of  medical  examiners  in  granting  or 
refusing  diplomas  to  persons  seeking  to  practice  medicine; 
the  determination  by  boards  of  county  commissioners  in 
this  state  that  the  formation  of  a  drainage  district  will  be 
conducive  to  public  health,  or  that  the  establishment  of  a 
highway  is  necessary;  the  judgment  of  a  commission  cre- 
ated by  congress  to  pass  upon  the  validity  of  private  land 
claims  in  territory  ceded  to  the  United  States.    Number- 
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less  other  instances  may  be  adduced.  Whether  reviewable 
by  the  courts  or  not,  the  exercise  of  such  powers  by  tri- 
bunals of  this  nature  has  seldom  been  held  to  be  a  viola- 
tion of  the  constitution  in  this  respect.  McGehee,  Due 
Process  of  Law,  162,  368;  Reetz  v.  Michigan,  188  U.  S. 
505;  Gardner  v.  Bonestell,  180  U.  8.  362;  Bates  d  Guild 
Co.  V.  Payne,  194  U.  S.  106;  People  v.  Simon,  176  111.  165; 
Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110;  State  v. 
Thome,  112  AVis.  81,  55  L.  R.  A.  956;  Gee  Wo  v.  State, 
36  Neb.  241;  Lincoln  Medical  College  v.  Poynter,  60  Neb. 
228.  We  are  satisfied  with  the  conclusion  reached  by  this 
court  in  the  cases  cited,  which  were  followed  in  Farmers 
Canal  Co.  v,  Frank,  72  Neb.  136,  and  see  no  reason  to 
change  our  conclusion  in  this  respect. 

On  the  point  that  the  action  of  the  board  in  adjudicat- 
ing priorities  does  not  constitute  due  process  of  law  for 
the  reason  that  the  statute  does  not  s[x^cifically  provide 
for  notice  to  the  parties,  we  are  of  opinion  that  where  a 
statute  under  the  i)olice  power  of  the  state  authorizes  a 
proceeding  aflFecting  the  property  rights  of  any  person, 
and  does  not  expressly  provide  for  notice  to  be  given,  the 
right  to  notice  is  implied,  and  that  wliere  a  proper  notice 
has  been  given,  under  a  procedure  authorized  by  the  legis- 
hiture,  and  a  party  has  appeared,  he  has  not  been  deprived 
of  any  of  his  rights  without  due  process  of  law.  And  this 
is  more  especially  the  case  wliere  the  proceedings  are  not 
in  the  nature  of  proceedings  at  law  or  in  equity.  The 
constitution  and  the  statute  will  be  construed  together  as 
one  law.  Baltimore  d  0.  R.  Co.  v.  Pittshnrf/,  W,  d  K.  R, 
Co.,  17  W.  Va,  812,  835;  Paulsen  r.  Portland,  149  U.  S. 
30;  Kentucky  Railroad  Tar  Cases,  nS  U.  S.  321,  334.  See, 
also,  McGehee,  Due  Process  of  Law,  82,  and  cases  cited  in 
note  to  Sterritt  v.  Young,  4  L.  R.  A.  n.  s.  169  (14  Wyo. 
146),  beginning  with  page  173.  Plaintiffs  cite  McGavook 
V.  City  of  Omaha,  40  Neb.  64,  to  sustain  their  proposition. 
Although  the  writer  of  the  opinion  in  that  case  seems  to 
think  that  the  authori  'es  i)rep(>nderate  in  favor  of  the 
view  tliat  notice  must  be  prescribed  in  a  statute  in  order 
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I  that  it  be  valid,  the  court  expressly  confines  the  holding  tc 

the  proposition  that,  if  notice  is  not  given  in  condemna- 
tion proceedinf!:s,  the  right  to  bring  an  action  for  damages 
is  not  barred.  This  case,  therefore,  is  no  authority  in  sup- 
port of  the  proposition. 

By  the  act  of  1895  the  legislature  committed  the  duty 
of  prescribing  the  method  of  procedure  with  respect  to 

^  such  adjudications  to  the  state  board.    That  board  form- 

ulated rules  providing  for  notice,  and  allowing  for  hear- 
ings and  appeals.     We  think  the  legislature  had  power 

|-  to  delegate  this  duty  to  that  body,  and  that  the  fact  that 

the  method  of  procedure  was  not  embodied  in  the  statute 
does  not  render  due  process  lacking  in  the  proceedings. 

It  is  contended  that  the  opinion  of  the  secretary  was 
void  because  it  was  in  excess  of  the  claim  filed  by  the  com- 
pany. It  is  assumed  by  the  plaintiffs  that  the  "claim" 
adjudicated  by  the  board  was  the  affidavit  filed  by  the 
Farmers  Canal  Company,  but  in  this  we  think  they  are  in 
serious  error.  The  "claim"  which  the  board  investigated, 
and  which  the  statute  mentions,  is  "the  claim  for  appro- 
priation now  on  record'^  (section  16),  and  it  is  as  to  this 
claim,  and  other  claims  based  upon  actual  use  without 
posting,  that  "the  method  of  determining  the  priority  and 
amount  of  appropriations  shall  be  determined  by  said 
state  board."  Moreover,  in  the  1889  rejwrt  of  the  state 
board  the  method  of  adjudicating  claims  is  set  forth,  and 
it  is  showTi  that  the  copies  of  notices  posted  and  filed, 
transmitted  by  the  county  clerks,  and  the  claims  presented 
to  the  board  by  parties  who  neglected  to  post  notices,  but 
who  had  previous  to  1895  appropriated  and  used  water, 
constituted,  according  to  its  practice,  the  claims  to  be  ad- 
judicated. We  are  of  opinion  that,  even  if  no  blank  claim 
affidavit  had  ever  been  filed  by  the  company,  as  in  fact 
none  was  filed  until  long  after  the  hearing  had  been  had, 
the  board  would  still  have  had  power  and  jurisdiction  to 
determine  the  validity  and  priority  of  claims  "now  on 
record."  The  rules  of  the  board  clearly  show  that  the 
affidavit  filed  by  claimants  under  recorded  notices  was 
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intended  to  be  taken  as  evidence,  and  not  as  a  pleading. 
The  opinion  shows  that  "the  claim  *  *  *  is  made  by 
virtue  of  posting  three  notices  of  appropriation  at  the 
proposed  point  of  diversion,"  setting  forth  specifically  the 
time  of  posting  and  recording  each  notice.  The  authori- 
ties cited  to  sustain  the  proposition  that  a  judgment  in 
excess  of  the  claim  made  in  the  petition  is  void  are,  there- 
fore, inapplicable,  and  the  finding  was  not  in  excess  of 
the  claim  made.  In  this  connection  plaintiffs'  counsel  say : 
"If  we  assume  that  the  board  had  jurisdiction  to  hear 
and  determine  the  claiih  of  the  Farmers  Canal  Company 
as  against  other  claimants  to  the  use  of  water  from  said 
river,  then  we  are  perfectly  willing  to  concede  that,  if  the 
board  made  an  adjudication  that  the  Farmers  Canal  Com- 
pany was  entitled  to  an  appropriation  greater  than  it  was 
possessed  of  at  that  time^  it  \rould  he  final,  provided  that 
said  company  claimed,  an  appropriation  to  the  extent  of 
its  allowance  by  the  state  board,  and  other  claimants  had 
knowledge  thereof;  but  we  do  not  concede  that,  it  a  claim- 
ant only  asks  for  an  appropriation  of  10  cubic  feet  of 
water,  the  state  board  has  jurisdiction  to  grant  to  him 
1,000  cubic  feet  of  water ;  or,  if  he  makes  application  for 
a  permit  to  appropriate  or  claims  an  inchoate  or  incom- 
plete appropriation,  that  the  state  board  has  jurisdiction 
to  allow  a  completed  appropriation."  By  this  concession 
in  the  brief  it  would  seem  that  plaintiffs  themselves  take 
the  same  view  as  this  court  did  in  the  Frank  case,  since 
by  the  several  notices,  which  were  matters  of  public  record 
of  which  the  plaintiffs  were  charged  with  notice,  the 
Farmers  Canal  Company  claimed  an  amount  of  water 
greatly  in  excess  of  the  allowance  made  to  it  by  the 
state  board.  The  fallacy  in  the  argument  of  plaintiffs' 
counsel  is  that  the  posted  and  recorded  claims,  which 
under  the  statute  were  the  basis  and  the  moving  cause  for 
the  action  of  the  board,  are  treated  as  of  no  force  or  effect, 
and  the  claim  affidavit  subsequently  filed  is  assumed  to 
be  a  pleading  by  which  the  authority  of  the  board  is 
limited. 
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It  is  insisted  that  because  the  act  of  1895  (section  19) 
provides  that  ''when  the  adjudication  of  a  stream  shall 
have  been  completed  it  will  be  the  duty  of  the  state  board 
to  make  and  cause  to  be  entered  of  record  in  its  office  an 
order  determining  and  establishing  the  several  priorities," 
etc.,  the  action  of  tlie  board  upon  the  claini  of  the  Farmers 
Canal  Company  was  void,  for  the  reason  that  the  adjudi- 
cation on  tlie  stream  had  not  been  completed  when  the 
opinion  was  filed  and  affirmed.  It  is  shown,  however,  that 
hearings  had  been  had  upon  all  the  claims  to  the  water 
from  the  North  Platte  river;  that  the  secretary  proceeded 
to  examine  and  render  opinions  upon  each  claim;  that  on 
January  7,  1897,  opinions  were  rendered  by  him  upon  the 
claims  of  the  Farmers  Canal  Company,  and  others,  and 
from  time  to  time  opinions  were  rendered  on  other  claims. 
On  April  7,  1897,  the  opinions  upon  these  and  other 
claims,  from  which  appeals  were  not  taken,  were  affirmed 
by  resolution  of  the  board.  A  liearing  was  had  as  to  the 
claims  of  several  of  the  plaintiffs,  and  a  subsequent  resolu- 
tion adopted  on  January  2,  1899,  affirming  the  opinions 
rendered  on  rehearing.  It  would  seem  that,  while  the 
secretary  filed  his  opinion  on  each  claim  as  soon  as  he  had 
reached  a  conclusion  with  regard  to  its  validity  and  pri- 
ority, the  board  itself  took  no  action  in  the  matter  until 
the  investigation  was  completed,  when  it  affirmed  Hie 
opinions  en  mamc.  The  fact  that  rehearings  were  granted 
in  a  few  cases  could  not  operate  to  divest  the  board  of  the 
power  it  possessed  and  had  already  exercised.  Even  if 
the  decision  was  premature,  we  are  inclined  to  the  view 
that  it  would  be  a  mere  irregularity,  and  not  a  void  act. 

PlaintiflPs  also  argue  that  rule  3  of  the  board  implies 
that  the  adju<lication  provided  for  was  not  intended  to  be 
final,  because  it  provides  that  "the  first  adjudication  of 
the  rights  of  claimants  shall  be  conducted  for  the  purpose 
of  determining  the  validity  of  claims,"  etc.  This  was  what 
was  actually  done,  that  is,  the  validity  of  the  claims,  evi- 
denced by  the  posted  and  recorded  notices  claiming  water 
in   specified  quantities  with   priorities  dating  from   the 
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posting  and  recording  thereof,  were  actually  determined, 
and,  when  this  was  done,  no  further  adjudication  upon 
this  point  could  be  had.  It  appears  also  from  an  examina- 
tion of  the  entire  body  of  rules  that  no  other  hearing  or 
adjudication  is  provided  for  thereby,  except  in  cases  of 
contests  or  rehearings  before  the  secretary  or  the  board. 

It  is  also  contended  that,  because  no  certificate  was 
issued  within  30  davs  after  the  determination  of  the  board, 
its  adjudication  was  not  final  and  tliere  was  nothing  from 
which  any  of  the  parties  could  have  appealed  to  the  dis- 
trict court.  The  limitation  of  30  days  in  which  to  issue 
the  certificate  we  think  is  merely  directory.  The  certificate 
required  by  the  statute  does  not  constitute  the  adjudica- 
tion, but  is  merely  evidence  thereof. 

It  is  next  insisted  that  the  language  of  the  opinions 
themselves  shows  that  they  were  not  intended  as  final 
adjudications,  that  the  board  and  its  secretary  followed 
the  practice  which  seems  to  have  prevailed  in  the  courts 
of  Colorado,  by  which  in  proceedings  to  settle  water  rights 
decrees  may  be  rendered,  both  final  and  interlocutory  in 
their  nature;  final  and  conclusive  as  to  water  which  the 
court  found  had  already  been  applied  to  a  beneficial  use, 
and  conditional  or  interlocutory  in  that  they  recognized 
and  declared  the  capacity  of  tlie  canal  and  the  quantity 
of  water  required  for  future  use  and  decreed  a  right  to 
the  same;  contingent  upon  the  exercise  of  diligence  in 
constructing  the  ditch  and  applying  the  water  from  the 
same  to  a  beneficial  use.  It  is  not  improbable  that  the 
board  of  irrigation  had  the  Colorado  practice  in  mind. 
There  is  no  statute  in  this  state  authorizing  such  condi- 
tional ^decrees  in  a'  proceeding  brought  before  the  state 
board  to  ascertain  and  adjudicate  priorities.  The  statu- 
tory duty  of  the  board  in  this  connection  was  to  ascertain 
the  rights  which  had  l)ecome  vested  before  the  taking 
effect  of  the  act  of  1893  and  the  extent  of  sucli  rights. 
Their  powers  were  special  and  limited,  and  could  not  ex- 
ceed the  statutory  grant.  After  the  taking  effect  of  the 
act  of  1895,  all  water  in  the  streams  of  the  state,  the  right 
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to  appropriate  wliich  had  not  already  vested,  could  only  be 
set  apart  to  individuals  by  obtaining  a  permit  from  the 
state  board  under  the  manner  of  procedure  specified  in 
sections  28  to  31,  inclusive,  of  the  act.    In  so  far,  there- 
fore, as  the  board  attempted  to  make  a  conditional  order 
in  such  a  proceeding,  its  action  was  unauthorized  and  nu- 
gatory. But  it  is  contended  that  the  holding  in  the  Franl- 
case  that  the  adjudication  may  be  upheld  with  the  ultra 
vires  conditions  eliminated  is  erroneous  and  should  be 
set  aside.    In  iihatc  i\  Ke11o(/(j^  170  U.  S.  312,  the  contro- 
versy was  one  witli  respect  to  the  title  to  a  large  tract  of 
laud  in  New  Mexico;  it  being  contended  it  WcOS  mineral 
land  subject  to  entry.     A  congressional  grant  provided 
that  the  land  should  be  selected  by  the  grantees,  and  that 
it  should  be  vacant  and  ncmmineral.    The  land  w^as  settled 
by  the  claimants,  and  the  selection  reported  to  the  land 
department  by  the  surveyor  general  of  New  Mexico,  whose 
duty  it  was  to  make  the  survey  and  see  that  the  lands  were 
such  as  the  grantees  were  entitled  to  select.    The  land  de- 
partment approved  the  snrvey,  field  notes,  and  plat,  and 
noted  on  its  maps  that  the  land  had  been  segregated,  but 
the  certificate  of  approval  entered  upon  the  plat  filed  In 
the  land  department  by  the  surveyor  general,  under  the 
directions  of  that  department,  made  the  approval  "subject 
to  the  conditions  and  provisions  of  section  6  of  the  act  of 
congress,  approved  June  21,  ISnO."    This  is  the  act  making 
the  grant  and  providing  that  the  land  shall  be  "not  min- 
eral" in  character.    The  conrt  held  that  the  limitation  was 
beyond  the  power  of  the  land  department  to  impose,  and 
that  the  title  was  valid  and  not  affected  by  the  limitation, 
saying:    "What  is  the  significance  of,  and  what  effect  can 
be  given  to,  the  clanse  inserted  in  the  certificate  of  ap- 
proval of  the  plat  tliat  it  was  subject  to  the  conditions  and 
provisions  of  tlie  net  of  congress?    We  are  of  opinion  that 
the  insertion  of  any  such  stipnlation  and  limitation  was 
beyond  the  power  of  the  land  department.     Its  dnty  was 
to  decide  and  not  to  decline  to  decide,  to  execute  and  not 
to  refuse  to  execute  the  will  of  congress.    It  could  not  deal 
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with  the  land  as  an  owner  and  prescribe  the  conditions 
upon  which  title  might  be  transferred.    It  was  agent  and 
not  principal.    Congress  had  made  a  grant,  authorized  a 
selection  within  three  years,  and  directed  the  surveyor 
general  to  make  survey  and  location,  and  within  the  gen- 
eral powers  of  the  land  department  it  was  its  duty  to  see 
that  such  grant  was  carried  into  effect  and  that  a  full 
title  to  the  proper  land  was  made.    Undoubtedly  it  could 
refuse  to  approve  a  location  on  the  ground  that  the  land 
was  mineral.     It  was  its  duty  to  decide  the  question — a 
duty  which  it  could  not  avoid  or  evade.    It  could  not  say 
to  the  locator  that  it  approved  the  location  provided  no 
mineral  should  ever  thereafter  be  discovered,  and  disap- 
proved it  if  mineral  were  discovered;  in  other  words,  that 
the  locator  must  take  the  chances  of  future  discovery  of 
minerals.    It  was  a  question  for  its  action  and  its  action 
at  the  time."    See,  also,  Deffehack  v.  Hawke,  115  U.  S.  392, 
406,  where  it  is  said :   "The  land  officers,  who  are  merely 
agents  of  the  law,  had  no  authority  to  insert  in  the  patent 
any  other  terms  than  those  of  conveyance,  with  recitals 
showing  a  compliance  with  the  law  and  the  conditions  it 
prescribed."    By  a  parity  of  reasoning,  the  only  authority 
which  the  state  board  had  was  to  adjudicate  the  validity 
of  the  claims  filed  and  determine  their  priority,  under 
sections  15  to  27,  inclusive,  of  the  act.    This  being  done, 
its  powers  and  duties  in  the  matter  before  it  were  ended, 
and  it  had  no  power  to  impose  conditions,  no  application 
for  unappropriated  water  Ixnng  before  it  for  consideration. 
Much  is  said  in  the  plaintiffs'  briefs  upon  the  proposi- 
tion that  tlie  powers  and  duties  of  the  board  are  adminis- 
trative in  character,  and  the  point  is  sought  to  be  made 
that  controversies   between  rival   appropriators  are   not 
within  the  scope  of  its  powers  and  duties.     This  may  be 
granted,  and,  yet,  it  cannot  help  the  plaintiffs  here.    The 
board  was  authorized  under  the  statute  to  fix  a  time  for 
determining  tlie  claims  of  all  persons  to  the  waters  of 
the  North  Platte  river  which  had  become  vested  prior  to 
April,  1895.    Notice  was  given  of  the  time  and  place  of 
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the  hearing.  All  the  parties  to  this  suit  or  their  pre- 
decessors in  interest  appeared.  The  board  examined  their 
claims,  passed  upon  their  validity,  and  fixed  their  priori- 
ties. This  was  absolutely  essential  for  its  own  informa- 
tion in  order  that  it  might  administer  and  distribute  the 
unappropriated  waters.  By  its  rules  it  provided  for  the 
contest  of  claims  made,  and  for  a  hearing  upon  the  same, 
and  for  appeals  from  the  decision  of  the  secretary  and 
board  upon  such  contests.  No  contests  being  made  as  to 
the  rights  of  any  claimant,  and  no  appeal  being  taken  as 
to  the  amount  and  priority  of  appropriations,  the  matter 
became  settled,  so  far  as  the  board  was  concerned,  and  in 
its  future  dealings  with  the  waters  of  the  river  it  was 
bound  to  follow  the  adjudications  made  and  distribute  the 
same  in  accordance  therewith.  The  supreme  court  of 
Wyoming  in  Ryan  v.  Tutty,  13  Wyo.  122,  78  Pac.  661,  in 
passing  upon  the  statute  of  that  state,  which  grants  powd- 
ers to  water  commissioners  and  superintendents  to  regu- 
late the  use  of  waters  by  different  appropriators  according 
to  their  priorities,  and  provides  that  from  the  decision  of 
such  officers  an  appeal  lies  to  the  state  engineer,  and  from 
his  decision  -to  the  circuit  court,  while  holding  that  a  de- 
cision of  the  commissioner  and  superintendent  as  to  the 
right  or  use  of  water,  although  not  appealed  from,  is  not 
an  adjudication  conclusive  on  the  courts,  say:  "But  it  is 
to  be  observed  tliat  the  statute  clearly  contemplates  that 
such  official  action  shall  be  based  upon  a  record  of  ad- 
judicated priorities.  They  (the  officers)  are  not  vested 
with  arbitrary  control,  but  are  required  to  divide  the  "water 
according  to  the  pfior  rights  of  the  interested  parties. 
*  *  *  Primarily,  the  commissioner  is  authori^d,  when- 
ever legally  called  ujMm,  and  it  is  his  duty,  to  see  that  the 
water  of  a  particular  stream  is  diverted  in  accordomce 
with' the  established  priorities ^  and  to  prevent  any  one 
from  taking  more  water  than  he  is  entitled  to  take  to  the 
injury  of  others.  He  is  not  authorized  to  determine  priori- 
ties. ♦  ♦  ♦  The  only  object  of  his  inquiry  is  that  he 
may  justly  and  fairly  make  a  temi)orary  distribution  of 
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the  water  in  conformity  with  the  adjudicated  priorities/^ 
(The  italics  are  ours.)  It  will  be  seen,  therefore,  that 
the  question  involved  here  is  not  decided  in  that  case  ad- 
versely to  the  views  of  this  court,  though  it  is  cited  by 
plaiutiflfs  as  upholding  their  contention.  Houlder  &  Left 
Hand  Ditch  Go,  v.  Hoover^  48  Colo.  343,  110  Pac.  75.  The 
same  principle  was  announced  by  this  court  in  Farmers 
d  Merchwnts  Irrigation  Co.  v,  Cozad  Irrigation  Co.,  65 
Neb.  3. 

In  considering  whether  the  appropriation  had  been  lost 
by  lack  of  diligence,  by  nonuser  or  abandonment  thes** 
facts  must  be  considered.  The  stii>ulation  shows  that 
prior  to  June  1,  1893,  about  $96,000  had  been  expended 
upon  the  canal.  It  was  then  of  suflficient  capacity  to  ir- 
rigate 30,000  acres  of  land  within  a  distance  of  19  miles 
from  the  headgate.  The  25  miles  below  the  19  miles  men- 
tioned had  been  opened  up  at  various  places  to  a  full 
depth,  and  nearly  one-fourth  of  the  construction  work  per- 
formed, but  had  not  been  connected  up  with  the  19-mil(* 
action  in  which  water  was  flowing.  The  canal  was  kept  in 
repair  until  in  1898  by  the  Farmers  Canal  Company,  and 
thereafter  by  landowners  along  the  canal  with  tlie  consent 
of  that  company,  until  it  was  taken  possessicm  of  by  tlio 
Tri-State  Land  Company.  Up  to  the  time  of  the  fore- 
closure of  the  trust  deed  the  company  endeavored  to  sell 
additional  bonds  or  to  exchange  them  with  different  con 
tractors  for  the  purpose  of  extending  and  finishing  the 
canal.  The  action  to  foreclose  the  trust  deed  securing  the 
bonds  was  commenced  in  1898,  on  December  23,  1901,  the 
property  was  sold,  and  the  sale  was  confirmed  in  February. 
1902.  On  April  14,  1902,  Frank  filed  his  claim,  whichl 
if  allowed,  would  have  destroyed  the  appropriation  except 
for  water  sufficient  to  irrigate  5,000  acres.  This  was  fol- 
lowed by  the  claim  and  intervention  of  the  Farmers  Irri- 
gation District,  which,  if  allowed,  would  have  had  the 
same  eflfect.  Protests  against  Frank's  application  were 
filed  on  behalf  of  Roberts  Walker  claiming  tlie  prior  ap- 
propriation.    These  proceedings  before  tlie  board  and  by 
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appeal  to  the  district  and  supreme  courts  continued  until 
November  18,  1904,  wlien  they  were  terminated  by  the 
judgment  of  the  district  court  in  pursuance  of  the  man- 
date. This  recites :  "The  findings  and  jurisdiction  of  the 
state  board  of  irrigation,  in  so  far  as  it  finds  the  wiid 
Roberts  Walker^as  the  successor  in  interest  of  the  Farm- 
ers Canal  Company  entitled  to  an  amount  of  water  from 
the  North  Platte  river  not  to  exceed  1,142  6-7  cubic  feet 
per  second  of  time,  is  hereby  ratified  and  aflSrmed."  And 
it  was  adjudged  that  Roberts  Walker  "has  appropriated 
and  is  entitled  to  divert  from  the  North  Platte  river  for 
irrigation  purposes  1,142  6-7  cubic  feet  of  water  per  second 
of  time,  and  has  a  vested,  subsisting  right  in  and  to  said 
appropriation."  Tlie  Tri-State  Company  was  organized  in 
January,  1904.  In  February,  1904,  it  made  a  contract 
with  Roberts  Walker  to  purchase  the  Canal  Company's 
l>roperty,  the  amount  to  be  paid  depending  ui>on  the  result 
of  the  litigation.  Relying  upon  the  judgment,  the  Tri- 
State  Company  paid  the  full  amount  stipulated  for  the 
rights  of  Roberts  Walker,  and  received  a  conveyance  of 
the  property,  which  was  recorded  on  February  21,  1905, 
in  the  office  of  the  register  of  deeds  in  Scott's  Rluflf  county. 
It  immediately  began  the  enlargement  and  construction 
of  the  canal,  expending  over  $100,000  that  year.  It  pur- 
sued this  work  in  1906,  and  diligently  and  actively  pr  /se 
cuted  the  work  until  its  completion,  so  that  the  canal  is 
now  capable  of  furnishing  water  for  the  entire  80,000 
acres  of  land  which  it  was  constructed  to  serve.  On  Sep- 
tember 13,  1906,  it  made  an  application  to  the  state  board 
for  leave  to  construct  a  needle  dam  across  the  river  below 
the  headgate  of  its  canal.  That  it  had  a  valid  existing 
right  was  recognized  by  the  state  board  at  that  time,  when 
it  granted  leave  to  construct  a  needle  dam  in  the  river  be- 
low its  headgate  for  the  purpose  of  diverting  sufficient 
water  into  its  canal,  and  this  right  lias  been  since  recog 
nized  by  that  body  in  its  administration  of  water  from  the 
river. 

It  seems  evident  that  the  purpose  to  carry  on  the  enter- 
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prise  and  construct  the  canal  in  its  entirety  was  never 
abandoned  by  the  owners,  and  it  has  now  been  carried  to 
completion.  It  is  probably  true  that  no  actual  construc- 
tion work  was  performed  upon  the  canal  for  about  10 
years;  but,  from  the  time  that  the  foreclosure  suit  was 
begun  until  the  final  decision  in  the  Frank  case,  the  title 
to  the  property  and  right  to  the  appropriation  were  in 
such  hazardous  and  uncertain  condition  that  few  men 
would  have  had  the  temerity  to  invest  money  to  any  extent 
in  the  furtlier  development  of  the  plan.  The  enterprise 
was  of  such  a  nature  as  to  require  large  expenditures  and 
years  of  eflFort,  While  recognizing  the  rule  that  in  the 
final  analysis  it  is  the  application  of  water  to  a  beneficial 
use  within  a  reasonable  time  that  conditions  the  power 
of  the  appropriator  to  retain  his  right  to  carry  water,  and 
tliat  an  appropriator  of  water  to  be  carried  to  be  used  by 
others  must  carry  on  his  works  with  diligence  or  lose  liis 
priority,  we  are  convinced  that,  under  all  the  facts  in  this 
case,  it  would  be  highly  inequitable  and  unjust  at  this  time 
to  enforce  a  forfeiture  on  the  ground  of  lack  of  diligence, 
nonuser  or  abandonment.  We  are  aware  that  it  has  been 
said  that  pecuniary  difficulties  are  no  excuse  for  failure 
to  carry  on  such  work,  but  an  examination  of  the  cases  in 
which  this  doctrine  has  been  laid  down  shows  that  the 
facts  are  so  dissimilar  from  the  case  at  bar  that  we  do  not 
feel  justified  in  adopting  them  as  forceful  authority  in 
this  case.  This  precise  question  may  never  arise  again  in 
this  state,  for  by  an  amendment  made  in  1911  to  section 
18,  ch.  93a,  Comp.  St.,  a  time  is  specifically  limited  for  the 
application  of  water,  and  a  method  of  procedure  estab- 
lished by  which  the  question  of  nonuser  or  lack  of  dili- 
gence is  determined. 

Upon  the  question  wliether,  even  if  the  other  questions 
be  decided  in  favor  of  plaintiffs  ajid  against  defendants, 
plaintiffs  are  entitled  to  the  aid  of  a  court  of  equity  and 
are  not  estopped  by  reason  of  their  own  conduct,  it  is 
see^gisary  to  examine  the  facts  as  admitted  by  the  plead' 
ings  and  the  evidence.    All  parties  who  took  any  part  in 
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the  hearing  knew,  or  were  charged  with  knowledge,  that 
notices  had  been  posted  by  the  Farmers  Canal  Company 
and  recorded  in  tlie  oflBce  of  the  county  clerk  prior  to  the 
taking  effect  of  the  act  of  1895.  The  act  of  1889,  by  au- 
thorizing such  filing  and  recording,  constituted  the  same 
a  public  record,  of  which  all  persons  interested  were 
bound  to  take  notice.  These  notices  showed  that  the 
Farmers  Canal  Company,  by  the  first,  claimed  a  quantity 
of  water  suflftcient  to  fill  a  canal  40  feet  wide  on  the  bot- 
tom and  to  carry  water  to  a  depth  of  4  feet,  and,  by  the 
others,  water  in  addition  to  its  former  claim  to  the  amount 
of  200,000  miner's  inches,  the  canal  to  be  80  feet  wide  and 
8.84  feet  deep  at  point  of  divergence,  slope  1  to  1,  with 
an  average  grade  not  greater  than  2  feet  to  the  mile. 
Under  section  82  of  the  act  of  1895,  50  miner's  inches  shall 
be  deemed  equivalent  to  a  cubic  foot  of  water  per  second, 
so  that  in  the  aggregate  the  waters  claimed  largely  ex- 
ceeded in  quantity  the  1,142  6-7  cubic  feet  per  second 
which  were  allowed.  Indeed,  we  find  no  specific  denial  of 
this  knowledge  either  in  the  pleadings  or  the  evidence. 
After  denying  knoAvledge  of  the  filing  of  the  claim  of  the 
Farmers  Canal  Company  with  the  board,  of  the  hearing 
thereon,  and  of  the  opinion  and  resolution,  the  petition 
alleges:  "Nor  did  the  plaintiff  herein  or  its  grantor  ac- 
quire any  knowledge  whatever  of  the  (ibove  mentioned 
transactions  of  said  hoard  and  its  secretary  for  several 
years  after  they  had  taken  place.^^  This  is  not  a  negation 
of  knowledge  of  the  claims  of  the  Farmers  Canal  Com- 
pany, but  only  of  knowledge  of  the  transactions  of  the 
board.  It  also  amounts  to  an  admission  that  it  acquired 
knowledge  "several  years  after"  1896  and  1897,  when  the 
transactions  mentioned  took  place.  The  expression  "sev- 
eral years  aifter"  is  vague  and  indefinite,  and,  since  the 
language  used  must  be  construed  most  strongly  against 
the  pleader,  it  cannot  we  think  be  taken  to  mean  a  space 
of  about  nine  years  from  July,  1896,  when  the  hearing  was 
had,  and  January,  1897,  when  the  resolution  passed,  and 
the  time  when  the  defendants  b^;an  the  work  of  recon- 
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stniction  and  enlargement  on  a  large  scale  in  August, 
1905.  So  tliat  there  is  no  denial  of  want  of  knowle<lge 
even  of  the  board's  action  before  the  latter  time. 

The  petition  alleges  that  the  defendants  "have,  through 
their  duly  authorized  oflScers  and  agents,  at  various  times 
asserted  and  declared  that  they  have  a  right  of  appropria- 
tion of  water  from  the  North  Platte  river  to  the  extent  of 
1,142  6-7  cubic  feet  per  second  of  time  ♦  ♦  ♦  which  is 
prior  to  the  right  of  appropriation  acquired  by  this  plain- 
tiff." The  time  at  which  these  declarations  were  made  is 
not  disclosed.  But,  if  only  recently  made,  the  pleader 
would,  no  doubt,  have  taken  advantage  of  the  fact.  The 
evidence  also  shows  the  mailing  of  notices  and  of  printed 
rules  of  procedure  to  the  plaintififs,  and  that  at  different 
dates  from  June  24  to  October,  1895,  the  plaintiff's  gran- 
tor and  ten  other  claimants,  including  the  Fanners  Canal 
Company,  filed  claims  before  the  state  board,  and  that  on 
July  17, 1896,  another  claim  was  filed  by  the  owners  of  the 
Minatare  ditch.  On  the  same  day  that  the  opinion  on 
Farmers  Canal  Company  was  filed  by  the  secretary,  he 
also  filed  opinions  in  the  claim  of  the  Enterprise  Ditch 
Company,  plaintiff's  grantor,  and  in  tliose  of  three  of  the 
other  plaintiffs.  It  is  apparent,  therefore,  that  all  claim- 
ants who  filed  claims  with  or  i)r()duced  evidence  before  the 
board  had  notice  of  its  transactions,  at  least  to  the  extent 
of  being  aware  that  a  hearing  would  be  had,  and  were  also 
charged  with  notice  of  the  rules  of  practice  adopted  by 
the  board.  The  evidence  also  shows  that  some  rehearings, 
presumably  on  request,  were  had  uiK)n  claims.  In  April, 
1902,  the  Frank  application  was  filed  with  the  state  board. 
In  June,  1902,  the  Farmers  Irrigation  District  also  filed  a 
like  application.  These  applications  were  contested  before 
the  board,  appeal  was  taken  to  the  district  cpurt  and  su- 
preme court.  Judgment  was  rendered  on  June  9,  1904, 
in  favor  of  the  Farmers  Canal  Company  upholding  its 
prior  right  to  the  appropriation  it  claims.  In  1905  the 
Tri-State  Land  Company  expended  $133,066.46  in  their 
work  on  the  canal.    In  August,  1906,  it  began  work  on  the 
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or  trie  vast  unaenaKing  or  rne  aereuaanrs  m  tm-  comple- 
tion of  the  canal;  of  the  extensive  works  of  the  Tri-Stiitp 
Tompany  in  building  dams  and  headpatea,  and  in  exca- 
vation, comparable  only  to  the  construction  of  a  railroad; 
and  of  the  expenditure  of  hundreds  of  thouKands  of  dol- 
lars in  a  sparsely  settled  country.  Fnrthopniope,  the 
claims  of  all  the  parties  except  two  orif^inated  by  postinjr 
notices  on  the  bank  of  the  stream  and  recording  copien 
in  the  office  of  the  county  clerk.  When  the  state  sought 
to  determine  for  its  own  purposes  the  rights  to  the  use 
of  water  which  had  vested,  so  that  it  might  apportion 
that  which  still  flowed  in  the  river  bed  subject  to  api>ro- 
priation,  it  gave  all  of  these  claimants  an  equal  oppor- 
tanity  to  assert  their  claims.  They  all  took  advanta^ie  oC 
tbis  prJTilege,  their  rights  were  determined,  and  th«y  all 


Vol.  92]  SEPTEMIJER  TERM,  1912.  151) 

Enterprise  Irrigation  District  ▼.  Trl-State  Land  Co. 


In  Fremont  Ferry  d  Bridge  Co,  v.  Dodge  County,  6 
Neb.  18,  the  facts  were  tli«at  the  company  8t)uglit  to  enjoin 
the  county  from  erecting  a  bridge  which  would  take  away 
tolls  from  a  bridge  built  by  plaintiffs.  It  was  shown  by 
the  answer  that  a  bridge  had  been  erected  by  the  county, 
a  part  of  wliich  was  out  of  repair,  and  which  it  was  about 
to  repair.  The  coiurt  said:  "Tlie  silence  of  the  plaintiff 
when  knowing  its  own  rights,  and  having  full  knowledge* 
of  the  steps  taken  by  the  defendants  to  build  the  bridge. 
will  estop  it  after  the  completion  of  the  work,  or  after 
large  expenditures  of  money  in  construction  liad  been 
made;  for  such  silence  lulls  to  rest  instead  of  warning 
to  danger,  and,  in  the  language  of  tlie  books,  it  becomes 
a  fraud."  In  a  case  where  a  mill  owner  entitled  to  tlie 
use  of  water  as  a  riparian  owner  remained  (luiescent 
while  an  irrigation  company  expended  large  sums  in  con 
structing  its  canal,  this  court  refused  to  grant  an  in 
junction  against  the  use  of  the  water  for  irrigation,  say 
ing:  "It  is  clearly  established  by  the  proofs  that  tli<' 
construction  of  the  irrigating  ditch  waK  undertaken  an<l 
carried  out  by  the  defendant  company  in  good  faith  in 
accordance  with  the  purpose  of  its  creation,  at  a  cost  of 
many  thousands  of  dollars,  and  in  the  belief  on  tlie  part 
of  its  promoters  and  managing  officers  that  it  was  en 
titled  to  divert  the  water  of  the  Republican  river.  It  is 
also  practically  undisputed  that  the  plaintiff  was  from 
the  first  fully  advised  of  both  the  undertaking  and  tlie 
purpose  of  the  defendant,  and  it  is  certain  that  he  intc^r- 
posed  no  objection  thereto  until  after  the  substantial  coni- 
pletion  of  the  work.  The  rule  which  denies  relief  in  ecpiity 
to  one  who  has  slept  upon  his  rights  applies  in  all  ils 
force  to  cases  where  the  defendant  is  engaged  in  a  work 
of  public  interest.  In  fact  tliere  is  no  principle  nioi'<» 
firmly  established  in  the  jurisprudence  of  this  country 
than  that  a  suitor  who  has  by  his  laches  made  it  im- 
possible to  restrain  the  completion  or  use  of  public  works 
without  great  injury  to  his  advers<iry  or  the  public  will 
be  left  to  pursue  his  ordinary  legal  remedies.^^     Clark  r. 
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Cambridge  d  Arapahoe  I.  c6  /.  (7o.,  45  Neb.  798.  See, 
also,  eases  cited  in  each  of  these  opinions.  New  York 
City  V.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  Rep.  592.  We 
tliink  the  cases  cited  by  plaintitfs  are  so  different  in  the 
facts  before  the  court  that  they  do  not  furnish  any  guide 
in  this  case.  Wliether  the  orij^inal  a<ljudioatiou  was  mov  » 
than  a  mere  administrative  proceeding  for  the  informa- 
tion of  the  board  or  not,  and  even  if  it  should  be  held  that 
tlie  riglit  to  the  full  apjuopriation  wai^s  lost  by  nonuser 
])cfore  the  Tri-State  Land  Company  fully  constructed  its 
canal,  we  agree  tliat  the  plaintiffs  are  estopped  to  main 
tain  this  action. 

In  concluding,  we  may  remark  that  the  evidence  shows 
tliat  at  the  time  the  state  board  made  the  determinations 
iigriculture  by  irrigation  was  in  its  infancy  in  this  state. 
Tlie  volume  of  water  flowing  in  the  North  Platte  river  at 
viirious  seasons  of  the  year  had  not  been  definitely  as- 
certained, and  the  actual  flow  was  largely  a  matter  of 
conjecture.  A  number  of  the  determinations  made,  there- 
tore,  were  for  water  in  excess  of  the  actual  amount  which 
exi)erience  has  shown  was  available  for  the  respective 
(nitei'prises  and  which  the  works  could  convey.  Perhaps 
lliis  fact  should  be  considered  by  the  state  board  in  times 
of  scarcity,  but  this  question  was  not  presented,  and  is 
not  decided.  The  true  test  of  ultimate  right  to  the  water 
is  its  actual  application  to  a  beneficial  use.  The  spirit 
and  the  letter  of  tlie  statute  compels  the  most  rigid 
(^conomy  in  the  use  of  water  so  that  the  full  l>enefit  of  it 
may  be  derived.  If  not  in  use  by  prior  appropriators, 
others  may  use  it.  No  dog  in  the  manger  policy  can  ap- 
ply. If  the  nonuse  is  continued  for  the  statutory  time  the 
right  ceases,  may  be  forfeited,  as  the  vstiitute  provides, 
and  more  diligent  users  may  acquire  the  right  to  its  use 
under  the  autliority  of  the  board.  A  landowner  taking 
more  than  he  is  entitled  to  is  liable  in  damages  to  those 
injured.  No  appropriator  is  entitled  to  more  than  can  be 
beneficially  used,  or  more  than  tlie  least  amount  which 
(experience  indicates  is  necessary  for  the  production  of 
crops  in  the  exercise  of  good  husbandty. 
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We  find  it  unnecessary  to  consider  the  questions  pre- 
sented as  to  the  rights  of  the  plaintiffs  and  cross-i)etition- 
eps  between  each  other,  since  the  result  reached  eliminates 
the  same. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  dismissed,  but  without  prejudice  as  to  any  con- 
troversy between  the  plaintiflfs  and  cross-petitioners. 

Reversed  and  dismissed. 

Hamhb,  J.,  concurring  in  part,  and  dissenting  in  part. 

I  concur  in  the  opinion  so  far  as  it  reverses  the  judg- 
ment of  the  district  court,  and  no  further.  I  am  unwill- 
ing to  adopt  the  views  expressed  in  the  opinion,  and  dis- 
sent from  them.  I  am  unwilling  that  the  case  shall  be 
dismissed,  and  dissent  from  so  much  of  the  opinion  as 
directs  its  dismissal.  Only  that  amount  of  water  should 
be  adjudged  to  the  main  ditch  which  can  be  applied  to  a 
beneficial  use.  The  amount  of  water  applied  should  be 
with  due  regard  to  the  rights  of  other  appropriators,  and 
where  the  first  appropriator  fails  to  apply  all  the  water 
within  the  limits  of  his  appropriation  to  a  beneficial  use. 
and  there  is  an  excess  of  water  which  is  not  applied,  the 
same  shall  be  for  the  use  of  the  next  appropriator  in  the 
order  of  priority,  and  there  should  be  no  appropriation 
except  for  an  actual  beneficial  use.  The  ditch  should  not 
be  held  entitled  to  appropriate  water  over  and  above  that 
which  is  intended  for  an  immediate  beneficial  use,  and 
water  not  so  diverted  and  used  should  belong  to  the  next 
appropriatorp  in  order  of  priority.  As  between  ditches, 
there  should  be  a  pro  rata  distribution  of  water  based 
upon  the  amount  each  ditch  has  lawfully  appropriated 
and  applied  to  a  beneficial  use,  and  not  exceeding  the 
limit  of  each  appropriation. 
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Robert  B.  Duncan,  Administrator,  appellee,  v.  Ne- 
braska Sanitarium  &  Benevolent  Association, 
appellant. 

F11.KD  October  18,  1912.     No.  17,086. 

1.  Oharitiee:  Hospitalb:  Ltabtxity:  Neligencb  of  Nurses.  A  chari- 
table institution  conducting  a  hospital  solely  for  philanthropic 
and  benevolent  purposes  is  not  liable  to  inmates  for  the  negli- 
gence of  nurses. 

2. — :  :  :  ,  A  charitable  institution  conduct- 
ing a  hospital  does  not,  by  accepting  compensation  from  a  pa- 
tient who  is  able  to  pay  for  room,  board  and  care,  incur  liability 
to  such  patient  for  the  negligence  of  nurses. 

3. :  :  :  A  charitable  institution  con- 
ducting a  hospital  for  benevolent  purposes  alone  does  not  neces- 
sarily incur  liability  in  damages  for  the  death  of  an  Insane 
patient  who  committed  suicide  when  alone  in  a  room,  though  pay 
for  the  patient's  room  and  care  was  accepted  under  an  oral 
agreement  to  keep  a  nurse  in  constant  attendance. 

Appeal  from  the  district  court  for  Lancaster  county: 
T.iNCOLN  Frost,  Judge.    Reversed, 

John  M,  Steicart  and  T.  F.  A,  Williams^  for  appellant. 

Charles  0,  Whedon  and  0.  P.  Peterson, ,  contra. 

Rose,  J. 

When  Sadie  Duncan  was  occupying  a  room  in  defend- 
ant's hospital,  she  conimitt(»d  suicide  in  absence  of  a  nurse 
or  other  attendant,  and  this  is  an  action  by  her  hus- 
band as  administrator  of  lier  estate  to  recover  from  de- 
fendant damages  for  negligently  causing  her  death.  Plain- 
tiff alleges  that,  in  consideration  of  $45  a  week,  she  waa 
accepted  as  an  inmate  under  a  verbal  agreement  by  de- 
fendant to  give  her  necessary  medical  attention  and  to 
furnish  a  trained  nurse  to  be  in  constant  attendance  upon 
her.    In  the  petition  it  is  also  alleged  that  her  death  was 
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due  solely  to  the  wrongful  act,  neglect,  default  and  care- 
lessness of  defendant  in  leaving  her  alone  and  unattended. 
The  right  of  plaintiff  to  a  recovery  was  resisted  on  the 
ground  that  defendant  is  exempt  from  liability  to  its 
inmates  for  the  negligence  of  nurses  and  other  attend- 
ants, because  it  is  a  charitable  institution,  'conducted 
solely  for  philanthropic  and  benevolent  purposes.  From 
a  judgment  in  favor  of  plaintiff  for  |3,275,  defendant  has 
appealed. 

After  giving  a  number  of  instructions  the  trial  court 
charged  the  jury  as  follows:  "The  undisputed  evidence 
further  shows  that  the  defendant  is  a  charitable  institu- 
tion maintained  for  philanthropic  and  charitable  and 
benevolent  purposes,  and  in  no  manner  directly  or  indi- 
rectly for  private  profit  or  dividend-paying  to  any  one." 
This  instruction  was  fully  justified  by  the  evidence,  and 
was  properly  given.  In  stating  the  law  applicable,  how- 
ever, the  trial  court  said:  "You  are  instructed  that  if 
you  find  from  the  evidence  that  said  Sadie  Duncan  was 
in  any  sense  a  charitable  patient,  or,  in  other  words,  a 
beneficiary  of  any  bounty  at  the  hands  of  the  defendant, 
and  the  amount  paid  does  not  make  full  pecuniary  com- 
pensation for  the  services  rendered,  then  the  deceased's 
representative,  the  plaintiff  herein,  cannot  recover,  and 
your  verdict  must  be  for  the  defendant.  On  the  other 
hand,  if  you  find  from  the  evidence  that  the  deceased  was 
received  as  a  patient  on  full  pay,  full  pecuniary  compen- 
sation, and  without  being  the  recipient  of  any  charity 
or  bounty  at  the  hands  of  the  defendant,  then  the  defend- 
ant would  be  liable  for  any  neglij^ence  of  its  agents  or 
servants  which  proximately  contributed  to  the  deceased's 
death." 

This  instruction  is  assail(3d  as  erroneous.  It  contains 
two  propositions  of  law,  and  the  first  seems  to  be  correct. 
It  is  a  well-established  doctrine  that  a  chai-itable  institu- 
tion conducting  a  hospital  solely  for  philanthropic  and 
benevolent  purposes  is  not  liable  to  inmates  for  the  neg- 
ligence of  nurses.    Some  courts  say  that  one  accepting  the 
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benefits  of  such  a  charity  exempts  his  benefactor  from 
liability  for  the  negligent  acts  of  servants.  Others  assert 
that  non-liability  is  based  on  the  ground  that  trust  funds 
created  for  benevolent  purposes  should  not  be  diverted 
therefrom  to  pay  damages  arising  from  the  torts  of  serv- 
ants. Exemption  from  liability  is  frequently  sanctioned 
on  the  ground  that  public  policy  encourages  the  support 
and  maintenance  of  charitable  institutions  and  protects 
their  funds  from  the  maw  of  litigation.  While  there  is  a 
diversity  of  opinion  as  to  the  reasons  for  the  rule,  the 
doctrine  itself  is  firmly  established.  Thornton  v.  Frank- 
Jin  Square  House,  200  Mass.  465,  22  L.  R.  A.  n.  s.  486; 
Farrigan  v,  Perear,  193  Mass.  147,  7  L.  R.  A.  n.  s.  481; 
Powers  V.  Massachusetts  IJomooopathic  Hospital^  101  Fed. 
896,  65  L.  R.  A.  372;  Downes  v.  Harper  Hospital,  101 
Mich.  555;  Parks  v,  Northwestern  University ^  121  111. 
App.  512,  218  111.  381;  Joel  v.  Woman's  Hospital,  89 
Hun  (N.  y.)  73;  Ward  v.  St,  Vim^enfs  Hospital,  50  N.  Y. 
Supp.  466;  Conner  v.  SUsters  of  Poor,  7  Ohio  N.  P.  514) 
Ahston  V.  Wahlon  Aca^lemi/,  118  Tenn.  24,  102  S.  W.  351; 
Adams  v.  Universitij  Hospital,  122  Mo.  App.  675;  Hearns 
V,  Waterhury  Hospital,  66  Conn.  98,  31  L.  R.  A.  224.  In 
applying  the  law  thus  established  the  trial  court  was 
right. 

The  second  proposition  stated  in  the  instruction  last 
quoted,  however,  is  erroneous.  It  i)ermits  the  jury  to 
find  in  favor  of  plaintiff,  if  full  compensation  was  paid 
to  defendant.  The  uncontradictcMl  evidence  is  that  the 
agreed  rate  as  pleaded  by  plaintiff  was  not  paid.  On 
the  contrary,  a  reduced  rate  was  paid  and  accepted.  Even 
if  full  compensation  had  been  paid,  it  would  not  neces- 
sarily follow  that  the  patient  received  no  benefit  from 
charity.  She  occupied  a  room  in  a  building  maintained 
in  part  at  least  by  donated  funds  intended  for  benevolent 
purposes.  Necessary  care,  skill  and  food  came  from  the 
same  source.  On  the  record  as  made,  the  jury  should 
not  have  been  permi...ed  to  find  that  the  inmate  had  re- 
ceived no  benefit  from  cliarity.     A  charitable  institution 
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conducting  a  hospital  does  not,  by  accepting  compensa- 
tion frora  a  patient  who  is  able  to  pay  for  room,  board 
and  care,  incur  liability  to  such  patient  for  the  negli- 
gence of  nurses.  Jensen  v.  Maine  Eye  d  Ear  Infirmary^ 
107  Me.  408,  33  L.  R.  A.  n.  s.  141;  Cunningham  v.  The 
Sheltering  Arm^^  135  App.  Div.  (N.  Y.)  178;  Gahle  v. 
Sisters  of  St.  Francis,  227  Pa,  St.  254;  McDonald  v. 
Massachusetts  General  Hospital^  120  Mass.  432;  Powers 
V.  Massachusetts  Homcoopathic  Hospital,  101  Fed.  896; 
65  L.  R.  A.  372;  Downes  v.  Harper  Hospital,  101  Mich. 
555;  Parks  v.  Northwestern  University,  121  111.  App.  512, 
218  m.  381 ;  Ward  t\  St  Vincent's  Hospital,  50  N.  T. 
Supp.  466 ;  Conner  v.  Sisters  of  Poor,  7  Ohio  N.  P.  514 ; 
Taylor  v.  Protestant  Hospital  Ass%  85  Ohio  St.  90. 
Money  accepted  from  patients  who  are  able  to  pay  it  does 
not  go  to  persons  who  ma^^  be  trustees,  directors,  found- 
ers, or  incorporators  of  the  institution,  and  is  not  a  source 
of  pecuniary  gain  to  private  individuals,  but  is  devoted  to 
the  general  purposes  of  tlie  charity. 

To  justify  the  recovery,  plaintiff  ably  argues  that  de- 
fendant is  liable  for  damages  because,  for  a  valuable  con- 
sideration, it  entered  into  a  verbal  contract  to  keep  a 
nurse  in  constant  attend«%nce  upon  the  inmate,  because 
that  duty  rested  on  defendant  itself  and  could  not  be 
delegated  to  servants,  because  the  agreement  was  vio- 
lated and  because  the  negligent  breach  of  the  contract 
resulted  in  tlie  death  of  the  inmate.  The  right  to  recover 
damages  for  the  causing  of  death  by  a  wrongful  act  is 
created  by  statute.  Comp.  St.  1911,  ch.  21,  sees.  1,  2.  It 
is  based  on  tort,  and  not  on  contract.  It  does  not  exist 
independently  of  statute.  A  charitable  institution  con- 
ducting a  hospital  for  benevolent  purposes  alone  does  not 
necessarily  incur  liability  in  damages  for  the  death  of  an 
insane  patient  who  committed  suicide  when  alone  in  a 
room,  though  pay  for  the  patient's  room  and  care  was 
accepted  under  an  oral  agreement  to  keep  a  nurse  in 
constant  attendance.  Downes  v.  Harper  Hospital,  101 
Mich.  555;  Taylor  v.  Protestant  Hospital  Ass'n,  85  Ohio 
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Nbls  Peterson,  appellee,  v.  Lincoln  County;  Albebt 

Johnson,  Intbbvbner,  appellant. 

Filed  Ogtobeb  18,  1912.    No.  16,731. 

I.  Appeal:  Amendment.  Under  section  144  of  the  code,  power  Is 
given  the  court  to  conform  the  pleadings  to  the  proof,  in  an  iqh 
pellate  court,  only  "when  the  amendment  does  not  change  sub- 
Btantlally  the  claim  or  defense.' 


»> 


2.  :    .     The  power  of  the  supreme  court  to  permit  an 

amendment  of  a  pleading  to  conform  to  the  proof  is,  as  a  rule, 
only  exercised  to  sustain  a  judgment,  and  not  to  reverse  It,  ex- 
cept where  it  clearly  appears  that  a  refusal  to  permit  the  amend- 
ment would  cause  a  miscarriage  of  justice. 

3. :  Afi*ikmat«7ce.  The  record  examined,  and  held  that  the  de- 
cree of  the  district  court  is  sustained  by  the  pleadings  and 
proof  upon  which  it  was  based. 

Appeal  from  the  district  court  for  Lincoln  counly: 
Hanson  M.  Grimes,  Judge,    Affirmed. 

John  A.  Sheean  and  Halleck  F.  Rose,  for  appellant. 

E,  H.  Evans,  L.  B.  Roach  and  Hoagland  d  HoagUmd, 
f'ontra. 

Fawcbtt,  J. 

This  suit  was  instituted  in  the  district  court  for  Lin- 
coin  county  to  quiet  plaintiff's  title  to  certain  lands  in 
that  county  J  described  in  plaintiflPs  XK^titioii.  Defendant 
William  Robb  was  holding  as  grantee  of  the  defendant 
county,  under  a  title  obtained  in  a  tax  foreclosure  pro- 
ceeding which  was  A'oid  by  reason  of  tlio  fact  that  in  such 
proceeding  service  was  had  by  publication  upon  the  then 
record  owner  as  a  nonresident,  when  in  fact  he  was  an 
actual  resident  of  this  state.  Albert  Johnson,  whom  we 
will  hereinafter  designate  as  defendant,  intervened,  and 
as  an  answer  and  cross-petition  to  plaintiflf's  petition 
alleged,  substantially,  that  he  purchased  the  land  in  con- 
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but  plaintiff  insisted  that  unless  he  could  make  the  deal 
at  once  he  would  not  buy;  that  he  was  buying  only  be- 
cause he  was  moving  out  and  wanted  the  land  to  run  his 
horses  on ;  that  defendant  had  not  seen  the  property  since 
1893,  was  not  aware  of  the  changed  climatic  conditions, 
belieyed  the  land  was  valueless ;  relied  upon  the  assertions 
of  plaintiff,  and,  being  financially  unable  to  make  the  trip 
out  to  see  the  land,  and  not  lieing  able  financially  to  re- 
deem the  taxes,  he  agreed  to  accept  the  sum  of  flOO  for 
the  deed,  which  he  executed  on  March  6,  1909;  that  the 
representations  of  plaintiff  were  false  and  known  to  be 
false  when  made;  that  the  same  were  falsely  and  fraudu- 
lently made  for  the  purpose  of  misleading  the  defendant 
and  causing  him  to  convey  a  valuable  right  for  practically 
nothing;  that  the  land  was  well  worth  $2,500  in  excess  of 
the  taxes  and  assessments,  and  that  defendant  Bobb  had 
no  valid  title  to  said  property,  all  of  which  was  well  known 
by  plaintiff.  Defendant  then  tenders  plaintiff  a  return  of 
f  100  received  by  him  for  the  deed,  ending  with  a  prayer 
that  deftodant  Bobb  take  nothing,  and  that  the  deed  from 
defendant  and  his  wife  to  plaintiff  be  canceled,  and  that 
his  title  be  quieted. 

For  reply  to  the  answer  and  for  answer  to  the  cross- 
petiticm  of  defendant  Johnson,  plaintiff  traversed  the  al- 
legations in  such  answer  and  cross-petition  with  general 
and  fypecific  denials,  and  alleged  that  by  the  deed  of  March 
6  he  purchased  whatever  unlitigated  equity  defendant  had 
in  the  premises;  that  at  that  time  defendant  Bobb  was 
claiming  to  be  the  owner,  was  in  possession  under  the 
proceedings  referred  to,  was  denying  that  Johnson  had 
any  right  or  title  or  any  right  of  redemption ;  that,  while 
plaintiff  believed  that  Johnson  had  an  equity  in  the  prem- 
ises and  the  right  of  redemption,  yet  such  rights  of  John- 
soGi  could  only  be  enforced  by  extended  litigation  in  the 
conrts;  that  prior  to  the  execution  and  delivery  of  the 
deed  plaintiff  fully  informed  defendant,  both  by  himself 
and  his  agent,  L.  E.  Boach,  as  to  the  full  rights  that  said 
JobDBOH  had  m  the  premises;  that  Johnson  waB  fully  in- 
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I  formed  that  plaintiff  and  his  attorney  believed  that  he, 

I.  Johnson,  conld  enforce  his  title  to  said  premises,  and, 

after  being  fully  informed  as  to  all  of  the  facts  and  cir- 
l'  cnmstances,    defendant,    without   any   misrepresentation 

I  or  concealment  of  any  kind  on  the  piirt  of  plaintiff,  made 

L  the  contract  and  executed  and  delivered  the  deed;  that 

f  the  deed  was  not  made  and  executed  until  after  Johnson 

r  had  fully  considered  the  matter  for  several  weeks  and  had 

\  made  investigation  as  to  his  interest  and  rights  in  the 

I  premises ;  that,  after  plaintiff  had  instituted  this  suit, 

f  Johnson  for  a  time  assisted  him  in  the  prosecution  of  the 

c  same,  and  that,  with  full  knowledge  of  all  of  the  facts, 

>:  Johnson  never  complained  to  plaintiff  in  any  mannar  with 

reference  to  his  contract  or  deed  until  his  answer  and 
cross-petition  was  filed  in  this  suit;  that  Johnson  had  not 
tendered  to  plaintiff  any  part  of  the  moneys  which  plain- 
tiff had  paid  for  the  deed,  and  had  not  offered  to  retm 
burse  plaintiff  for  any  portion  of  his  expenses  and  liabili- 
ties which  he  had  incurred  with  reference  to  the  premises. 
The  district  court  found  that  the  tax  foreclosure  pro- 
■  ceeding  was  void  and  vested  no  title  in  defendants  Robb ; 

that  they  were  entitled  to  nothing  more  than  the  return 
of  the  money  which  they  had  paid  to  the  defendant  county, 
and  for  subsequent  taxes,  with  interest  and  penalties, 
which  sum  the  court  found  to  be  |215.  The  court  further 
found  upon  the  issues  joined  between  plaintiff  and  John- 
son that  for  about  30  days  prior  to  the  making  of  the  deed 
in  controversy  Johnson  had  knowledge  of  the  condition  of 
the  property  and  title,  and  had  every  opportunity  to  make 
investigation  concerning  the  same;  that  there  were  no 
fiduciary  relations  existing  between  Peterson  and  John- 
son with  reference  to  said  transaction,  found  the  issues 
in  favor  of  Peterson  as  against  Johnson,  and  dismissed 
the  petition  of  intervention.  From  this  decree  defendant 
Johnson,  alone,  has  appealed,  and  the  only  question  for 
our  consideration  is  the  one  presented  by  his  cross-peti- 
tion, viz.,  his  rip:ht  to  have  his  deed  to  plaintiff  set  aside 
upon  the  grounds  alleged  in  his  answer  and  cros^-petition 
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above  set  out.  Plaintiflf  filed  a  motion  to  dismiss  the 
appeal  for  various  reason  set  out  in  his  motion.  As  the 
case  must  be  affirmed  upon  the  record,  we  have  not  con- 
sidered the  merits  of  this  motion,  but  overrule  the  same 
j)ro  forma. 

While  not  expressly,  it  is  practically  conceded  in  the 
briefs  of  counsel  for  defendant  that  upon  the  pleadings 
above  outlined,  and  the  evidence,  the  decree  of  the  trial 
court  cannot  be  disturbed.     They  seek  to  avoid  this  dis- 
astrous result  by  now  tendering  and  asking  leave  to  file  in 
this  court  an  amended  answer  and  cross-petition  "to  con- 
form to  the  proofs  adduced  upon  the  trial  in  the  district 
court,''  in  which,  in  addition  to  what  was  alleged  in  their 
original    answer    and    cross-i)etition,    they    alleged    that 
plaintiff  and  L.  E.  Roach,  a  practicing  attorney  at  North 
Platte,  entered  into  a  collusive  agreement  to  defraud  de- 
fendant out  of  his  land,  worth,   as  they  alleged,  over 
|3,000,  for  the  mere  pittance  of  $100 ;  that  in  furtherance 
of  such  collusive  agreement  plaintiff  induced  defendant 
to  write  to  Roach  for  information  respecting  his  land  and 
legal  rights,  and  to  employ  him  as  defendant's  attorney 
in  that  behalf;  that  Roach  accepted  the  retainer,  but,  in 
violation  of  his  duty  as  such  attorney,  he  concealed  from 
defendant  all  information  as  to  the  value  of  the  lands, 
and  entered  into  a  collusive  agi^eement  with  plaintiff  to 
assist  plaintiff  in  obtaining  title  thereto  for  a  pittance,  in 
which  event  plaintiff  and  Roach  were  to  divide  the  profits 
made  from  such  transaction.    Plaintiff  vigorously  assails 
the  right  of  defendant  to  file  such  amendment,  upon  the 
ground  that  it  constitutes  a  material  change  of  defend- 
ant's claim  or  defense,  and,  if  permissible  at  all,  the  leave 
should  have  been  sought  and  obtained  in  the  trial  court; 
that,  while  an  appellate  court  may,  and  occasionally  does, 
permit  the  amendment  of  pleadings  to  conform  to  the 
proofs,  for  the  purpose  of  sustaining  a  judgment  of  an 
inferior  court,  it  never  permits  such  amendment  for  the 
purpose  of  reversing  a  judgment. 

Defendant  made  no  request  in  the  court  below,  either 
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before  or  after  judgment,  for  leave  to  file  this  amended 
pleading.  The  decree  recites:  "This  cause  came*  on  for 
trial  before  the  court  upon  the  petition  of  the  plaintiff, 
the  answer  of  the  defendant  Robb,  and  reply  of  the  plain- 
tiff, and  upon  the  answer  and  cross-petition  of  the  inter- 
vener, Albert  Johnson,  and  the  answer  of  plaintiff  to 
cross-petition  of  the  intervener,  Albert  Johnson,  and  re- 
ply of  intervener,  Albert  Johnson,  and  the  evidence,  and 
this  cause  is  submitted  to  the  court  upon  the  pleadings 
and  evidence,  and  the  cause  is  taken  by  tlie  court  under 
advisement."  Four  days  later  the  court  made  its  findings 
and  entered  the  decree.  These  recitals  clearly  advised 
counsel  that  the  court  was  basing  its  decree  upon  the 
pleadings  then  on  file,  and,  if  after  the  decree  was  entered, 
any  amendment  of  the  pleadings  was  deemed  necessary, 
or  desired,  the  trial  court  was  entitled  to  be  advised 
thereof,  so  that  it  might  correct  its  decree,  if  such  amend- 
ment made  a  correction  necessary.  It  would  be  sanction- 
ing a  very  loose  practice  and  be  unfair  to  the  trial  court 
to  permit  an  amendment  here  under  such  circumstances. 
Section  144  of  the  code  is  relied  upon  by  defendant,  but 
we  do  not  think  1t  is  sufficient  to  entitle  him  to  the  relief 
now  sought.  The  section  provides :  "The  court  may,  either 
before  or  after  judgment,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  ])roceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,  or  by  in- 
serting other  allegations  material  to  the  case,  or,  when 
the  amendment  does  not  change  substantially  the  claim 
or  defense  by  conforming  the  pleading  or  proceeding  to 
the  facts  proved.''  Tlmt  the  amendment  tendered  "sub- 
stantially'' dianges  ''the  claim  or  defense"  of  defendant  is 
clear.  This  provision  of  the  code  is  fouiul  substantially 
in  this  same  form  in  most,  if  not  all,  of  the  states  in  the 
Union,  and,  so  far  as  we  have  observed,  it  is  cimstmed 
liberally  wlien  relief  under  it  is  sought  in  the  trial  court, 
but  w  hen  appealed  to  in  an  appellate  court  it  is  construed 
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ranch  more  strictly.  As  said  in  Boone,  Code  Pleading, 
sec.  234:  "Amendments  after  trial  are  very  cautiously 
allowed,  and  tbe  general  rule  is^  that  a  party  who  has  not 
sought  to  amend  until  after  he  has  been  nonsuited  is  too 
late  to  ask  for  a  new  trial  and  an  amendment."  The 
proposition  thus  stated  is  in  accord  with  the  views  of  other 
writers,  and  has  received  our  approval  in  Scott  v.  Spencer^ 
44  Neb.  93. 

Upon  the  point  under  consideration,  section  723  of  the 
New  York  code  is  identical  with  our  section  144.  In 
Alden  v.  Clark,  86  Hun  (N.  Y.)  357,  the  first  paragraph 
of  the  syllabus  holds:  "Under  the  provisions  of  section 
723  of  the  code  of  civil  procedure,  power  is  given  the  court 
to  conform  the  pleadings  to  the  proof  only  in  a  case  'where 
the  amendment  does  not  change  substantially  the  claim 
or  defense.'"  In  the  opinion  it  is  said:  "By  section 
723  of  the  code  of  civil  procedure  power  is  only  given  to 
conform  the  pleadings  to  the  proof  in  a  case  Vhere  tlie 
amendment  does  not  change  substantially  the  claim  or 
defense.^  Apparently,  under  the  evidence  given,  Clark 
claimed  that  he  had  through  his  purchase  from  Butler  an 
absolute  title  to  the  safe.  As  his  answer  stood,  it  was 
insufficient  as  a  defense.  The  amendment  sought,  if  it 
amounted  to  anything,  would  substantially  change  the 
defense  set  up  in  the  pleading  and  so  would  not  be  ad- 
missible." In  Fitch  V.  Mayor ,  88  N.  Y.  500,  it  is  said: 
"As  the  case  stood  before  the  trial  court,  it  was  its  duty 
to  dismiss  the  complaint,  for  the  alleged  cause  of  action 
had  not  been  made  out.  It  is  not  necessary  to  restate  the 
grounds  of  this  conclusion,  for  in  regard  to  them  we  con- 
cur with  the  learned  court  below.  The  appellant,  how- 
ever, desires  us  to  amend  the  complaint  so  that  the  plain- 
tiff shall  be  designated  as  'record  clerk  of  the  court  of 
special  sessions,^  and  supposes  that  this  may  be  done 
under  section  723  of  the  code  of  civil  procedure.  If  the 
section  applies  to  this  court,  the  power  should  not  be 
exercised  unless  it  is  plain  that  no  substantial  right  of  the 
adverse  party  would  be  affected.    Here  the  case  has  been 
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tried  upon  a  different  issue,  and  without  amendment  dis- 
posed of  by  the  general  term.  The  application  should 
have  been  to  that  court,  or  the  trial  court."  We  concur  in 
the  holdings  in  the  two  cases  cited,  and,  for  the  reasons 
therein  given,  we  hold  that  defendant's  application  is  not 
within  the  fecope  of  section  144 ;  that  the  proposed  amend- 
ment clearly  changes  the  claim  or  defense  of  defendant; 
that  the  application  should  have  been  made  in  the  district 
court,  and  cannot  be  allowed  here. 

The  reason  assigned  by  plaintiff  why  the  amendment 
should  not  be  permitted  in  this  court,  viz.,  that  this  court 
will  in  a  proper  case  permit  an  amendment  to  conform  a 
pleading  to  the  proofs  for  the  purpose  of  sustaining  a 
judgment,  but  will  never  grant  such  pt^rmission  to  defeat 
a  judgment,  is  also  fatal  to  defendant's  right  to  this  amend- 
ment. We  turn  again  to  the  New  York  decisions.  In 
^fcGinniss  v.  Mayor,  6  Daly  (N.  Y.)  416,  it  is  said:  "No  , 
motion  was  made  on  the  trial  to  conform  the  pleadings  to 
the  facts  proved,  or  to  amend  the  answer.  It  is  now  too 
late  to  do  eitlier.  The  power  of  the  general  term  to  ameiul 
a  pleading,  or  to  conform  the  pleadings  to  the  proof,  is  only 
exercised  to  siipiwrt  or  sustain  the  judgment — never  to 
reverse  it."  In  Steinum  v.  Stra/uss,  18  N.  Y.  Supp.  48,  it 
is  said :  "Two  questions  are  raised  upon  this  appeal.  The 
first  is  whether  the  judgment  was  void  upon  its  face; 
and  the  second,  whether,  as  matter  of  fact,  and  from  proof 
of  extraneous  circumstances,  it  was  invalid.  The  latter 
proposition  it  is  not  necessary  to  consider.  No  such  issue 
was  presented  by  the  complaint,  and  although  evidence 
was  taken  in  respect  thereto,  and  the  learned  judge  seems 
to  have  passed  upon  the  same,  yet,  as  it  was  not  within 
the  scope  of  the  pleadings,  and  they  never  having  been 
amended  for  the  purpose  of  conforming  the  pleadings  to 
the  i)ro()f,  this  question  was  improperly  considered  by  the 
court,  and  the  result  of  the  decision  it  is  not  necessary  to 
review  here.  Tf  it  may  be  said  that  the  court  should  amend 
the  pleadinj^s  to  conform  the  same  to  the  proof,  the  proof 
having  been  taken  without  objection,  it  may  be  suggested, 
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in  the  first  place,  that  objections  appear  as  to  some  of  the 
proof,  and  also  that  a  complaint  is  never  amended  for  the 
purpose  of  reversing  a  judgment,  although  such  amend- 
ments are  made  in  some  instances  for  the  purpose  of  sus- 
taining a  judgment/^  In  Weeins  v.  Shaughnessy^  70  Hun 
(N.  Y.)  175,  the  last  paragraph  of  the  syllabus  reads: 
"Pleadings  will  not  be  conformed  to  the  proof  for  the 
purpose  of  reversing  a  judgment."  In  the  opinion,  on 
page  177,  it  is  said :  "But,  although  pleadings  are  some- 
times made  to  conform  to  the  proof  in  order  to  supi>ort  a 
judgment,  we  have  not  yet  heard  of  a  case  where  such  a 
practice  was  resorted  to  for  the  purpose  of  reversing  a 
judgment."  The  court  of  appeals  has  also  spoken  on  the 
subject.  In  Volkening  v.  De  Gra/if^  81  N.  Y.  268,  the  last 
paragraph- of  the  syllabus  reads:  "The  pleadings  in  an 
action  will  not  be  amended  on  appeal  to  this  court  for 
the  purpose  of  reversing  a  judgment."  In  the  opinion  by 
Mr.  Chief  Justice  Folger,  on  page  272,  it  is  said:  "It  is 
urged  that  as  the  averments  of  the  answer  show  tlie  true 
contract  between  the  parties,  as  shown  by  the  proofs,  the 
complaint  may  now  on  appeal  be  amended  so  as  to  con- 
form to  the  proofs,  and  judgment  be  given  thereon  for  the 
plain tiflf;  and  Bate  v.  Oraham,  11  N.  Y.  237,  Pratt  v.  Hud- 
son  R.  R.  Co.j  21  N.  Y.  305,  and  Tladdow  i\  lAindy,  59  N. 
Y.  320,  are  cited.  Those  were  cases  of  a  recovery  by  the 
]>laintiffs  below  and  an  appeal  by  defendant  to  this  court. 
We  may  not  amend  the  pleadings  on  appeal  so  that  we 
may  reverse  a  judgment." 

The  supreme  court  of  Vermont  has  had  the  same  ques- 
tion under  consideration,  and  in*  Chaffee  v,  Rutland  R. 
Co.^  71  Vt.  384,  it  is  said :  "An  amendment  is  not  allowed 
if  it  introduces  a  new  cause  of  action.  An  amendment  in 
the  case  before  us  is  only  permitted  in  order  that  tlie 
pleadings  may  conform  to  the  proof,  and  for  tlie  purpose 
?f  sustaining  the  judgment,  not  reversing  it  (1  Ency.  PI. 
:>:  Pr.  582) ;  for,  as  said  by  liedfield,  C.  J.,  in  White  River 
linnk  V.  Doioner^  29  Vt.  332,  ^an  amendment  will  cure 
error,  but  cannot  create  it.'  " 
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Upon  tliis  branch  of  the  case  counsel  for  defendant  cite 
Humphries  v.  Hpafford^  14  Neb.  488;  Hovian  v.  Steele,  18 
Neb.  652,  and  Bennett  v.  Baum^  90  Neb.  320.  In  Hum- 
phries V,  Spafford,  supra ^  the  suit  was  for  the  foreclosure 
of  a  mortgage.  In  the  i)etition  plaintiff  appears  to  have 
made  a  mistake  in  stating  tlie  amount  due  upon  the  nottv. 
and  this  court  held :  "Tf  the  amount  actually  due  on  the 
two  notes  be,  as  we  infer  from  the  brief  of  counsel,  greater 
than  is  alleged,  if  she  desire  it,  the  plaintiff  may  take 
leave  to  amend  her  petition  so  as  to  correct  tlie  mistake, 
upon  the  terms  of  j)aying  all  accrued  costs,  and  have  t)iv 
case  remanded  to  the  district  court  to  make  the  amend- 
ment, and  for  further  proceedings.  We  have  no  doubt 
whatever  that  an  amendment  at  this  stage  of  the  case  is 
in  harmony  with  section  144  ot  tlie  code,  where  the  ends 
of  justice  seem  to  demand  it.  Hut,  if  no  amendment  bo 
desired,  for  the  reasons  stated  the  judgment  will  have  to 
be  affirmed."  The  ruling  there,  if  justifiable  at  all,  is 
under  the  clause  of  section  144,  "or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect."  The  case  has  no  reference  to  the  clause  of  sec- 
tion 144  under  which  relief  is  sought  here.  In  Homan  i\ 
Steele,  supra,  the  plaintiff  recovered,  and,  in  considering 
the  case,  Maxwell,  J.,  said :  "It  is  claimed  that  the  ac- 
tion should  have  been  to  recover  on  a  quufitum  meruit, 
and  not  upon  the  contract.  ♦  ♦  ♦  The  few  days  which 
elapsed  after  the  time  fixed  for  the  completion  and  occupa- 
tion of  the  building  and  the  time  in  which  it  was  actually 
completed  and  occupied  do  not  in  our  view  affect  the  right 
to  recover.  The  defendant's  attorneys  in  their  brief  vir- 
tually admit  this,  but  say  the  action  should  not  have  been 
upon  the  contract.  This  objection  should  have  been  made 
on  the  trial  to  be  available  here.  Where  proof  has  been 
introduced  without  objection  which  would  entitle  a  plain- 
tiff to  recover,  this  court  would,  if  necessary,  permit  an 
amendmoDt  of  the  petition  to  (conform  to  the  proof,  or 
remand  the  cause  to  the  district  court  for  that  purpose." 
In  other  words,  if  in  that  case  it  had  been  necessary  in 
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order  to  sustain  plaintiff's  judgment  (not  to  reverse  it), 
the  court  would  have  permitted  an  amendment  of  the  peti- 
tion to  conform  to  the  proof,  or  would  have  remanded  the 
cause  to  the  district  court  "for  that  purpose,"  but  not  for 
a  new  trial.  In  Bennett  v,  Baum^  supra^  counsel  rely  upon 
the  tenth  paragraph  of  the  syllabus,  which  reads: 
"Where  it  is  clear  that  all  of  the  evidence  to  sustain  or 
defeat  an  issue  was  adduced  by  the  respective  litigants  in 
an  equitable  action  in  the  district  court,  it  is  competent 
on  an  appeal  for  this  court  in  the  interests  of  justice  to 
permit  amended  pleadings  to  be  filed  so  as  to  conform  to 
that  proof."  Even  under  this  syllabus  defendant  would 
not  be  entitled  to  the  amendment  tendered,  for  the  reason 
that  it  is  not  clear  in  this  case  that  all  the  evidence  to 
sustain  or  defeat  an  issue  was  adduced  "by  the  respective 
litigants."  On  the  contrary,  it  is  urged  by  plaintiff  here 
that,  if  the  proposed  amendment  had  been  made  in  the 
court  below,  they  could  have  met  and  overcome  it. 
Whether  this  be  true  or  not,  the  fact  is  they  did  not  have 
the  opportunity  to  meet  it  upon  the  trial  below,  nor  did 
the  trial  court  have  any  opportunity  to  pass  upon  it.  But 
let  us  see  why  the  amendment  was  permitted  in  Bennett 
V.  Baum,  In  the  opinion  on  page  337,  Root,  J.,  said: 
"But,  however  liberal  we  may  desire  to  be  in  aifirming  a 
judgment,  we  cannot  sustain  a  finding  which  is  not  re- 
sponsive to  any  allegation  in  the  pleadings,  nor  to  a  theory 
mutually  adopted  by  the  litigants  in  the  district  court. 
We  have  the  authority  to  permit  amendments  in  this  court 
We  therefore  sliall  permit  the  plaintiffs,  if  they  are  so  ad- 
vised by  counsel,  to  amend  their  petition  so  as  to  allege 
such  facts  as  will  justify  us  in  sustmning  the  decree  quiet- 
ing title  in  the  Bennett  Company  to  all  of  the  real  estate 
described  in  the  referee's  report,  and  to  a  decree  for  a 
specific  performance  of  their  contract  for  one-fifth  of  the 
(200,000  capital  stock  of  the  Bennett  Company.  Ordi- 
narily such  amendments  would  not  be  permitted.  In  the 
instant  case  counsel  for  the  defendants  strenuously  ob- 
jected to  the  introduction  of  all  evidence  touching  title 
15 
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to  this  real  estate.  We  are  confident,  however,  that  the 
defendants  will  not  be  prejudiced  by  the  amendments, 
because  all  features  of  the  transactions  toucliing  those 
subjects  l»ave  been  testified  to  by  the  only  persons  havinji: 
knowledge  thereof,  and  this  litigation  should  cease  at  as 
early  a  day  as  possible."  It  will  be  seen  that  there  is 
nothing  in  any  one  of  the  three  cases  cited  which  conflicts 
wnth  the  holdings  of  the  New  York  and  Vermont  courts, 
herein  ado])ted  by  us.  The  amendment  tendered  is  not  for 
the  purpose  of  sustaining  a  judgment,  but  for  the  purpose* 
of  reversing  it;  not  to  cure  error,  but  to  create  it.  In  the 
opinion  of  the  writer,  in  which  he  is  not  alone,  such  a 
request  should  never  be  allowed  in  this  court;  but  a  ma- 
jority of  the  court  are  of  the  opinion  that  we  should  not  go 
further  than  to  hold  that:  "The  power  of  the  supreme 
court  to  permit  an  amendment  of  a  pleading  to  conform 
to  the  proofs  is,  as  a  rule,  only  exercised  to  sustain  a 
judgment,  and  not  to  reverse  it,  except  wliere  it  clearly 
appears  that  a  refusal  to  permit  the  amendment  would 
cause  a  miscarriage  of  justice."  As  this  case  does  not 
present  such  a  situation,  the  request  of  defendant  to  file 
the  amended  pleading  tendered  is  denied. 

The  only  question  lett  is:  Is  the  decree  of  the  district 
court  sustained  by  the  pleadings  and  proofs  upon  which 
it  was  based?  After  a  careful  reading  of  the  entire  record, 
we  feel  that  that  question  must  be  answered  in  the  affirma- 
tive. 

The  judgment  of  the  district  court  is  therefore 

Affibmed. 
Rose,  J.,  took  no  part. 

Lbtton,  J.,  dissenting  in  part. 

T  do  not  agree  with  the  proposition  that  the  proposed 
amendment  changes  the  "claim."  The  action  is  based  on 
fraud.  The  tendered  amendment  merely  adds  another 
specification  of  fact  tending  to  establish  the  same.  Other- 
wise, I  concur. 
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Sedgwick,  J.,  dissenting. 

The  majority  opinion  announces  two  new  propositions 
of  law,  neitlier  of  which  have  been  so  determined  hereto- 
fore by  this  court.  ^ 

1.  The  first  proposition  is  that,  in  an  action  for  fraud 
where  facts  constituting  the  alleged  fraud  are  stated,  an 
amendment  which  alleges  additional  facts  constituting  the 
same  fraudulent  transaction  changes  substantially  the 
claim  or  defense,  so  that  such  an  amendment  cannot  be  al- 
lowed in  any  case  after  judgment.  Section  144  of  tlie  code 
contains  the  language:  "The  court  may,  eithei'  before  or 
after  judgment,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading  ♦  ♦  ♦  when 
the  amendment  does  not  change  substantially  the  claim  or 
defense  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved."  What  does  the  statute  mean  by  the  words 
•'change  substantially  the  claim"?  In  one  sense  of  these 
words,  any  change  of  a  petition  which  would  admit  of  a  dif 
ferent  decision  than  could  be  supported  by  the  original  peti 
tion  would  of  course  be  a  substantial  change,  but  unless 
such  a  change  can  be  made — ^that  is,  unless  a  pleading  can 
l>e  amended  so  as  to  support  a  different  judgment — there 
would  never  be  any  object  in  -making  the  amendment.  The 
purpose  of  allowing  the  amendment  is  to  support  a  judg- 
ment that  othenvise  would  not  be  supported,  and  this  of 
course,  in  the  ordinary  sense  of  the  word,  is  a  very  sub- 
stantial change.  We  have,  however,  generally  held  that 
to  change  "the  claim"  is  to  substitute  a  new  cause  of 
action  for  the  former  one  or  to  add  a  new  cause  of  action 
to  the  former  one,  and  I  supi)ose  that  the  purpose  of  this 
proviso  in  the  statute  is  to  prevent  an  amendment  that 
would  allege  a  new  cause  of  action,  and  not  to  prevent  any 
change  or  amendment  that  would  add  to  or  make  more 
certain  the  cause  of  action  upon  which  the  suit  was  based. 
And  then,  again,  to  change  substantially  the  claim  is  not 
limited  to  changing  the  claim  alleged  in  the  original  plead- 
ing, but  under  the  liberal  practice  of  our  code  must  be 
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held  to  mean  the  claim  actually  tried  in  the  lower  court, 
whether  it  was  in  the  pleadings  or  not.  I  think  that  the 
opinion  gives  the  wrong  construction  to  the  language  of 
the  statute  in  that  regard. 

2.  I  am  still  more  strongly  opposed  to  the  new  con- 
struction which  is  given  to  the  statute  in  another  respect. 
The  second  paragraph  of  the  syllabus  is:  "The  i)ower  of 
the  supreme  court  to  permit  an  amendment  of  a  pleading 
to  conform  to  the  proof  is,  as  a  rule,  only  exercised  to 
sustain  a  judgment,  and  not  to  reverse  it,  except  where 
it  clearly  appears  that  a  refusal  to  permit  tlie  amendment 
would  cause  a  miscarriage  of  justice."  There  are  many 
decisions  of  this  court  in  which  it  is  held  tliat  a  pleading 
may  be  amended  after  judgment  to  conform  to  the  proofs, 
and  in  all  of  them  the  language  is  general  and  no  distinc- 
tion made  as  to  whether  such  amendment  will  sustain  or 
reverse  the  judgment  of  the  trial  court.  The  first  case 
(tited  and  reviewed  in  the  majority  opinion  is  Humphries 
7*.  Spafford,  14  Neb.  488.  The  opinion  was  by  Chief 
Justice  Lake.  The  petition  in  foreclosure  failed  to  allege 
that  no  payments  had  been  made  on  the  note,  the  allega- 
tion being  that  no  payments  were  made  at  the  particular 
time  when  tlie  notes  fell  due.  The  petition  also  failed  to 
allege  that  the  defendant  fajled  to  pay  interest  "within 
ten  days  after  due."  The  allegation  was  that  he  failed 
to  pay  it  on  the  particular  day  on  which  it  came  due.  The 
trial  court  therefore  held  that  one  of  the  notes  was  not 
due  and  refused  to  give  the  plaintiff  judgment  thereon. 
The  plaintiff  appealed,  and  the  supreme  court  held  that 
upon  appeal  her  petition  might  be  amended  in  accordance 
with  the  evidence  upon  the  trial,  and  that  the  case  would 
be  remanded  to  the  trial  court  for  that  purpose,  if  she 
decided  to  so  amend.  This  was  a  direct  holding  that  the 
pleadings  would  be  amended  for  the  purpose  of  reversing 
the  judgment  of  the  trial  court.  In  regard  to  this  case 
the  opinion  says:  "The  ruling  there,  if  justifiable  at  all, 
is  under  the  clause  of  section  144,  ^or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other 
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respect.'^'    But  section  144  of  the  code  provides  that  a 
pleading  may  be  amended  ^^by  correcting  a  mistake  in  the 
name  of  the  party,  or  a  mistake  in  any  other  respect,  or 
by  inserting  other  allegations  material  to  the  case."     In- 
serting other  allegations  material  to  the  case  is  precisely 
upon  the  same  basis  in  the  section  as  correcting  a  mistake 
in  the  name  of  the  party,  or  a  mistake  in  any  other  re- 
spect, and  the  fact  that  tlie  pleading  may  be  amended  by 
inserting  other  allegations  "material  to  the  case"  shows 
clearly  that  the  next  clause,  that  amendments  may  be 
made  when  they  do  not  "change  substantially  the  claim," 
means  that  they  may  be  made  unless  a  new  cause  of 
action  or  defense  is  stated  that  has  not  been  tried  below. 
The  opinion  cites  early  cases,  mostly  from  inferior  courts, 
that  hold  that  amendments  will  never  be  allowed  for  the 
purpose  of  reversing  a  case,  but  I  think  that  those  cases 
are  hostile  to  the  language  of  the  statute,  which  does  not 
limit  the  allowing  of  amendments  to  supporting  the  judg- 
ment, but  requires  them  to  be  made  when  it  is  "in  fur- 
therance of  justice"  to  have  them  made.    In  Ilumphries  v. 
Spafford,  supra,  the  leading  case  above  referred  to,  it  was 
in  the  interest  of  justice  to  the  plaintiff  to  allow  her  to 
amend  her  petition  to  conform  to  the  proofs  which  were 
made  upon  the  trial,  and  reverse  the  judgmc^ut  of  the  dis- 
trict court  refusing  to  allow  her  to  recover  upon  both  of 
her  notes,  and  I  think  the  decision  was  right.    It  hfis 
never  been  criticised  by  this  court,  but  has  been  appar- 
ently universally  followed  and  ought  to  be  adhered  to. 
Suppose  that  in  an  action  to  foreclose  a  mortgage  the 
plaintiff  failed  to  make  the  technical  allegation  that  there 
had  been  no  proceedings  at  law  to  recover  the  debt,  both 
the  plaintiff  and  the  defendant,  as  well  as  the  court,  sup- 
posed that  that  allegation  was  in  the  petition  and  tried 
the  case  fully  upon  that  theory,  the  proof  showing  plainly 
that  there  had  been  no  proceedings  at  law,  but  the  trial 
court  for  some   unaccountable  reason   refused  to  (Miter 
judgment  for  the  plaintiff  and  the  plaintiff  appeals  to 
this  court,  and  for  the  first  time  it  is  ascei'tained  that  the 
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allegation  that  no  proceeding  at  law  had  been  had  was 
omitted  from  the  petition,  would  this  coui't  refuse  to  allow 
such  amendment  and  refuse  to  allow  the  plaintiff  to  re- 
cover, that  being  the  only  possible  legal  objection  to  such 
recovery  ? 

Unless  the  case  has  been  tried  in  the  lower  court  as 
tlumgh  the  proposed,  amendment  was  already  in  the  plead- 
ings, the  amendment  is  never  allowed  in  this  court  either 
to  sustain  or  to  reverse  the  judgment.  If  it  wa*s  so  tried, 
and  no  objection  was  made  to  the  evidence  because  of  the 
defect  in  the  pleading  and  the  court  or  jury  determined 
the  issue  as  tried,  the  amendment  will  be  allowed  in  this 
court,  if  necessary,  to  make  the  pleadings  conform  to  the 
case  actually  tried,  or  the  case  will  be  disposed  of  as 
though  the  amendment  had  been  made.  Lawsuits  were  not 
invents  to  afford  sparring  matches  to  exhibit  the  cute- 
ness  of  attorneys  at  the  expense  of  justice  to  litigants,  at 
least  they  are  not  so  regarded  in  modern  times  in  this 
state.  The  courts  are  not  looking  for  immaterial  techni- 
calities to  defeat  justice. 

The  second  paragraph  of  the  syllabus,  which  is  also 
(juoted  in  the  opinion  as  the  view  of  the  majority  of  the 
(*ourt,  does  not  harmonize  with  the  discussion  in  the 
opinion,  and  I  think  that  discussion  is  misleading  in  view 
of  tWe  quotations  made  from  the  early  cases  in  other 
jurisdictions,  which  quotations  do  not  fully  present  the 
real  point  decided  by  those  courts.  The  second  paragraph 
of  the  syllabus  makes  an  unnecessary  and  incorrect  dis- 
tinction in  amendments  in  this  court.  The  true  test  is, 
are  they  in  furtherance  of  justice?  And  that  depends 
upon  how  the  case  was  trit^l  in  the  court  below.  If  the 
parties,  without  any  suggestion  of  defect  in  the  pleadings, 
have  fully  and  fairly  tried  the  cause,  the  pleadings  in 
this  court  should  be  made  to  state  the  cause  actually  so 
tried,  or  tlie  cause  should  be  disposed  of  here  as  though 
that  had  been  done. 


Hamer,  J.,  concurs  in  this  dissent. 
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Isaac  Ward,  appellbh,  v.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,  appellant. 

FnJED  OCTOBEB  18,  ldl2.    'No.  17,066. 

1.  Negligence:  "Act  of  God."  "A  snow  storm  of  such  violence  as  to 
prevent  the  moving  of  trains  is  an  act  of  God."  Black  v,  Ohi- 
cago,  B,  d  Q.  R.  Co.,  30  Neb.  197. 

2. :  Evidence.  In  an  action  for  damages  on  account  of  negli- 
gence, the  negligence  must  be  established  by  direct  proof,  or  by 
showing  facts  and  circumstances  from  which  negligence  may 
reasonably  be  inferred. 

3.  Evidence  examined  and  referred  to  In  the  opinion  held  clearly  In- 
Bufflcient  to  sustain  the  verdict  and  Judgment. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves,  Judge.    Reversed. 

Mapes  d  Hazen  and  B.  H.  Dunham,  for  appellant 
R.  J.  Millurd^  contra. 

Pawcbtt,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Cedar 
county  to  recover  for  the  death  of  two  hogs  and  the  crip- 
I>ling  of  two  others,  through  the  negligence  of  defendant, 
while  the  same  were  being  shipped  over  defendant's  line. 
From  a  judgment  in  his  favor  defendant  appeals. 

The  evidence  shows :  That  the  hogs  were  shipped  from 
Coleridge,  Nebraska,  to  Sioux  City,  Iowa;  that  the  line 
of  defendant's  road  from  Coleridge  to  Wakefield  is  what 
might  be  termed  a  stub  line.  Plaintiff's  shipment  con- 
sif^ted  of  71  head  of  hogs.  They  were  loaded  at  and  left 
Coleridge  between  1  and  2  o'clock  in  the  morning  of  Feb- 
ruary 9,  1909,  on  train  No.  44.  Freight  for  Sioux  City 
ari'iving  at  Wakefield  on  No.  44  is  transferred  at  that 
point  to  the  main  line  and  carried  to  Sioux  City  either 
on  No.  56  or  No.  14.    When  the  train,  of  which  plaintiflPs 
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car  formed  a  part,  reached  Wakefield,  a  snow  storm  of 
great  severity  was  blowing  and  the  weather  was  extremely 
cold.  No.  14  was  at  that  time  stalled  at  Norfolk,  some 
distance  west  of  T^"akefield,  and  No.  56  was  stalled  on  the 
passing  track  east  of  the  depot. 

The  conductor  of  No.  44  testified:  That  he  had  been  in 
defendant's  employ  for  20  years;  that  he  remembered  the 
storm  of  February  9;  that  during  the  trip  they  had  a  little 
delay  at  Laurel  on  account  of  the  high  storm;  that  the 
storm  was  fierce  at  Laurel  and  he  lost  one  of  his  men; 
that  when  he  readied  Wakefield  the  storm  was  as  bad  as 
he  had  "ever  lived  in ;"  that  there  was  a  high  wind  with 
falling  snow  and  it  was  bitter  cold;  that  when  they 
reached  Wakefield  they  got  as  far  as  the  tank  and  "could 
not  get  OH  the  line  because  the  train  stalled.  The  Bloom- 
field  train,  bound  for  Sioux  City,  was  stalled  on  the 
passing  track  east  of  the  depot  at  Wakefield;  they 
could  not  get  through  the  drifts  on  the  track,  about  200 
yards  from  us.  T  didn't  know  they  were  stalled  there  until 
we  worked  our  way  to  the  station  and  found  them.  They 
went  as  far  as  they  could  to  the  side  track  while  we  got 
tied  there.  Their  engine  died  next  morning  about  the 
time  ours  did.  I  could  have  gone  20  or  30  yards  farther. 
There  was  a  drift  at  the  main  switch.  The  only  reason- 
able thing  to  do  was  to  stop  at  the  water  tank,  with  hopes 
of  doing  something  after  the  storm  was  over.  I  kept  my 
engine  alive  until  8  or  9  o'clock  the  next  morning,  when 
she  died  on  us.  We  had  to  kill  her  to  keep  her  from  freez- 
ing up.  It  stormed  all  day  Tuesday  and  Tuesday  night, 
and  abated  some  time  Wednesday.  When  the  storm 
abated  everything  was  blocked  wherever  snow  could  lie; 
side  tracks  were  full  of  snow;  yard  was  full  of  snow, 
deep  drifts,  perhaps  some  ten  feet  right  in  front  of  the 
station;  stockyards  were  level  full  of  snow;  snow  in  box 
cars  and  everything;  had  a  regular  mountain  of  ice  around 
our  engine.  ♦  ♦  ♦  This  car  of  stock  got  out  of  Wake- 
field some  time  Thursday  evening,  and  went  out  on  the 
first  train.    We  did  everything  that  we  could  do  to  pro- 
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tect  the  stock.  The  storm  was  so  fierce  one  could  not  see 
bis  hands  before  his  face.  It  was  absolutely  impossible 
to  get  the  cars  off  on  Tuesday  morning.  *  *  *  Q.  Was 
it  possible  any  time  after  you  reached  the  water  tank  on 
Tuesday  morning  of  your  arrival  at  Wakefield  until  the 
track  was  opened  up  Thursday  afternoon  for  you  to  reach 
the  chutes  at  the  stockyards?  A.  No,  sir.  Utterly  im- 
possible. Q.  And  why?  A.  Because  of  the  drifts,  deep 
drifts  between  there  and  the  stockyards." 

Mr.  Severance,  another  witness  for  the  defendant,  testi 
fied :  That  he  was  a  freight  conductor  on  defendant  rail- 
way; that  he  was  at  Wakefield  on  the  morning  of  Febru- 
ary 9 ;  was  conductor  of  No.  56 ;  that  "it  was  blowing  very 
hard,  a  blizzard,  you  couldn't  see  anything  with  distinct- 
ness six  feet  in  front  of  vou.  The  storm  first  struck  us  at 
Wayne,  where  we  had  trouble,  and  it  continued  getting 
worse.  When  we  arrived  at  Wakefield  the  tracks  were 
covered  with  snow  so  it  was  almost  impossible  to  move 
without  going  ahead  and  shoveling  the  snow  off  the  tracks 
so  that  the  sand  would  take  a  hold  and  keep  the  wheels 
from  slipping.  When  we  struck  the  yards  at  Wakefield 
we  first  stopi)ed  at  the  water  tank.  Then  we  pulled  up  to 
the  main  line,  and  headed  in  on  the  passing  track.  It  took 
considerable  time  to  get  in  there  on  account  of  the  snow. 
We  took  the  passing  track  to  wait  for  14,  but  14  did  not 
arrive.  It  is  the  train  from  Norfolk ;  44  then  came  in  and 
stopped  at  the  water  tank.  We  did  not  go  out  on  account 
of  tlie  blizzard.  We  tried  to  get  out,  made  several  at- 
tempts, made  one  attempt  to  get  Mr.  Holder's  engine  (the 
engine  on  No.  44)  up  there  coupled  onto  ours^  in  order 
to  proceed  double  headed,  but  we  couldn't  do  anything. 
After  it  cleared  up  we  started  to  buck  snow  to  clear  the 
road  toward  Sioux  City,  and  went  as  far  as  Emerson,  I 
think  we  gpt  there  between  4  and  5  o'clock  on  Thursday. 
We  then  returned  to  Wakefield,  picked  up  the  stock,  in- 
cluding the  cars  mentioned,  and  went  on  to  Sioux  City. 
That  was  the  first  train  that  went  through  from  the  time 
the  storm  began,     ♦     •     *     Q.  Was  there  any  time  Mr. 
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TToider  (conductor  of  No.  44)  could  have  transferred  his 
car  of  stock  from  his  train  to  your  train  that  morning? 
A.  No,  sir.  Q.  Was  no  time  he  could  do  that  until  after 
they  got  the  road  bucked,  as  you  spoke  of?  A.  No,  sir." 
The  Jtestimony  of  these  two  witnesses  is  fully  corroborated 
by  defendant's  station  agent  at  Wakefield. 

As  against  this  testimony  on  behalf  of  the  defendant, 
plaintiff  testified :  "Q.  Do  you  know  whether  or  not  the 
company  could  have  moved  your  hogs  on  from  Wakefield 
without  this  delay  you  speak  of?  A.  Yes,  sir.  Q.  Could 
they?  A.  They  could  when  we  got  to  Wakefield.  Could 
w^ent  right  along  with  us;  was  no  storm. to  bother  us,  no 
drifts,  because  T  was  out  all  through  there."  On  cross- 
examination  he  shows  that  he  knew  the  train  he  shipped 
on  would  not  go  beyond  Wakefield;  that  it  goes  there  and 
turns  around  and  returns,  and  is  not  scheduled  to  run  to 
Sioux  City.  He  also  testified:  "I  w^ent  to  Sioux  City  on 
the  first  train  that  came  througli  after  the  storm.  This 
was  about  10  o'clock  Thursday  evening.  No  freight  trains 
had  gone  through  before  that  time." 

The  witness  Beig  testified :  That  he  shipped  a  car  of  hogs 
from  Coleridge  at  the  same  time  plaintiff  shipped;  that 
they  left  Coleridge  about  1  o'clock  Tuesday  morning,  and 
arrived  at  Wakefield  about  4  in  the  morning;  that  it  was 
snowing  pretty  hard.  On  cross-examination  he  testified : 
"The  hogs  were  shipped  in  open  stock  cars.  It  was  snow- 
ing, and  got  colder  as  it  stormed.  We  stayed  up  to  the 
hotel  all  day  Tuesday,  Wednesday  and  Thursday."  On 
being  retailed,  plaintiff  testified:  That  they  stopped  at 
Laurel  en  route  to  Wakefield  about  25  minutes.  "It  was 
snowing  at  that  time,  but  wasn't  blowing.  When  we  got 
to  Wakefield,  Beig  and  I  got  out  of  the  caboose  and  walked 
up  to  the  depot,  and  there  wasn't  a  drift  between  there 
and  the  depot.  It  w^as  snowing  quite  hard,  but  the  wind 
wasn't  blowing  to  amount  to  anytliing.  I  had  a  conversa- 
tion with  Hoider,  in  which  he  said  that  he  was  hold- 
ing train  for  Norfolk  train — that  was  the  one  that  took 
the  stock  on — waiting  for  that  one  to  double  engines,  and 
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this  other  engineer  and  our  conductors  wanted  to  double 
engines  and  take  us  to  Sioux  City.  I  was  not  down 
around  the  chutes  that  night.  The  Norfolk  train  hadn't 
arrived  while  we  were  there."  The  Avitness  Beig,  referred 
to  by  plaintiff,  testified :-  "When  we  arrived  at  Wakefield 
we  walked  down  to  the  depot.  It  was  not  drifted."  On 
cross-examination  he  testified:  "When  we  got  out  of  the 
caboose  it  was  blowing  some  and  there  was  snow  on  the 
ground.  It  was  snowing  pretty  hard  and  the  wind  was 
blowing." 

The  testimony  of  defendant's  witnesses  that  train  No. 
14  was  stalled  at  Norfolk,  and  No.  56  on  the  passing  track 
east  of  the  depot  at  Wakefield,  is  not  denied.  The  severity 
of  the  storm  is  not  denied,  except  by  the  statements  of 
plaintiff  and  Beig  that  when  No.  44  reached  Wakefield 
they  got  out  of  the  caboose  and  walked  to  the  depot,  and 
that  there  were  no  drifts  between  the  train  and  tlie  depot. 
We  have  read  the  abstract  of  the  testimony  carefully,  ^nd 
are  unable  to  find  anything  in  it  which  even  tends  to  show 
any  negligence  on  the  part  of  the  defendant  io  failing  to 
get  plaintiff's  stock  through  to  Sioux  City  any  sooner  than 
was  done.  In  the  face  of  the  severity  of  the  weather  and 
the  immense  quantities  of  snow,  the  defendant's  agents 
in  charge  of  the  trains  at  Wakefield  were  the  only  ones 
qualified  to  determine  whether  or  not  it  was  wise  to  at- 
tempt to  move  the  stock  in  controversy  from  Wakefield  to 
Sioux  City  on  that  morning.  We  think  it  is  clear  tliat,  if 
they  had  attempted  to  do  so,  the  train  would  have  been 
unable  to  reach  even  the  next  station,  and  would  in  all 
probability  have  been  stalled  out  in  the  country,  wliere  it 
would  have  been  next  to  impossible  to  feed  and  care  for 
the  stock;  in  which  event  we  think,  under  the  evidence 
in  this  case,  plaintiff  would  have  had  reason  to  complain 
of  their  having  made  such  a  foolhardy  attempt.  That  "a 
snow  storm  of  such  violence  as  to  prevent  t\w  moving  of 
trains  is  an  act  of  God"  was  decided  by  this  court  in  Black 
v.  Chicago^  R,  d  Q.  R.  Co.,  30  Neb.  197.  That  the  snow 
storm  of  February  9, 1909,  was  such  a  storm  is  clear. 
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The  only  testimony  as  to  tbe  death  and  cripp 
hogs  is  the  following  given  by  plaintiff:     "I 
anything  wrong  with  the  hogs  until  Wednesdaj 
or  11  o'clock,  I  saw  two  dead.    There  was  tw 
when  I  got  to  Sioux  City.     I  think  they  crip 
transferring.     They  ran  a  wagon  box  from  < 
another,  and  got  the  cars  as  close  as  they  coh1i_  ^__  _  _ 
together,  and  drove  them  across.     This  was  Wednesday 
night."    It  is  clear  from  tbe  record  before  us  that  plaintifT 
was  accompanying  his  shipment  of  hogs,  yet  he  does  not 
attempt  to  relate  any  circumstance  tending  to  show  what 
caused  the  death  of  the  two  hogs,  nor  does  he  account  for 
the  crippled  condition  of  the  other  two  any  further  than 
to  say,  "I  think  tliey  cripi)led  them  transferring."    There 
is  no  claim  that  any  of  the  hogs  were  dead  or  crippled 
when  they  reached  Wakefield. 

For  atigbt  tliat  appears  in  the  record,  the  two  hogs  may 
have  died  from  disease,  or  may  have  been  trampled  to 
death  by  the  other  hogs  in  the  car.  One  thing  is  certain, 
they  were  not  liilled  by  any  bumping  or  rough  handling 
of  the  car,  for  it  had  not  been  mo\'ed  from  its  position 
near  the  water  tank  up  to  the  time  pUiintiff  says  he  saw 
them  dead.  Tliere  is  an  entire  ab.ience  of  evidence  to 
show  that  their  death  was  the  result  of  any  n^ligence  on 
the  part  of  defeiidaut.  In  like  manner,  there  is  no  testi- 
mony to  show  how  the  other  two  liogs  became  crippled, 
beyond  the  statement  of  plaintiff  that  "I  think  they 
crippled  them  transferring."  By  tliis  lie  meant  the  trans- 
ferring of  the  hogs  from  the  car  in  wliich  they  arrived  at 
Wakefield  to  the  one  in  which  tliey  were  finally  taken  to 
Sioux  City,  wliich  transfer  was  made  Wednesday  night. 
There  is  nothing  in  his  testimony,  nor  in  the  record, 
from  which  it  can  even  be  inferred  that  tbe  method  of 
making  the  transfer,  testified  to  by  him,  was  not  as  safe 
as  any  that  defi^nilant  could  Inive  used;  nor  is  there  any 
testimony  to  show  that,  wliile  making  the  transfer,  the 
hogs  were  «<i  handled  that  the  crippling  of  the  two  might 
reasonably  be  inferred  therefrom.     There  must  be  some- 
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thing  more  than  a  mere  suspicion  to  sustain  a  charge  of 
negligence.  In  an  action  for  damages  on  account  of  neg- 
ligence, the  negligence  must  be  established  by  direct  proof, 
or  by  showing  facts  and  circumstances  from  which  negli- 
gence may  reasonably  be  inferred. 


Beversed  and  remanded. 


Flora  M.  Marsh  bt  al.,  appellees,  v.  Edith  V.  Marsh 

BT  AL.,  appellants. 
Fns>  OcTOBEB  18»  1912.     No.  16,891. 

1.  WUIb:  CON8TBUOTI017.  When  there  are  definite  and  unambiguous 
expressions  in  a  will,  other  expressions  that  are  capable  of  more 
than  one  meaning  must  be  so  comstmei,  if  reasonably  pras- 
ticable,  as  to  harmonize  with  the  i>lain  proYlsions  of  the  will. 

2. :     :     "Leoal   Representattvbs."    In   wills    and    other 

written  instruments,  the  words  "legal  representatives"  are  fre- 
quently used  to  mean  the  persons  who  smcceed  beneficially  to  the 
property  or  interest  of  the  deceased.  Whether  In  any  given  case 
they  are  so  used,  or  the  executor  or  administrator  is  Intended, 
must  be  determined  from  a  consideration  of  all  of  the  provisions 
of  the  wllL 

S. :   :    "Hedib  and  Legal  Representativhs."    The  use  of 

the  expression,  "heirs  and  legal  representatives,"  instead  of 
"heirs,  executors  and  administrators/'  may,  under  some  clrcnm- 
cumstances,  raise  the  presumption  that  those  who  are  bene- 
ficially interested  and  succeed  to  the  property  and  rights  of  the 
decedent  are  intended. 

4.  Husband  and  Wife:    DisposmoN  of  Pboperty:     Removal  of  Dis- 
abilities.    Our  statute  has  taken  away  the  common-law  power 
of  a  husband  to  dispose  of  his  wife's  property.     A  married  wo- 
man has  the  same  power  to  dispose  of  her  property  and  prop 
erty  rights  that  a  married  man  has  to  dispose  of  his. 

5. :    Contracts  of  Married  Women.    In  this  state  the  contract 

of  a  married  woman  must  be  with  reference  to  her  separate  estate 
or  property.  If  she  provides  in  her  contract  that  she  intends 
to  bind   her   separate  estate    thereby,   without   describing   any 
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property  or  property  rights*  it  binds  only  the  property  and  estate 
which  she  has  at  the  time  of  making  the  contract,  and  the  pro- 
ceeds thereof,  or  substitute  therefor.  If  she  assigns  specific 
property  or  rights,  such  contract  is  ''with  reference  to  her 
separate  estate." 

6.  Quaere.     Whether  a  remainder  limited  to  the  heirs  of  one  living 

at  the  time  it  is  granted  Is  assignable,  qtUBre, 

7.  Husband    and    Wife:     Disabiltties    of    Coyebtubs:     Assionmsnt: 

Estoppel.  The  defense  of  coverture  is  based  upon  lack  of 
power.  When  the  power  to  act  Is  entirely  wanting,  no  estoppel 
can  arise  from  an  attempt  to  perform  such  act.  But  when  a 
contingent  interest  in  property  is  so  remote  as  to  be  incapable 
of  sale  or  assignment,  an  attempt  to  assign  it  upon  adequate 
consideration  and  subsequent  conduct  continued  until  after  the 
title  of  the  assignor  has  become  perfect,  there  being  no  lack  of 
power,  may  create  an  estoppel  to  deny  the  validity  of  the  assign- 
ment 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed  with  directiona,  ^ 

Francis  A.  BrogaiVy  for  appellants. 

T.  J.  Ma  honey,  H.  O.  Brome  and  William  J.  Goad, 
contra. 

Sedgwtok,  J. 

William  W.  Marsh  of  Omaha  died  April  2,  1901,  leav- 
ing an  estate  of  about  f 625,000.  He  left  a  widow.  Flora 
M.  Marsh,  and  four  sons,  Charles,  Frank,  William,  and 
Allan  A.  Marsh.  Charles  Marsli  died  in  1909.  The  de- 
fendant  Edith  V.  Marsh  is  his  widow,  and  the  defendant 
Gertrude  J.  Marsh  is  their  minor  daughter.  About  a  year 
before  his  death  William  W.  Marsh  executed  a  will,  in 
which  he  appointed  his  widow  and  his  four  sons  trustees 
of  his  estate,  with  large  powers  and  discretion  in  the  con- 
trol and  management  thereof.  The  will  was  duly  pro- 
bated, and  the  trustees  named  assumed  the  'trust  and  took 
control  of  and  administered  the  estate.  The  plaintiffs 
Flora  M.  Marsh,  Frank  Marsh,  William  Marsh,  and  Allan 
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A.  Marsh,  as  trustees  tinder  the  will,  brought  this  action 
in  the  district  court  for  Douglas  county  to  obtain  a  con- 
stniction  of  the  will.  Charles  Marsh,  at  the  time  of  his 
death,  was  indebted  to  the  defendant  the  United  States 
National  Bank  of  Omaha  upon  several  promissory  notes, 
and  the  bank  answered  in  the  action,  and  alleged  that  to 
secure  this  indebtedness  Charles  Marsh  liad  assigned  to 
the  bank  his  interest  in  "the  estate  of  his  father,  and  that 
the  defendant  Edith  V.  Marsh  had  joined  in  the  assign- 
ment, and  the  bank  asked  that  the  administratrix  of  the 
estate  of  Charles  Marsh  be  required  to  pay  the  claim  of 
the  bank  out  of  the  estate  of  Charles  Marsh.  Edith  V. 
Marsh  contested  the  right  of  the  bank  under  the  assign- 
ment, and  contended  that,  as  Charles  died  before  January 
1,  1910,  he  had  no  interest  to  assign,  and  that  her  assign- 
ment was  void  bexrause  of  her  coverture,  and  because  her 
interest  was  contingent  and  not  assignable. 
The  will  contained  the  following  provisions: 
"Third.  All  the  residue  and  remainder  of  my  estate, 
both  real  and  personal,  of  every  kind  and  nature  whatso- 
ever, and  not  heretofore  given  and  bequeatlied  to  my  be- 
loved wife  Flora  M.  Marsh,  I  hereby  give  and  bequeath  in 
trust  in  manner  and  for  the  purposes,  to  wit :  To  my  wife 
Flora  M.  Marsh,  Charles  Marsh,  Frank  Marsh,  William 
Marsh  and  Allan  A.  Marsh,  my  sons,  I  give  and  bequeath 
all  of  said  residue  and  remainder  of  my  estate,  both  real 
and  personal,  in  trust,  to  be  held  and  umnaged  by  them 
as  trustees,  until  tlie  first  day  of  January,  A.  D.  nineteen 
hundred  and  ten  (1910),  hereby  autliorizing  and  empower- 
ing them  to  invest,  re-invest  and  keep  said  property  so 
that  it  will  produce  an  annual  income,  using  their  best 
judgment  and  care  in  the  management  thereof,  and  in  the 
discharge  of  said  trust,  I  hereby  authorize  and  empower 
niv  said  trustees,  wliile  thev  sliall  have  and  hold  said 
residue  and  remainder  or  any  part  thereof  in  trust  as 
n  foresaid,  to  sell,  convey  and  dispose  of  the  same  or  any 
IKirt  thereof  at  public  or  private  sale,  at  such  times  and 
upon  such  terms  and  conditions,  and  in  such  a  manner  as 
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to  them  shall  seem  best  and  proper,  and  to  re-invest  the 
proceeds  of  such  sale  or  sales  in  other  property  or  securi- 
ties to  be  held  by  them  upon  the  terms  and  conditions  of 
said  trust,  hereby  authorizing  and  empowering  my  said 
trustees  to  make  any,  all  and  any  deeds,  conveyances  and 
transfers,  and  execute  the  same,  judged  by  them  necessary 
and  proper  to  carry  out  the  purposes  of  this  trust  or  their 
duties  as  such  trustees.  And  I  further  direct  and  au- 
thorize that  it  shall  not  be  essential  for  said  trustees  to 
act  unanimously,  but  a  majority  of  said  trustees  are 
authorized  and  empowered  to  do  any  and  all  acts  and  to 
execute  any  and  all  powers  required  to  be  done  in  said 
trust,  and  in  the  event  that  either  or  any  of  said  trustees 
shall  resign,  die,  or  for  any  cause  fail  to  accept  this  trus- 
teeship, then  in  such  case  the  majority  of  such  of  said 
trustees  as  are  then  acting  as  trustees  at  the  time  any 
act  or  thing  is  done  or  performed,  may  do  or  perform  said 
act  or  thing  as  fully  and  legally  as  all  of  said  trustees 
could  or  might  do  or  perform  the  same  unanimously." 

"Sixth.  After  paying  all  expenses  and  all  taxes  and 
other  charges  including  the  payments  to  be  made  to  my 
sister  Stella  M.  Champlin,  and  my  beloved  wife  Flora  M. 
Marsh,  I  will  and  direct  that  the  balance  of  the  rents, 
profits  and  income  annually  derived  from  said  property 
so  held  in  trust,  shall  be  divided  equally  between  my  said 
wife  Flora  M.  Marsh,  Charles  Marsli,  Frank  Marsh,  Wil- 
liam Marsh  and  Allan  A.  Marsh,  and  in  the  event  of  tlie 
death  of  either  of  my  said  sons,  his  part  shall  go  to  his 
heirs  or  legal  representatives  as  provided  by  tlie  laws  of 
the  state,  and  said  balance  of  said  income  so  to  be  divided 
and  paid  to  my  said  wife  and  sons  under  this  sixth  di- 
vision of  my  will  shall  be  paid  quarterly." 

"Eighth.  I  will  and  direct  that  on  the  first  day  of  Janu- 
ary, A.  D.  1910,  all  of  said  property  held  in  trust,  as 
aforesaid,  shall  vest  in  and  be  disposed  of  as  follows,  to 
wit:  To  my  sister,  Stella  M.  Champlin,  if  she  shall  then 
be  living  I  give  the  use  of  and  income  of  ten  thousand 
dollars  during  her  natural  life,  the  said  income  to  be 
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paid  to  her  annually,  and  for  the  purpose  of  carrying  out 
this  gift  and  provision  to  my  said  sister,  I  direct  that  my 
said  trustees  shall  invest  the  sum  of  ten  thousand  dollars 
(|10,000)  in  some  suitable  investment  the  income  thereof 
to  be  paid  annually  to  her  as  above  directed,  and  the  pay- 
ments to  her  of  the  annual  sum  of  six  hundred  dollars 
hereinl)efore  directed  shall  cease  and  be  at  an  end  on 
JanuJiry  1st,  1910. 

"Ninth.  I  will  and  direct  that  all  of  my  estate  both 
real  and  personal  and  so  held  in  trust,  by  my  said  trus- 
tees, shall  vest  in  and  go,  on  the  said  first  day  of  January, 
nineteen  hundred  and  ten  (1910),  subject  to  the  pro- 
visions for  my  sister  Stella,  in  the  eighth  division  of  this 
my  last  will  and  testament  as  follows^  to  wit:  To  my 
beloved  wife  Flora  M.  Marsh,  I  give  and  bequeath  an  un- 
divided one-fifth  part  of  said  property,  absolutely  and  in 
her  own  right;  to  my  beloved  son  Charles  Marsh,  I  give 
and  bequeath  an  undivided  one-fifth  part  of  said  property, 
absolutely  and  in  his  own  right ;  to  my  beloved  son  Frank 
Marsh,  I  give  and  bequeath  an  undivided  one-fifth  part  of 
said  property,  absolutely  and  in  his  own  right;  to  my 
beloved  son  William  Marsh,  I  give  and  bequeath  an  un- 
divided one-fifth  part  of  said  property,  absolutely  and  in 
his  own  right;  and  to  my  beloved  son  Allan  A.  Marsh,  I 
give  and  bequeath  an  undivided  one-fifth  part  of  said 
property,  absolutely  and  in  his  own  right.  Should  my 
beloved  wife  Flora  M.  Marsh  not  be  living  at  the  time  of 
my  death  I  will  and  direct  that  the  property  given  and 
bequeathed  to  her  in  second  division  of  this  will  shall  go 
to  my  said  trustees  to  be  held  in  trust  upon  the  terms  and 
conditions  of  the  other  property  held  in  trust  and  shall 
go  at  the  expiration  of  said  trust  to  wit,  January  1st, 
1910,  as  the  other  property  goes,  except  such  as  may  be 
worn  out  or  consumed  in  the  use  or  become  worthless  by 
age^  and  loss,  to  my  said  sons.  And  I  further  will  and 
direct  that  if  either  or  any  of  my  sons  shall  not  be  living 
at  my  death  to  take  under  this  will,  then  I  give  and  be- 
1« 
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queath  that  part  of  the  income  going  - 
hiB  or  their  heirs  and  legal  representa 
vided  by  law.  And  at  the  death  of  my 
after  tlie  first  day  of  January,  A.  D. 
thousand  dollars  shall  go  as  follows: 
that  said  ten  thousand  dollars  shall 
between  Iny  wife  and  sons  in  tlie  same 
the  same  conditions  as  the  said  residue 
the  said  January  Ist,  A.  D.  IftlO. 

"Tenth.  I  will  and  direct  that  the  t 
to  said  property  devised  in  this  last  ■ 
in  trust  shall  not  vest  in  my  said  wife 
of  them,  except  as  trustees,  until  the  1 
A.  D.  1910.  And  in  tlte  event  that  my 
or  any  of  my  said  sons  shall  die  prioi 
January,  A.  D.  1910,  then  in  such  ca 
that  part  thereof  that  would  have  gone 
shall  go  to  her,  his  or  their  heirs  and  le 
according  to  law  as  the  case  may  be.'* 

"Twelfth.  I  will  and  direct  that  at 
this  trust,  January  1st,  A.  D.  1910, 
turn  over  to  the  parties  then  entitled  tl 
which  sucli  persons  are  entitled  to,  an 
of  the  duties  under  this  trust  I  direc 
required  of  eitliep  or  any  of  said  trusti 
the  sound  diseretiriii  and  good  faith  of 
performance  of  tlicir  duties  herein." 

It  is  said  in  tlie  briefs  that  three  ] 
are  presented:  First,  would  the  h 
Marsh  vest  in  him  an  estate  in  his  lifel 
his  debts,  or  was  his  interest  nnder  t 
upon  his  living  until  the  1st  day  < 
Second,  if  the  estate  was  contingent  a 
before  that  time,  was  not  subject  to  h 
the  estate  under  the  terms  of  the  will, 
aa  his  heirs,  or  the  administnitor  of  tht 
representative?  Third,  if  his  widow  i 
estate  aa  his  heirs,  did  the  interest  of  tl 
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Marsh,  go  to  the  bank  under  the  assignment  which  she 
executed? 

The  trial  court  lield,  under  the  first  proi)osition,  that 
the  estate  of  Charles  Marsh  was  a  contingent  one,  and, 
under  the  second  proposition,  that  under  the  terms  of  the 
will  it  went  to  the  administrator  of  the  estate  of  Charles 
Marsh,  and  directed  that  it  be  applied  by  the  administra- 
tor to  the  payment  of  liis  debts.  From  this  decree  the  de- 
fendants Edith  V.  Marsh  and  Gertrude  J.  Marsh  have 
appealed. 

It  must  be  conceded  that  the  questions  thus  presented 
to  this  court  are  not  free  from  difficulty.  There  is  a  va- 
riety of  expressions  in  the  will  apparently  bearing  upon 
the  matters  in  dispute,  and,  if  taken  literally  as  such 
words  are  ordinarily  used,  they  appear  in  some  instances 
to  be  inconsistent. 

1.  We  are  inclined  to  agree  with  the  trial  court  upon 
the  first  proposition  determined.  Tlie  object  is  to  ascer- 
tain, if  possible,  the  purpose  and  meaning  of  the  testator. 
When  there  are  definite  and  unambiguous  expressions  ift 
a  will,  other  expressions  that  are  capable  of  more  than  one 
construction  must  be  so  construed,  if  reasonably  practi- 
cable, as  to  harmonize  with  the  plain  provisions  of  the  will. 
The  statement  in  the  eighth  paragraph  of  the  will,  "that 
on  the  first  day  of  January,  A.  D.  1910,  all  of  said  prop- 
erty held  in  trust,  as  aforesaid,  shall  vest  in  and  he  dis- 
posed of  as  follows,  to  wit :"  and  in  the  next  paragraph  the 
words,  "shall  vest  in  and  go,  on  the  said  first  day  of  Janu- 
ary nineteen  hundred  and  ten  (1910)  *  *  *  as  follows, 
to  wit:  *  *  *  to  my  beloved  son  Cliarles  Marsh,  I  give 
and  bequeath  an  undivided  one-fiftli  part  of  said  property, 
absolutely  and  in  his  own  right,"  and  also  in  the  tenth 
paragraph,  "I  will  and  direct  tliat  the  title  and  ownership 
to  said  property  devised  in  this  last  will  and  testament  in 
trust  shall  not  vest  in  my  said  wife  and  sons  or  either  of 
them,  except  as  trustees,  until  the  1st  day  of  January,  A. 
D.  1910,"  appear  to  be  positive  and  unequivocal,  and  no 
doubtful  or  ambiguous  expressions  should  be  allowed  to 
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override  tliem.  The  language  quoted  2 
paragraph  of  the  will  appears  to  liav 
express  pur|>08e  of  determining  this  1 
to  the  property,  it  is  of  course  conced 
tmstees  named  in  the  will;  and  to  1« 
liis  intention  the  testator  says  tliat 
but  the  owHersliip  of  the  property  s! 
wife  and  sons  or  either  of  them,  exce] 
the  time  fixed  in  the  will  for  that  pu: 

2.  The  next  question  presented  is  a 
Charles  having  died  before  the  prop* 
who  took  the  property  under  the  ten 
the  able  and  exliaustive  argument  p: 
sides  of  this  question,  it  is  made  to  tu 
construction  of  the  words  "legal  repi 
tenth  parngraph  of  the  will :  "In  such  ■ 
that  part  thereof  that  would  have  gone 
shall  go  to  her,  his  or  their  heirs  and  1 
according  to  law  as  the  case  may  be. 
tracts  and  wills,  the  words  "legal  repr 
doubtedly  more  often  than  otherwise  u 
executors  of  the  will  or  the  administi 
These  words  are,  however,  frequently 
the  party   or   parties   who  succeed  t 
interests  of  the  deceased,  who  stand  i 
represent  his  rights.     In  what  sense 
used  in  this  will  must  he  determined  f 
of  all  of  the  i>rovisions  of  tiie  will, 
property,  by  the  sixth  paragrapii  of 
distributed  as  it  accrued  to  the  benef 
it  was  provided  that,  "in  the  event  of 
of  my  said  sons,  his  part  shall  go  to  mo  m^no  uj    tcg«i 
representatives  as  provided  by  the  laws  of  the  state." 
The  use  of  the.  conjunction  "(u-"  in  this  provision  and  the 
conjunction    "and"    in    the    corresponding    provision    in 
paragraph    ]0   was   apparently  inadvertent,  and  has  no 
significance. 

In  the  first  place,  if  the  testator  had  intended  that,  In 
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the  event  of  the  death  of  one  of  the  beneficiaries  before 
the  properly  vested  in  him,  it  should  go  to  his  executor 
OP  his  administrator,  it  would  have  been  easy,  and  perhaps 
natural,  to  have  used  those  words  instead  of  the  words 
"legal  representatives.^'  The  testator  appears  to  have  had 
confidence  in  his  sons;  they  are  made  trustees,  and  the 
power  and  discretion  given  them  in  the  use  and  control 
of  the  property  is  but  very  little  restricted.  They  were 
not  required  to  give  bond,  and,  if  some  of  tliem  became 
disqualified  or  declined  to  act,  no  others  were  to  be  selected 
in  their  places.  Under  the  provision  of  this  will,  Charles 
might  have  become  sole  trustee  without  bond.  The  ob- 
ject of  placing  this  property  in  trust  is  stated  in  the  will, 
and  is  for  business  purposes  to  keep  the  estate  intact  and 
enhance  the  value ;  but  the  sole  purpose  of  the  tenth  para- 
graph of  the  will  is  to  prevent  the  estate  from  vesting  in 
the  beneficiaries  until  the  specified  time,  and  to  provide 
for  the  contingency  of  the  death  of  one  or  more  of  the 
beneficiaries  before  that  time.  We  cannot  discover  any 
purpose  that  could  have  been  in  the  mind  of  the  testator 
in  inserting  this  tenth  clause  in  his  will  that  would  not 
be  effectually  thwarted  by  providing  that,  in  case  of  the 
death  of  one  of  the  beneficiaries  before  the  time  si)ecified, 
his  share  should  go  to  the  executor  or  administrator  of 
his  estate.  In  construing  this  tenth  paragraph  of  the  will, 
we  are  required,  if  possible,  to  give  some  meaning  to  the 
words  "according  to  law  as  the  case  may  be."  The  right 
of  succession  to  the  property  of  decedents  is  regulated  by 
statute.  These  statutes  determine  the  i)erson  to  whom  the 
property  shall  descend.  Changes  in  that  regard  are  not 
infrequent;  indeed,  radical  changes  have  been  introduced 
into  our  law  since  the  execution  of  this  will  and  the  death 
of  the  decedent,  in  regard  to  the  persons  entitled  to  in- 
herit and  the  manner  of  descent  of  property.  If  the  tes- 
tator intended  that,  in  the  event  of  the  death  of  his  son 
within  the  time  stated,  his  portion  of  the  property  should 
go  to  the  persons  to  whom  the  law,  as  it  existed  at  the  ter- 
mination of  the  trusteeship,  would  give  it,  under  the  dr- 


:i 


198  NEBRASKA  REPORTS.  [Vol.  92 


Marsh  ▼.  Marsh. 


cuiustances  and  conditions  that  should  then  exist,  the 
words  "according  to  law  as  the  case  may  be"  might  have 
been  used  for  that  purpose.  No  other  use  for  these  words 
has  been  suggested. 

Some  of  the  conditions  and  surrounding  circumstances 
at  the  time  of  the  execution  of  the  will  might  indicate  a 
different  intention  on  the  part  of  the  testator.  As  an 
illustration  of  this  last  thought,  it  may  be  noted  that 
Charles  was  indebted  to  his  father  in  a  considerable 
amount  at  the  time  of  the  making  of  the  will  and  con- 
tinuously until  his  father's  death.  Did  the  testator  in- 
tend that,  in  case  of  Charles'  death  before  the  1st  day  of 
January,  1910,  his  portion  of  the  property  should  go  to 
his  widow  and  children,  and  his  indebtedness  to  his 
father's  estate  should  remain  unpaid?  If  the  relations 
tetween  Charles  and  his  father  had  been  those  of  ordinary 
debtor  and  creditor,  this  suggestion  would  have  weight. 
Mr.  Marsh,  after  the  execution  of  the  will,  advanced  money 
to  diaries  with  which  to  meet  his  existing  liabilities,  and 
perhaps  for  speculative  purposes,  and,  although  he  took 
Charles'  note  for  the  amount  so  advanced,  it  is  not  cleai' 
whether  he  expected  to  enforce  collection  of  the  note,  or 
regarded  it  as  substantially  a  gift  to  his  son.  At  all 
events,  the  circumstance  that  he  made  no  provision  for 
the  collection  of  the  note  in  the  remote  contingency  of  the 
death  of  his  son  before  he  came  into  his  inheritance  is  not 
of  suflBcieut  weight  to  determine  the  question  presented. 
The  briefs  contain  exhaustive  and  admirable  arguments 
upon  both  sides  of  this  question,  and,  if  time  would  per- 
mit, it  would  be  interesting  to  pursue  the  discussion  fur- 
ther, but  in  the  end  the  solution  of  the  riddle  would  still 
be  in  doubt,  and  no  good  purpose  served  by  prolonging 
this  opinion.  If  our  construction  of  the  will  is  somewhat 
technical,  it  must  be  conceded  that  there  is  no  sub- 
stantial basis  for  a  broader  construction. 

We  have  concluded  that  the  necessary  construction  of 
the  will  as  a  whole,  under  all  of  the  circumstances,  is  that 
it  gave  the  share  which  Charles  would  have  taken,  if  he 
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had  lived  to  the  time  specified,  to  the  persons  to  whom, 
at  that  time,  it  would  descend  under  the  law  as  it  should 
then  be. 

3.  Charles  Marsh  assigned  his  interest  in  certain  securi- 
ties belonging  to  the  estate  to  secure  an  indebtedness  now 
lield  by  the  defendant  bank.  His  wife,  Edith  V.  Marsh, 
joined  in  the  execution  of  the  assignment,  which  contained 
the  following  provision:  "I,  Edith  V.  Marsh,  do  hereby 
consent  to  join  in  the  above  assignment,  it  being  under- 
stood that  said  assignment  is  of  all  interest,  present  and 
prospective,  actual  or  contingent,  of  either  said  Charles 
Marsh  or  myself  in  or  to  said  bonds."  Also  to  secure  the 
same  indebtedness,  they  executed  another  assignment 
covering  both  the  income  that  was  coming  to  Charles 
Marsh  and  his  interest  in  the  principal  of  the  property  in 
the  hands  of  the  trustees.  This  assignment  provided: 
"The  intention  hereby  being  to  assign  so  much  of  the 
income  and  principal  due,  or  to  become  due  to  either  of 
the  undersigned  in  the  assets  of  said  estate,  whether  pres- 
ent or  future,  actual  or  contingent,  to  fully  pay  and  satisfy 
the  interest  and  principal  of  the  aforesaid  notes."  It  is 
contended  that  these  assignments  were  ineffectual  to  trans- 
fer the  interest  of  the  defendant  Edith  V.  Marsh  in  the 
estate.  The  first  contention  in  this  regard  is  that,  Edith 
V.  Marsh  being  then  a  married  woman,  she  was  incom- 
l>etent  to  convey  such  interest.  The  first  and  second  sec- 
tions of  our  married  women's  act  (Comp.  St.  1911,  ch. 
53 )  are  as  follows : 

"Section  1.  The  property,  real  and  personal,  which  any 
woman  in  this  state  may  own  at  the  time  of  her  marriage, 
and  the  rents,  issues,  profits,  or  proceeds  thereof,  and  any 
real,  personal,  or  mixed  property,  which  shall  come  to  her 
by  descent,  devise  or  the  gift  of  any  person  except  her 
husband,  or  which  she  shall  acquire  by  purchase  or  other- 
wise, shall  remain  her  sole  and  separate  property,  not- 
withstanding her  marriap:e,  and  sliall  nof  be  subject  to  the 
disposal  of  her  husband,  or  liable  for  his  debts" — with  a 
proviso  as  to  family  necessaries. 
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"Section  2.  A  married  woman,  while  the  marriage  re- 
lation subsists,  may  bargain,  sell,  and  convey  her  real  and 
personal  property,  and  enter  into  any  contract  with  refer- 
ence to  the  same  in  the  same  manner,  to  the  same  extent, 
and  with  like  effect  as  a  married  man  ma,y  in  relation  to 
his  real  and  personal  proi)erty."  . 

Formerly  at  the  common  law  the  personal  property  of 
a  married  woman  was  subject  to  sale  and  disposal  by  her 
husband.  The  first  section  of  the  act  above  quoted  took 
this  power  over  the  personal  property  of  the  wife  away 
from  the  hnsband.  The  language  of  the  section  is  broad 
enough  to  cover  any  interest  whatever  that  the  wife  might 
have  in  any  property.  As  the  power  to  dispose  of  prop- 
erty must  exist,  it  is  manifest  that  the  intention  of  the 
legislature  in  these  two  sections  was  to  transfer  the 
power  of  disposal  of  the  wife's  property  from  the  husband 
to  the  wife,  and  we  have  no  doubt  that  under  our  statutes 
a  married  woman  may  dispose  of  her  property  "to  the 
same  extent  and  with  like  effect"  as  a  married  man  may 
dispose  of  his.  Levi  v.  Earl^  30  Ohio  St.  147;  Ankeney  v, 
Uannon^  147  U.  S.  118,  and  similar  cases  were  decided 
under  statutes  very  different  from  ours.  Some  of  the 
language  used  in  those  cases,  and  apparently  relied  upoii 
here,  is  not  applicable. 

The  question  frequently  arises  whether  the  contract  of 
a  married  woman  has  reference  to  her  separate  estate.  If 
she  provides  in  the  contract  that  she  intends  to  bind  lier 
separate  estate,  without  describing  it,  it  is  usually  con- 
strued to  mean  her  separate  estate  at  the  time  of  entering 
into  the  contract,  and  property  afterwards  coming  to  her 
by  gift  or  will,  and  not  from  her  liusband,  is  not  affected 
by  such  contract.  This  was  so  held  in  Lee  v,  Cohick,  39 
Mo.  App.  672.  The  question  was  whether  the  contract  of 
a  married  woman  for  legal  services,  with  an  agreement 
in  general  terms  that  the  contract  should  bind  her  sepa- 
rate estate,  but  witliout  describing  or  naming  any  prop- 
erty right  or  interest,  would  create  an  indebtedness  that 
could  be  collected  from  after-acquired  property.    It  was 
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held  that  it  would  not,  and  that  is  the  meaning  of  the  rule 
stated  in  the  syllabus:  "A  married  woman  can  by  her 
contract  only  charge  a  separate  estate  held  by  her  at  the 
date  of  such  contract,  or  the  subsequent  substitute  there- 
for.'^ If  she  executes  a  promissory  note,  and  it  is  at- 
tempted to  enforce  it  against  her  property  generally,  this 
question  becomes  important.  It  has  been  generally  held 
by  this  court  that,  if  a  married  woman  has  no  separate 
property  at  the  time  of  entering  into  a  contract,  it  cannot 
be  said  that  the  contract  is  with  reference  to  her  separate 
estate;  but,  if  she  has  an  interest  in  property  and  con- 
tracts that  interest  to  another,  no  such  question  arises. 
If  she  assigns  the  property  right,  the  contract  must  be 
with  reference  to  that  right.  In  Tyler  v.  Wmder,  89  Neb. 
409,  it  was  held :  "A  married  woman  who  has  no  separate 
estate  may  employ  an  attorney  to  begin  and  prosecute  or 
defend  an  action  for  divorce,  and  make  a  valid  contract 
to  compensate  the  attorney  for  his  service  in  such  action." 
In  the  opinion  Kocher  v.  Gwnelly  59  Neb.  315,  and  other 
cases  are  referred  to,  in  which  it  is  held  that,  "when  a 
married  woman  signs  a  note  as  surety,  and  has  no  sepa- 
rate estate  or  property  at  the  time  of  signing,  it  will  be 
presumed  that  she  did  not  contract  with  reference  to  her 
property  or  business."  And  it  is  said :  "If  she  has  rights 
to  protect  or  enforce,  and  makes  contracts  reasonably 
appropriate  to  enforce  or  protect  them,  the  case  is  entirely 
diflferent.*' 

The  next  contention  is  as  to  the  character  of  the  interest 
of  Mrs.  Marsh  of  which  she  attempted  to  dispose.  Is  such 
an  interest  assignable?  Was  the  subject  of  this  assign- 
ment property,  or  an  interest  in  property  that  could  be 
assigned?  The  testator  was  deceased  at  the  time  of  the 
assignment.  There  was  a  i)ortion  of  the  estate  that  would 
go  to  the  husband  or  wife  if  either  of  them  lived  until 
1910.  If  the  husband  lived  until  that  time,  his  assign- 
ment alone  would  be  sufficient  to  transfer  that  portion. 
He  had  no  interest  that  he  could  have  assigned  if  he  died 
before  that  time.    The  same  condition  existed  in  Taylor 
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V.  Taylor,  118  Ta.  407.  In  that  case  the  will  gave  the 
widow  of  the  testator  a  life  estate,  and  afterwards  to  his 
son  or  his  heirs.  The  court  construed  this  language  to 
mean  that,  if  the  son  lived  to  the  termination  of  the  par- 
ticular estate,  the  proi)erty  went  to  him;  but,  if  not,  it 
went  to  his  heirs  then  living.  It  was  held  that  the  will 
gave  the  son  a  contingent  remainder,  which  could  not  be 
levied  uix)n  and  sold  on  execution,  but  which  was  assign- 
able. Under  the  authority  of  this  case,  and  indeed  under 
the  authorities  generally,  there  seems  to  be  no  doubt  of 
the  validity  of  the  assignment  of  Charles  Marsh,  so  far  as 
any  interest  which  he  had  in  the  property  was  concerned. 
It  was  not  necessary  to  consider  whether  the  presumptive 
heirs  of  the  son  of  the  testator  had  an  assignable  interest 
in  the  estate.  There  is  in  the  opinion  a  quotation  from 
2  Washburn,  Real  Property  (6th  ed.)  sec.  1557,  p.  527, 
in  which  that  author  says:  "But  if  the  contingency  is 
in  the  person  who  is  to  take,  as  where  the  remainder  is 
limited  to  the  heirs  of  6ne  now  alive,  there  is  no  one  who 
can  make  an  effectual  grant  or  devise  of  the  remainder." 
If  Edith  V.  Marsh  had  an  assignable  interest,  it  was  be- 
cause she  was  a  presumptive  heir  of  one  alive  at  the  time 
of  the  grant ;  and,  under  this  statement  of  Mr.  Washburn, 
it  would  seem  that  she  could  not  make  an  effectual  grant 
of  that  interest.  The  authorities,  however,  especially  the 
more  recent  ones,  are  not  united  on  this  proposition.  If 
the  rule  is  supported  by  the  weight  of  authorities,  we  think 
it  ought  not  to  be  applied  in  this  case.  The  bank  might 
have  enforced  the  assignment  of  Charles  Marsh,  so  far  as 
it  related  to  the  income  which  he  was  receiving  from  the 
estate.  The  indebtedness  continued  for  many  years,  but 
the  bank  renewed  it  from  time  to  time  on  the  strength  of 
these  assignments.  The  interest  in  the  estate  described 
in  these  assignments  amounted  to  much  more  than  the 
claim  of  the  bank,  so  that  if  these  assignments  were  valid 
the  claim  of  the  bank  was  amply  secured.  By  the  execu- 
tion of  these  assignments  the  collection  of  the  claim  was 
postpimed  from  time  to  time,  and  the  husband  enjoyed  the 
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income  from  the  estate  which,  but  for  its  reliance  upon 
these  securities,  the  bank  might  have  applied  upon  his 
indebtedness. 

Our  statute  provides :  "Every  conveyance  of  real  estate 
shall  pass  all  the  interest  of  the  grantor  therein,  unless  a 
contrary  intent  can  be  reasonably  inferred  from  tlie  terms 
used.-'  Comp.  St.  1911,  ch.  73,  sec.  50.  If  one  sells  an 
article  of  personal  property  of  which  he  has  no  title  or 
possession  at  the  time,  but  a  contingent  right,  and  after- 
wards acquires  the  title  and  jwssession,  he  ought  not  to 
be  allowed  to  urge  his  want  of  title  at  the  time  of  his 
contract  to  enable  him  to  avoid  his  contract.  When  Edith 
V.  Marsh  executed  these  assignments  it  was  known  by 
all  parties  that  the  right  of  her  husband  to  assign  this 
interest  in  the  estate  might  be  defeated,  as  it  subsequently 
was,  and  she  executed  these  assignment^  to  supply  this 
defect  in  her  husband's  right  to  convey.  She  knew  that  if 
the  bank  allowed  them  to  enjoy  the  income  from  the 
estate  it  did  so  relying  upon  the  validity  of  these  assign- 
ments. She  ought  not  now  to  repudiate  them.  Rut  her 
counsel  urges  that  the  defense  of  coverture  is  the  want 
of  power,  and  that,  where  there  is  no  power  to  contract, 
the  attemj^t  to  do  ^  will  not  constitute  an  estoppel,  and 
it  is  so  held  in  Whitlock  v,  Oosson^  35  Neb.  829,  in  which 
it  is  said :  "Estopi)el  will  not  supply  the  want  of  power, 
or  make  valid  an  act  prohibited  by  express  provisions  of 
law."  If,  however,  we  are  right  in  the  conclusion  that 
married  women  have  the  same  power  to  convey  their  real 
and  personal  property  that  married  men  have  to  convey 
theirs,  then  the  invalidity  of  these  assignments,  so  far  as 
her  interests  are  concerned,  was  not  for  want  of  power 
in  her  to  convey;  but,  if  they  were  invalid  at  all,  it  was 
because  of  the  character  of  the  thing  attempted  to  be 
assigned.  In  such  case  the  principle  of  estoppel  applies 
in  full  force.  We  conclude  that  the  interest  of  Edith  V. 
Marsh  in  the  funds  in  the  hands  of  the  trustees  is  subject 
to  the  claim  of  the  defendant  bank. 

The  judgment  of  the  district  court  is  reversed  and  the 
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cause  remanded,  with  instructions  to  enter  a  decree  in 
accordance  with  the  view  herein  expressed. 

Bbversed. 

Fawcett,  J.,  took  no  part 

Lbtton,  J.,  concurring. 

The  question  presented  relates  to  an  interest  in  certain 
specified  personal  property.  I  concur  in  the  view  that, 
under  tlie  terms  of  the  will,  the  title  to  the  bonds  assigned 
never  vested  in  Charles  Marsh,  but  eventually  passed  by 
the  will  to  his  heirs  and  legal  representatives.  I  also  think 
the  opinion  correct  as  to  the  meaning  of  the  words  "heii'S 
and  legal  representatives"  in  this  will.  The  case  of 
IShaclcley  v.  Homers  87  Neb.  146,  is  easily  distinguishable. 
The  interest  of  Mrs.  Marsh  in  the  property  was  contin- 
gent upon  the  death  of  Charles  Marsh  before  the  time  when 
the  title  would  vest  in  him,  and  her  survival.  In  equity 
such  contingent  interests  in  chattel  property  are  both 
devisjible  and  assignable.  1  Fearne,  Eemainders,  368, 
548;  Higden  v.  \Viinam807i,  3  Cox's  P.  W.  (Eng.)  131; 
Scawen  v.  Blunt,  7  Ves.  Jr.  (Eng.)  *294;  Hinlde  v. 
WanzeVy  17  How.  (U.  S.)  *353.  This  being;  the  case,  the 
contingent  interest  of  Mrs.  Marsh  in  the  bonds  passed  by 
her  assignment  and  became  effectual  by  estoppel  when  the 
trust  estate  determined. 


Peter  Frederick,  Sr.,  appellant,  v.  Mary  Gbhling, 

appellee. 

Filed  October  18, 1912.    No.  17,624. 

1.  Judicial  Sales:  Vacation.  Ordinarily  Judicial  sales  will  not  be  set 
aside  for  inadequacy  of  the  price  paid,  In  the  absence  of  fraud  or 
mistake,  when  the  purchaser  pays  two-thirds  of  the  appraised 
value  of  the  defendant's  interest  in  the  land. 
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2.  ItlenB:  Foreclosure:    Good  Faith.    When  two  parties  have  liens  on 

the  same  land,  and  the  land  is  of  sufficient  value  to  pay  all  liens, 
there  should  be  entire  good  faith  between  the  lienholders  to 
realize  sufficient  to  satisfy  both  liens. 

3.  Snbrogation.    The  right  of  subrogation  must  depend  upon  the  facts 

and  equities  of  the  particular  case  in  which  it  is  asserted. 

4. :    Liens.    F.  bought  land  at  execution  sale  upon  a  judgment 

owned  by  him.  The  certificate  of  liens  showed  several  mortgages 
prior  to  the  lien  of  his  Judgment.  The  land  sold  for  more  than 
two-thirds  of  the  appraised  value,  but  much  less  than  its  actual 
value.  The  prior  mortgages  had  in  fact  been  paid.  Held,  That  a 
mortgagee  whose  mortgage  was  on  record  before  the  execution 
sale,  and  was  given  to  secure  a  loan  with  which  the  prior  mort- 
gages were  paid,  upon  an  understanding  with  the  mortgagor  that 
it  should  be  a  first  lien,  is  entitled  to  subrogation  to  the  lien  of 
the  prior  mortgages. 

Appeal  from  the  district  court  for  Sheridan  county: 
WnjJAM  H.  Wbstovee,  Judge.    Reversed  with  directions. 

Isham  Reavia  and  Albert  W.  Crites,  for  appellant. 

» 

Edwin  Walloon  and  J.  H.  Edmunds,  contra, 

Sbdgwiok,  J. 

When  this  case  was  here  before  (89  Neb.  93),  it  was 
determined  upon  a  general  demurrer  to  the  defendant's 
answer.  The  character  of  the  case  is  stated  in  the  former 
opinion^  and  the  controlling  allegations  of  the  answer 
demurred  to  are  also  stated.  The  principal  defense  then 
insisted  upon  was  that,  in  the  sale  upon  the  judgment 
under  wliich  the  plaintiff  claims  title,  the  prior  mortgages 
were  in  fact  deducted  as  liens  in  the  appraisement  of  the 
land.  It  was  clearly  and  positively  alleged  in  the  answer 
"that  these  liens  were  deducted  from  the  value  of  said 
premises,  and  said  premises  were  appraised  by  said  ap- 
praisers after  said  liens  had  been  deducted  at  the  sum  of 
1500." '  And  again :  "That  at  the  time  said  sale  was  made 
said  liens  were  still  of  record  and  in  force  on  said  land 
and  deducted  from  its  appraised  value.'^    It  was  held,  as 
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agaiDBt  a  general  demurrer  to  the  answer,  that  these  alle- 
gations were  suflBeient  to  charge  tlie  plaintiff  with  these 
prior  liens  as  a  part  of  the  purchase  price  of  the  land  at 
the  sale.  The  cause  has  been  retried,  and  is  now  presented 
upon  the  question  of  the  sufficiency  of  the  evidence;  the 
trial  court  having  held  that  the  defendant  was  entitled  to 
have  her  mortgage  subrogated  to  the  lien  of  the  prior 
mortgage.  The  principal  question  now  presented  upon 
this  appeal  is  as  to  this  defense,  which  was  also  included 
in  the  answer,  and  upon  which  the  trial  court  has  now 
found  in  favor  of  the  defendant 

It  appears  now  from  the  pleadings  and  evidence  that 
when  the  plaintiff  purchased  the  land  at  sheriff's  sale 
under  his  judgment  he  was  not  personally  present  at  the 
sale,  and  had  no  actual  knowledge  that  the  prior  mortgage 
had  not  been  released  of  riH?ord,  nor  that  the  defendant's 
mortgage  had  been  duly  recorded.  It  seems,  so  far  as 
he  is  personally  concerned,  that  he  purchased  the  judg- 
ment against  Buckminster  and  also  tlie  land  at  the  execu- 
tion sale  in  good  faith.  This  defendant  also  acted  in  good 
faith  in  loaning  the  money  for  which  her  mortgage  was 
given  and  with  whicli  the  prior  incumbrance  was  paid. 
The  trial  court  found  that  the  land,  at  the  time  of  the 
trial,  was  worth  |1,600.  The  plaintiff's  judgment  at  that 
time,  witli  interest  and  costs,  amounted  to  less  than  f  300. 
The  defendant's  mortgage  was  for  >600  and  some  interest. 
The  value  of  the  land  then  was  amply  sufficient  to  pay 
both  claims.  Under  such  circumstances  there  should  be 
perfect  good  faith  between  the  parties.  The  appraisers 
at  the  sheriff's  sale  appear  to  have  valued  the  land  at  ?500, 
and  the  plaintiff  purchased  it  at  the  sale  for  f333.35, 
which  was  more  tlian  two-thirds  of  its  appraised  value. 
It  is  insisted  that  under  these  circumstances  the  existence 
of  prior  liens  and  the  fact  that  they  are  shown  ui)on  the 
appraisement  are  immaterial,  and  in  ordinary  cases  of 
judicial  siile  this  is  the  rule. 

It  will  Ik*  remembered  that  Buckminster  was  the  owner 
of  til  is  land  and  had  given  this  plaintiff  two  mortgages 
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thereon.  One  of  these  mortgages  included  also  some  land 
in  Richardson  county.  The  plaintiff  began  an  action  in 
the  district  court  for  Richardson  county  to  foreclose  the 
last-mentioned  mortgage  and  obtained  a  judgment  of  fore- 
closure tlierein.  Thereupon  Buckminster's  brother  loaned 
him  $425  with  which  to  pay  to  the  plaintiflf  the  amount  of 
the  said  judgment  in  foreclosure,  with  interest  and  costs, 
together  with  the  plaintiffs  other  mortgage,  which  cov- 
ered only  the  land  in  question.  It  is  conceded  in  the 
briefs  that  Buckminster's  brother,  while  he  lield  his  mort- 
gage on  this  land,  would  have  been  entitled  to  subroga- 
tion to  the  prior  liens  held  by  the  plaintiflf  as  against  the 
owner  of  tlie  land  and  the  plaintiflf  also.  The  mortgage, 
under  which  the  defendant  claims,  was  given  by  Buck- 
minster  to  the  defendant  to  secure  the  money  which  he 
borrowed  with  which  to  pay  this  prior  mortgage.  Some 
time  before  either  of  these  two  last-named  mortgages  was 
given  the  plaintiflf  purchased  a  judgment  in  justice  court 
of  Richardson  county  against  Buckminster,  and  causcnl 
the  same  to  be  duly  transcripted  and  docketed  in  Sheridan 
county  as  a  lien  upon  the  lands  of  Buckminster.  Plaintiflf 
caused  an  execution  to  be  issued  upon  that  judgment  and 
levied  upon  this  land.  In  the  meantime,  and  before  the 
execution  sale,  the  defendant's  mortgage  was  duly  re- 
corded in  Sheridan  county.  The  appraisers  at  the  execu- 
tion sale  included  both  the  defendant's  mortgage  and  the 
|425  mortgage  to  Buckminster's  brother  in  tlie  statement 
of  liens  certified  by  them  to  be  prior  to  the  lien  of  the 
plaintiffs  judgment.  The  plaintiflf  obtained  his  title 
through  the  acts  of  the  sheriflf  and  apprais(»r8,  and  is 
therefore  bound  by  those  acts,  so  far  as  they  aflfect  his 
title.  For  the  purposes  of  this  action,  then,  he  must  be 
held  to  have  known  that  the  appraisers  certified  and  re- 
turned to  the  court  that  there  were  liens  upon  the  land 
prior  to  his  own,  amounting  to  $1,182.30.  Tlie  plaintiflf 
by  his  purrhase  took  only  such  title  as  his  judgment 
debtor,  Buckminster,  had  in  the  land. 
The  evidence  in  many  respects  is  not  very  clear  and 
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satisfactory,  but  it  appears  from  the  record  that  the  re- 
lease of  the  prior  mortgage  and  the  execution  of  the  de- 
fendant's mortuage  were  on  the  same  day,  and,  in  the  ab- 
sence of  any  other  evidence  ui)on  tliat  point,  it  must  be 
presumed  that  the  payment  of  tlie  prior  mortgage  and 
the  giving  of  the  defendant's  mortgage  were  at  the  same 
time  and  a  jiart  of  the  same  transaction.  Under  these  cir- 
cumstances was  the  trial  court  right  in  holding  the  de- 
fendant's mortgage  jjior  to  tlie  plaintiff's  title?  It  must 
be  conceded  tliat,  in  view  of  the  very  many  decisions  of 
this  court  in  regard  to  tlie  right  of  subrogation,  this  ques- 
tion is  not  free  from  difficulty.  The  evidence  does  not 
show  that  there  \N'as  an  express  agreement  by  either  the 
mortgagor  or  mortgagee  in  the  prior  mortgage  that  this 
defendant  should  have  that  right  of  subrogation.  Her 
mortgage,  however,  conveys  her  "an  absolute  title  in  fee 
simple,  including  all  the  rights  of  homestead,  to  have  and 
to  hold  the  premises  above  described,  with  all  the  appur- 
tenances thereunto  belonging,  unto  the  said  Mary  Gehling 
and  to  her  heirs  and  assigns  forever."  In  Meeker  v.  Lar- 
sen,  65  Neb.  158,  it  is  said  there  must  be  an  agreement  or 
understanding  to  that  effect  with  one  of  the  parties  to  the 
prior  lien,  or  the  right  of  subrogation  will  not  exist.  Ati 
equivalent  expression  is  used  in  many  other  of  our  de- 
cisions; but  in  other  cases  it  is  assumed  at  least,  if  not 
decided,  that  there  must  be  an  express  contract,  in  the 
absence  of  any  special  equities  in  favor  of  the  subroga- 
tion. In  Rice  v.  Winters^  45  Neb.  517,  the  mortgage  was 
given  to  procure  a  loan  with  which  to  pj\v  off  and  dis- 
charge a  prior  mortgage,  and  the  mortgagor  agreed  to 
secure  the  loan  by  a  first  mortgage,  and  it  was  held  that 
the  mortgagee  in  the  later  mortgage  was  not  entitled  to 
subrogation  as  against  a  mechanic's  lien  intervening  be- 
tween the  two  mortgages.  In  a  later  case,  in  an  opinion 
by  the  same  commissioner,  it  w^as  held  that  a  mortgagee 
whose  mortgage  was  given  to  secure  money  with  which  to 
pay  a  prior  mortgage,  together  with  taxes  and  other 
claims  against  the  land,  was  entitled  to  subrogation  to 
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the  mortgage  and  other  claims  so  paid  as  against  the  heirs 
of  the  mortgagor.  Arlington  State  Bank  v.  Paulsen,  57 
Neb.  717,  747.  It  was  said  in  the  opinion:  "Only  the 
creditors  of  the  beneficiaries  are  objecting,  but  their  claims 
upon  the  interests  of  the  beneficiaries  were  subordinate 
to  the  debts  of  the  testator  against  his  entire  estate;  and 
if  the  corporations  be  subrogated,  the  creditors  of  the 
beneficiaries  have  not  been  deprived  of  any  right.'*  In  the 
opinion  some  15  of  our  prior  decisions  are  cited  as  hold- 
ing this  doctrine.  In  that  case  the  heirs  of  the  mortgagor 
were  resisting  the  subrogation.  In  this  case  it  is  the  pur- 
chaser at  execution  sale  of  the  mortgagor's  interest,  and 
the  principle  would  seem  to  be  the  same. 

The  plaintiff  cites  and  relies  upon  Bohn  Sash  d  Door 
Co.  V.  Case,  42  Neb.  281,  in  wliich  it  was  said:  "The  mere 
fact  that  with  the  proceeds  of  a  later  mortgage  prior  mort- 
gages have  been  paid  that  the  lien  of  them  might  be  re- 
moved affords  no  ground  for  subrogation  thereto."  But 
it  is  also  said  in  the  opinion:  "The  real  question  in  all 
such  cases  is  whether  the  payment  made  by  the  stranger 
was  a  loan  to  the  debtor  through  a  mere  desire  to  aid 
him,  or  whether  it  was  made  with  the  expectation  of  be- 
ing substituted  in  the  place  of  a  creditor.  If  the  former 
is  the  case,  he  is  not  entitled  to  subrogation ;  if  the  latter, 
he  is." 

In  Boevink  v.  Ghristiaanse,  69  Neb.  256,  the  court,  in 
an  opinion  prepared  by  Mr.  Commissioner  Hastings,  said : 
"In  the  recent  case  of  Cumherland  Bnildirig  d  Loan  Ass'n 
V.  Sparks,  49  0.  C.  A.  510,  a  loaner  who  had  furnished 
money  to  pay  off  a  prior  mortgage,  under  an  agreement 
that  it  should  have  a  first  lien,  and  had  taken  an  invalid 
mortgage  for  its  security,  was  held  entitled  to  subroga- 
tion, not  only  against  the  mortgagor,  but  against  another 
lienholder  who  had  notice  of  the  facts" — and  that  the  su- 
preme court  of  Illinois  in  Home  Savings  Baiih  v.  Bier- 
stadt,  168  111.  618,  held  that  "  ^conventional  subrogation' 
will  always  be  decreed,  where  it  is  in  accordance  with  the 
understanding  of  the  parties,  and  there  is  no  gross  negli- 
17 
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gence,  and  no  injurious  result  to  third  parties."  It  is 
further  said:  "Both  of  these  cases  are  abundaiitlv  forti- 
fled  by  other  decisions,"  and  that  "there  is  no  showing  of 
any  injurious  change  in  the  devisees'  position  because  of 
plaintiffs  paying  the  mortgage/' 

In  this  case  the  plaintiff  is  claiming  the  land.  He  is 
not  injured  by  substituting  the  new  mortgage  for  the 
prior  mortgage,  which  was  superior  to  liis  lien.  The  lan- 
guage of  this  court  quoted  above  from  the  opinion  last 
cited  is  applicable.  The  land  is  of  sufficient  value  to  pay 
botli  his  lien  and  the  defendant's  mortgage.  There  is  per- 
haps a  presumption  that  it  would  have  brought  sufficient 
at  the  sJierilTs  sale  for  that  purpose  if  the  prior  mortgage 
had  not  been  certified  as  an  existing  lien.  There  is  no 
doubt,  as  against  the  original  mortgagor,  the  defendant's 
equities  are  superior.  The  plaintiff  has  purchased  only 
the  rights  of  the  original  mortgagor.  Through  the  mis- 
take of  those  acting  for  the  i)laintiff,  the  title  conveyed  by 
the  sheriff's  sale  was  discredited.  The  plaintiff  has  brought 
the  matter  into  a  court  of  equity,  and  he  should  do  equity 
bv  the  defendant.  In  this  case  the  defendant  took  her 
mortgage  at  the  same  time  that  the  prior  mortgage  was 
paid  with  the  money  that  she  loaned;  and  there  is  no 
doubt,  under  this  evidence,  that  both  she  herself  and  the 
mortgagor  expected  and  understood  that  she  would  have 
the  first  lien  upon  the  land,  instead  of  the  mortgage  which 
was  paid  with  her  money. 

The  plaintiff's  petition  was  framed  upon  the  theory  that 
he  took  the  entire  title  by  his  purchase  at  sheriff's  sale, 
and  the  prayer  was  that  the  defendant's  mortgage  be  can- 
celed. The  court  decreed  that  the  defendant's  mortgage 
should  be  canceled  upon  payment  by  the  plaintiff  of  the 
amount  secured  thei'eby,  and  so  directly  answers  the  peti- 
tion and  tlie  prayer  therc^of.  Under  tlie  facts  alleged  in 
the  defendant's  answer  she  would  be  entitled  to  a  fore- 
closure of  her  mortgage,  and  the  prayer  of  lier  answer 
was  for  general  equitable  relief.  There  ought  not  to  be 
any  further  litigation  in  regard  to  this  matter.    A  court 
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of  equity  should,  if  practicable,  enter  »ncli  decree  as  will 
dispose  of  all  the  matters  involved  in  the  litigation.  De- 
fendant's mortgage  should  be  allowed  as  first  lien  in  the 
amount  paid  to  redeem  the  land  from  the  prior  mortgage, 
and  interest  thereon  at  the  rate  prescribed  in  that  mort- 
gage to  the  date  of  entering  the  decree.  The  trial  court 
allowed  her  the  full  amount  of  her  mortgage,  which  was 
somewhat  more  than  the  amount  to  which  she  was  en- 
titled as  a  prior*  lien  upon  the  land. 

The  trial  court  found  that  there  was  no  merit  in  the 
claim  of  the  intervener,  and  the  intervener  has  taken  no 
cross-appeal.  It  is  contended,  however,  in  the  brief  that 
the  intenener  is  entitled  to  a  decree  on  the  ground  that 
the  land  was  his  homestead  at  the  time  the  plaintiffs  judg- 
ment is  alleged  to  have  become  a  lien  thereon.  The  evi- 
dence does  not  show  that  the  land  was  a  homestead,  and 
the  decree  of  the  district  court  in  that  regard  is  correct. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  fore- 
closing  the  defendant's  mortgage  in  the  amount  of  the 
prior  mortgage,  f  425,  and  interest,  and  allowing  tlie  plain- 
tiflf  a  reasonable  time  to  redeem  therefrom,  and  quieting 
the  plaintifTs  title  in  the  land,  subject  to  the  defendant's 
lien. 

Reversed. 

Letton,  J. 

I  concur  in  the  result  only.  The  maxim,  "He  who  seeks 
equity  must  do  equity,"  applies. 


Mbls  Goldsbbbry  v.  State  of  Nebraska. 

Piled  October  18,1912.    No.  17,639. 

1.  Oriminal  I<aw:  Impanet.ing  Grand  Jury:  Objections:  Review. 
Objections  to  the  Impaneling  of  the  grand  Jury  may  be  presented 
by  plea  in  abatement    If  such  a  plea  is  made  and  there  is  no  rul- 


'-» 


1 


212  NEBRASKA  REPORTS.  [Vol.92 


Goldsberry  v.  State. 


ing  or  refusal  to  rule  thereon  by  the  trial  court  the  objection  is 
waived.  The  objection  cannot  be  taken  by  motion  in  arrest  of 
Judgment 

2.  Indictment:    Requisites:    Sionatdre.     An  indictment  must  be  in- 

dorsed and  the  indorsement  subscribed  by  the  foreman  of  the 
grand  Jury.  Signing  of  an  indictment  by  the  prosecuting  attorney 
is  unnecessary  and  immaterial. 

3.  Embezzlement:   Indictment:    Principal.    An  indictment  under  sec- 

tion 121  of  the  criminal  code  should  show  whether  the  principal 
whose  agent  is  charged  with  embezzlement  is  a  private  person. 
If  the  principal  is  described  as  "Lillian  Casey/'  a  private  person, 
when  first  named  in  the  indictment,  and  afterwards  designated 
as  the  "said  Lillian  Casey/'  the  description  is  sufiicient. 

4.  Criminal  Law:   Appointment  of  Assistant  Pbosecutor.    An  assist- 

ant for  the  county  attorney  in  felony  cases  may  be  selected  by 
him  under  the  direction  of  the  court.  Such  assistant  cannot  be 
selected  by  private  persons  interested  in  the  prosecution.  A 
member  of  the  bar  of  another  state  may  be  selected  by  the  county 
attorney  if  the  court  is  satisfied  that  such  selection  is  proper  and 
so  directs.  Such  assistant  must  be  qualified  as  directed  by  sec- 
tion 8,  ch.  7,  Comp.  St.  1911. 

6. :    :    Presumptions.    It  will  not  be  presumed  that  the 

trial  court  has  neglected  its  duty  in  directing  the  selection  of 
assistant  for  the  prosecuting  attorney.  Unless  the  record  shows 
affirmatively  that  such  assistant  did  not  take  the  oath  prescribed 
by  statute,  such  omission  will  not  be  presumed.  The  recital  in 
defendant's  aflldavit  filed  with  motion  for  new  trial  that  the 
oath  was  not  taken  will  not  be  regarded  by  this  court  as  estab- 
lishing that  fact.  Whether  an  assistant  who  has  been  properly 
procured  under  the  direction  of  the  court  will  afterwards  be  dis- 
qualified by  receiving  additional  compensation  from  private  per- 
sons is  not  decided. 

6. :  Misconduct  or  Prosecutor:  Objections:  Review.  Objec- 
tion that  the  prosecuting  attorney  is  guilty  of  misconduct  at  the 
trial  prejudicial  to  defendant  must  be  taken  at  the  time.  It  is 
primarily  a  question  for  the  trial  court.  It  is  too  late  to  make 
the  objection  for  the  first  time  in  the  motion  for  a  new  trial. 

7.  Embeiszlement:  Aobnot:  Evidence.  If  an  agent  receives  a  draft 
from  his  principal  with  instructions  to  purchase  certain  property 
therewith,  and  the  agent  pursuant  to  that  employment  obtains  the 
money  on  the  draft  and  afterwards  converts  the  money,  the  Jury 
will  be  Justified  in  finding  that  he  obtained  and  had  the  money 
u  agent  of  the  person  from  whom  he  received  the  draft. 
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8.  Criminal  Law:  Instructions:  Admissions.  It  is  without  prejudice 
to  the  defendant  if  the  court  instructs  the  Jury  in  a  trial  for 
felony  that  certain  facts  stand  admitted,  when  the  defendant  him- 
self and  other  witnesses  have  testified  to  the  facts  stated,  and 
there  is  no  evidence  to  the  contrary. 

9. :  :  Venue.    If  the  court  submits  the  question  as  to  the 

place  of  the  commission  of  the  alleged  crime  fully  and  fairly  to 
the  jury,  it  will  not  be  held  prejudicial  error  to  tell  the  jury  that 
they  have  nothing  to  do  with  the  law  question  involved  in  de-' 
termining  the  proper  venue. 

10. :   :    Objections.    If  the  defendant  desires  instruction 

upon  matters  not  mentioned  by  the  court  in  its  instructions,  he 
should  request  the  same.  An  objection  in  this  court  that  im- 
portant matters  were  omitted  from  the  instructions,  without 
specifying  what  those  matters  were,  will  not  ordinarily  be  con- 
sidered. 

11.  Bmbezzlement:  Evidence.  The  evidence  is  found  to  be  sufficient 
to  support  the  conviction. 

Error  to  the  district  court  for  Lancaster  county: 
Albert  J,  Cornish,  eTuoGB.    Affirmed. 

Burr,  Qreene  &  Greene,  for  plaintiff  in  error. 

Grant  O.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Sedgwick,  J. 

The  defendant,  who  is  plaintiff  in  error  here,  was  con- 
victed in  the  district  court  for  Lancaster  county  of  the 
crime  of  embezzlement.  He  urges  several  grounds  on 
which  he  thinks  he  is  entitled  to  a  reversal  of  the  judg- 
ment. 

1.  The  first  objection  is  as  to  the  impaneling  of  the 
grand  jury  which  found  the  indictment.  It  is  said  that 
the  jury  which  wa^  impaneled  for  tlie  first  term  of  tlie  year 
1911  was  selected  from  the  old  list  prepared  during  the 
preceding  year.  It  appears  that  a  plea  in  abatement  was 
filed  upon  this  ground,  but  the  record  does  not  sliow  that 
any  action  was  taken  by  the  court  upon  this  plea.    After 
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the  verdict,  a  motion  was  filed  in  arrest  of  judgment  upon 
this  gn)und,  and  it  is  now  insisted  that  the  court  erred 
in  overrnlin<i^  this  motion.  Section  493  of  the  criminal 
code  provides  that  a  motion  in  arrest  of  judgment  may  be 
granted  by  the  court  when  the  offense  charged  is  not  within 
the  jurisdiction  of  the  court,  and  when  the  facts  stated  in 
the  indictment  do  not  constitute  an  offense.  Section  444 
X>Povides  tluit  all  defects  which  may  be  excepted  to  by  a 
plea  in  abatement  shall  be  taken  to  be  waived  by  pleading 
in  bar  or  the  general  issue.  Tlie  question  here  presented 
is  properly  raised  by  plea  in  abatement,  and,  the  court  not 
having  ruled  uiK)n  that  plea,  nor  refused  to  make  such 
ruling,  tlie  objection  now  taken  is  waived.  Dodge  v.  Peo- 
pie,  4  Neb.  220 ;  Leisenhcrg  v.  State,  60  Neb.  628. 

2.  The  next  objection  is  that  the  indictment  is  not  sub- 
scribed by  the  foreman  of  the  grand  jury,  but  is  subscribed 
by  the  county  attorney.  Section  408  of  tlie  criminal  code 
provides  that,  when  indictment  is  found,  the  "foreman 
shall  indorse  on  such  indictment  the  words,  ^A  true  bilV 
and  subscribe  his  name  thereto  as  foreman."  This  was 
done  in  this  case,  and  was  all  the  signature  necessary,  and 
the  signature  of  the  county  attorney,  it  appears,  neither 
adds  to  nor  detracts  from  the  force  of  the  indictment. 

3.  It  is  contended  that  the  indictment  "does  not  state 
facts  sufficient  to  constitute  an  offense  under  the  laws  of 
the  state  of  Nebraska.-'  The  indictment  is  draw^n  under 
section  121  of  the  criminal  code.  Under  that  section  the 
agent  of  any  private  person  or  any  copartnership  or  any 
incorjwrated  company  or  any  joint  stock  company  who 
shall  do  certain  things  shall  be  guilty  of  embezzlement.  It 
is  contended  that  the  indictment  does  not  allege  that  this 
defendant  was  the  agent  of  any  of  these.  It  alleges  that 
"the  defendant  (naming  him),  ♦  ♦  ♦  then  and  there 
being  the  agent  of  one  Lillian  Casey,  a  private  person, 
*  *  *  did  *  *  *  receive  from  said  Lillian  Casey  a  cer- 
tain draft.''  The  indictment  describes  the  principal  for 
whom  the  defendant  was  acting  (as  agent)  as  a  private 
person,  and  afterwards  in  every  instance  refers  to  her  as 
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the  "said  Lillian  Casey,"  and  we  think  thereby  it  Buffl- 
dently  identifies  her  as  a  private  person.  This  objection 
to  the  indi(*tment  therefore  is  not  well  taken. 

4.  The  next  objection  is  that  the  court  erred  "in  ap- 
pointing an  unsworn,  nonresident  attorney  to  aid  in  the 
prosef^ution."  The  county  attorney  under  the  direction  of 
the  court  procured  one  Robinson  to  assist  in  the  prosecu- 
tion. Mr.  Rolunson  was  a  resident  of  Kansas  Oily,  Mis- 
souri, and  appeiirs  to  be  a  member  of  the  bar  of  that  state. 
It  is  objected  that  the  attorney  so  selected  was  not  a  mem- 
ber of  the  bar  of  this  state,  and  had  never  taken  the  oath 
required  of  an  attorney  who  practices  in  this  state.  In 
McKay  v.  State,  90  Neb.  63,  our  statute  authorizing  the 
county  attorney  to  procure  assistance  in  the  trial  of  felony 
cases  is  quoted  and  construed.  The  former  decisions  of 
this  court,  both  those  rendered  before  the  enajctment  of 
the  present  statute  and  the  later  decisions,  are  reviewed, 
and  it  is  held  that  the  county  attorney  may  procure  such 
nssistance  under  the  direction  of  the  court,  but  that  pri- 
vate iudividuaJs  who  are  interested  in  the  prosecution  are 
not  allowed  to  select  such  assistant  for  the  county  attor- 
ney. Section  3,  ch.  7,  Comp.  St.  1911,  provides:  "Any 
practicing  attorney  in  the  courts  of  record  of  another 
state  or  territory,  having  professional  business  in  eith» 
the  supreme  or  district  courts,  may,  on  motion,  be  ad- 
mitted to  practice  (for  the  purpose  of  said  business  only) 
in  either  of  said  courts,  upon  taking  the  oath  aforesaid." 
No  doubt  tlie  statute  authorizing  the  county  attorney  to 
procure  assistance  in  tlie  trial  of  criminal  cases  contem- 
plates that  his  assistant  shall  be  a  duly  qualified  attor- 
ney, and  the  selection  of  such  an  assistant  must  be  under 
the  direction  of  the  trial  court  who  will  see  that  he  is  duly 
authorized  to  appear  as  an  attorney  at  law.  If  the  at- 
torney so  selected  is  a  member  of  the  bar  of  this  state,  he 
will  realize  the  importance  of  the  duties  he  is  to  perform 
under  the  provisions  of  our  statute,  and  under  his  oath 
as  a  member  of  the  bar  will  h.ive  continually  in  mind  the 
duties  of  that  important  office  as  prescribed  in  section  5 
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and  other  provisions  of  the  said  chapter.  If  not  a  member 
of  the  bar  of  the  state,  he  will  qualify  himself  to  practice 
in  the  particular  case  for  which  he  is  selected  under  the 
provisions  of  section  3  above  quoted. 

The  abstract  in  this  case  shows  that  counsel  for  the  de- 
fendant in  the  motions  and  objections  made  in  the  trial 
of  the  case  recited  that  Mr.  Bobin^n  was  a  nonresident 
and  was  unsworn,  but  these  recitals  do  not  establish  the 
fact,  and  the  abstract  does  not  show,  that  section  3  above 
quoted  was  not  complied  with  by  the  court.  The  presump- 
tion is  that  the  court  performed  its  duty  in  that  regard. 
It  is  further  insisted  that  Mr.  Robinson  had  been  re- 
tained by  private  individuals  to  prosecute  this  case,  and 
that  he  had  been  by  them  paid  at  least  in  part  for  his 
services.  The  abstract  shows  that  Mr.  Robinson  re- 
nounced any  employment  by  private  individuals,  and  re- 
turned all  fees  that  they  had  paid  him  for  his  services  in 
this  case.  Whetlier  an  attorney  who  had  been  procured 
by  the  county  attorney,  under  the  direction  of  the  court, 
to  assist  in  the  prosecution,  for  compensation  to  be  paid 
by  the  county,  would  be  disqualified  by  receiving  addi- 
tional compensation  from  private  individuals  wa^  not 
considered  or  determined  in  McKay  v.  State,  supra,  and 
it  is  not  necessary  to  determine  that  question  in  this  case 
for  the  reason  above  stated.  It  is  the  duty  of  the  trial 
court  to  see  tliat  proper  selection  is  made  in  the  interest 
of  the  state,  and  for  the  promotion  of  justice  in  determin- 
ing the  guilt  or  innocence  of  the  accused,  and  \he  pre- 
sumption is  that  the  trial  court  has  properly  exercised  its 
discretion  in  that  regard. 

5.  It  is  objected  that  the  evidence  is  not  sufficient  to 
justify  the  conviction.  The  indictment  charged  that  the 
defendant,  being  the  agent  of  one  Lillian^  Casey,  a  pri- 
vate person,  "did  by  virtue  of  such  employment  as  agent 
♦  ♦  ♦  receive  from  said  Lillian  Casey  a  certain  draft, 
the  property  of  said  Lillian  Casey"  (setting  it  out  in 
full);  that  the  draft  was  indorsed  by  the  said  Lillian 
Casey,  and  that  the  defendant  afterwards^  "in  the  county 
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of  Lancaster,  Nebraska,  then  and  there  being,  did  indorse 
said  draft  and  receive  thereon  from  the  First  National 
Bank,  of  Lincoln,  Nebraska,  and  take  into  his  possession, 
the  snm  of  |800  in  good  and  lawful  money  of  the  United 
States  of  America,  of  the  value  of  |800,  the  property  of 
the  said  Lillian  Casey,  his  principal,  and  did  then  and 
there  fraudulently,  unlawfully  and  feloniously  convert 
to  his  own  use  and  embezzle  said  money  without  the  con- 
sent of  the  said  Lillian  Casey,  his  principal."  The  de 
fendant  was  a  witness  in  his  own  behalf,  and  from  his  tes- 
timony and  that  of  the  complaining  witness,  Lillian  Casey, 
and  others,  it  is  shown  without  contradiction  that  the 
draft  described  was  the  property  of  Lillian  Casey,  and 
that  the  defendant  received  it  from  her  and  obtained  the 
money  on  the  draft  in  Lincoln,  as  charged  in  the  indict- 
ment. The  defendant  testified  that  he  was  asked  by 
Lillian  Casev  "to  cash  the  draft  because  she  could  not  be 
identified  and  did  not  care  to  be  known  to  certain  people." 
It  is  conceded  that  he  afterwards  received  and  cashed  a 
draft  of  $1,000  for  Miss  Casey,  and  he  testified  that  he 
retained  flOO  to  make  himself  whole  "for  the  expense  of 
exchange,  and  money  actually  advanced"  to  Miss  Casey, 
and  that  he  paid  her  |1,700  at  a  certain  time  and  place . 
named  by  him,  in  the  presence  of  several  witnesses.  He 
claims  that  under  these  circumstances,  if  he  embezzled 
anything,  it  was  the  draft,  and  not  the  money  as  alleged 
in  the  indictment  This  evidence  does  not  necessarilv 
establish  that  he  was  entrusted  with  the  draft  for  the 
purpose  of  disposing  of  it  without  converting  it  into 
money.  The  jury  might  find  from  this  evidence  that  his 
employment  by  Miss  Casey  contemplated  that  he  would 
obtain  the  money  upon  the  paper  which  she  gave  him,  and 
that  the  money,  when  so  obtained,  would  be  her  money 
and  in  the  defendant's  hands  as  her  agent.  The  sugges- 
tion in  the  brief  that  he  was  employed  merely  as  an  errand 
boy  is  without  force.  An  errand  boy  is  an  agent  within 
the  meaning  of  this  statute,  and  is  liable  as  such  if  he 
embezzles  the  money  entrusted  to  his  care.     Surely  an 
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errand  boy  sent  to  the  bank  with  a  draft  would  be  guilty 
of  embezzlement  under  this  statute,  if,  after  cashing  the 
draft  as  diretrted,  he  converts  the  money  to  his  own  use 
with  intent  to  dei>rive  his  employer  of  it.  This  question 
was  fairly  presented  to  the  jury,  and  upon  this  point  their 
verdict  is  undoubtedly  justilBed  by  the  evidence.  The 
evidence  as  to  the  payment  of  the  |1,700  was  conflicting, 
and  this  question  also  was  properly  submitted  to  the  jury. 

6.  It  is  contended  in  the  brief  that  Mr.  Robinson,  while 
assisting  the  county  attorney,  was  guilty  of  misconduct 
prejudicing  the  defendant  and  requiring  a  reversal.  This 
question  of  misconduct  of  the  prosecuting  attorney  was, 
so  far  as  the  abstract  shows,  first  presented  to  the  trial 
court  in  an  affidavit  of  the  defendant  filed  in  support  of 
his  motion  for  a  new  trial.  This,  of  course,  was  too  late 
to  raise  such  objections  as  theee.  If  the  prosecuting  at- 
torney attempted  to  take  any  unfair  advantage  of  the  de- 
fendant in  the  course  of  the  trial,  the  matter  should  at 
once  be  called  to  the  attention  of  the  court.  The  trial 
court  has  ample  power  to  protect  the  defendant  iu  his 
rights,  and  the  presumption  is  that,  if  requested,  this 
would  be  done.  This  affidavit,  filed  upon  the  motion  for 
a  new  trial,  st^ites  that  the  prosecuting  attorney,  "when 
admonislied  by  the  court  at  the  request  of  defendant,  em- 
phasized the  misconduct  and  later  desisted  from  it"  This 
statement  of  itself  would  prevent  the  defendant  from 
now  urging  the  conduct  of  the  prosecuting  attorney  as 
ground  for  a  new  trial.  How  or  to  what  extent  he  "em- 
phasized the  misconduct"  is  not  stated,  and,  if  he  "de- 
sisted from  it"  when  admonished,  the  remedv  which  the 
law  gives  the  defendant  appears  to  have  been  effective. 
Very  much,  if  not  all,  of  the  langimge  of  the  prosecuting 
attorney  now  complained  of  appears  to  be  such  as  is  gen- 
erally supposed  to  be  within  the  line  of  legitimate  argu- 
ment. 

7.  Several  instructions  given  by  the  court  are  com- 
plained of.  It  is  said  that  instruction  No.  2,  which  states 
"the  material  ingredients  of  the  oflfense,"  fails  to  state 
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"the  essential  one,  that  the  money  was  received  in  a  flda- 
ciary  capacity."  We  do  riot  think  this  instmction  merits 
this  criticism.  The  court  told  the  jury  that  one  of  the 
material  allegations  was  that  at  the  time  and  place  alleged 
in'  the  indictment  the  defendant  was  the  agent  of  one  Lil- 
lian Casey,  and  that  by  virtue  of  such  employment  as 
agent  he  received  from  her  the  draft  as  alleged  in  the  in- 
dictment; that  the  draft  was  her  property,  and  that  upon 
indorsing  the  draft  he  had  received  the  |800,  as  alleged 
in  the  indictment,  "the  same  being  the  property  of  the 
said  Lillian  Casey,  his  principal."  It  seems  to  be  con- 
tended that  if  the  jury  found  that  he  received  the  draft 
from  her  as  her  agent  with  instructions  to  use  the  pro- 
ceeds for  a  certain  purpose,  but  without  definite  instruc- 
tions to  obtain  the  money  upon  the  draft,  that  in  obtain- 
ing the  money  he  was  not  acting  in  a  fiduciary  capacity. 
There  does  not  seem  to  be  anv  merit  in  this  contention, 
especially  in  view  of  the  defendant's  own  testimony  above 
referred  to. 

In  instruction  No.  3  the  court  stated  that  "it  stands 
admitted"  that  certain  things  took  place,  reciting  them, 
and  it  is  contended  that  this  was  error  on  tlie  part  of  the 
court;  but  we  cannot  see  that  the  defendant  was  preju- 
diced thereby,  since  he  himself  testified  to  the  things  that 
the  court  stated  to  the  jury  were  admitted,  and  he  was 
corroborated  in  this  regard  by  other  witnesses,  and  not 
disputed  by  any.  Of  course,  the  plea  of  not  guilty  put 
some  of  these  facts  in  issue,  but  we  cannot  see  that  the 
instruction  was  prejudicial  in  view  of  the  condition  of  the 
evidence  in  the  record. 

It  is  complained  that  the  sixth  instruction  "takes  from 
the  jury  the  facts  with  reference  to  venue."  In  that  in- 
struction the  court  told  the  jury:  "Whether  or  not  this 
county  and  state  is  the  proper  place  for  the  prosecution 
of  this  action  is  a  question  of  law  with  which  the  jury  has 
nothing  to  do,  and  you  should  not  consider  it."  In  the 
third  instruction  the  jury  are  told :  "AVhether  or  not  at 
the  time  and  place  alleged  in  the  indictment  he  converted 
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the  said  money  to  his  own  use  and  embezzled  the  same 
*  *  *  are  questions  of  fact  you  have  to  consider  and  de- 
termine from  all  the  facts  and  circumstances  of  the  case 
as  shown  by  the  evidence."  The  fourth  instruction  given 
by  the  court  was  as  follows:  "You  should  consider 
whether  in  receiving  the  money  on  the  draft  he  received 
it  intending  to  hold  and  use  it  for  the  purposes  for  which 
the  money  was  held  by  him  as  her  agent  as  showm  by  all 
the  evidence,  or  whether,  on  the  other  hand,  he  took  it 
with  the  felonious  intent  of  converting  the  same  to  his 
own  use  and  depriving  her  of  the  same.  You  should 
consider  all  the  evidence  as  it  may  bear  upon  the  question 
how,  as  between  the  defendant  and  Lillian  Casey,  he  held 
the  money,  and  how  he  used  it,  and  his  intent  in  the  use 
he  made  of  it." 

If  the  jury  found  that  the  defendant  converted  the 
money  which  he  received  upon  the  draft  to  his  own  use, 
and  formed  the  intention  then  and  there  to  deprive  the 
owner  of  tlie  same,  and  ull  this  was  done  at  the  time  and 
place  as  alleged,  then  the  action  was  rightly  brought  in 
Lancaster  county,  and  the  jury  would  not  be  justified  in 
rendering  a  verdict  of  not  guilty  because  they  thought 
the  law  ought  not  to  allow  the  action  to  be  brought  in 
that  county.  In  the  liglit  of  these  three  instructions,  this 
appears  to  be  the  idea  of  the  court,  and  it  seems  clear  that 
the  jury  must  have  so  understood  it,  although  the  clause 
(]uoted  above  from  the  sixth  instruction  is  perhaps  un- 
usual. 

It  is  urged  that  the  instructions  are  incomplete;  that 
"something  has  been  left  out,  ♦  ♦  ♦  the  one  thing  that 
would  entitle  the  defendant  to  any  relief  whatever  in  the 
hands  of  the  jury."  It  is  not  even  stated  in  the  brief  what 
this  one  thing  is.  There  is  no  claim  that  it  was  stated 
to  the  trial  court,  much  less  that  an  instruction  was  pre- 
sented and  asked  that  wcmld  cure  the  defect.  The  ab- 
stract shows  tbat  the  court  gave  eight  several  instructions 
to  the  jury  besides  a  complete  statement  of  the  allegations 
of  the  indictment.   If  it  was  desired  that  there  should  be 
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instructions  upon  other  matters,  a  request  to  that  effect 
should  have  been  made  to  the  trial  court.  No  instruction 
was  requested  except  the  general  one  to* instruct  the  jury 
to  find  tlie  defendant  not  guilty. 

Not  finding  any  error  requiring  a  reversal,  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Emma  C.  Tylbje,  appblleob,  v.  A.  L.  Hoovbb,  appellant. 

FnJBD  OoTOBiB  18, 1912.    No.  16,617. 

1.  Highways :  Use  bt  Automobuxs.  Tbe  law  does  not  denounce  the 
use  of  an  automobile  on  a  public  highway,  and  the  appellant  is 
not  guilty  of  negligence  because  he  used  one  on  the  streets  of  the 
city  of  Lincoln. 

2. :    .    It  Is  Improper  to  say  that  the  driver  of  a  horse 

attached  to  a  carriage  has  rights  In  the  road  superior  to  the 
rights  of  the  driver  of  the  automobile,  as  both  have  a  right  to 
go  upon  the  public  highway,  and  each  is  restricted  in  the  exer- 
cise of  his  rights  by  the  corresponding  rights  of  the  other,  and 
each  Is  entitled  to  regulate  his  use  of  the  public  streets  and 
roads  by  the  observance  towards  others  on  the  road  of  ordinary 
prudence  and  care  under  all  the  circumstances. 

3. : :  Cabe  RsQuniKD.  The  restrictions  which  the  law  im- 
poses on  all  modes  of  travel  on  the  highways  are  such  as  tend 
to  secure  to  the  general  public  the  largest  enjoyment  thereof,  and 
must  be  observed  and  borne  by  all  alike  upon  the  broad  ground 
that  all  have  an  equal  right  to  travel  in  safety;  and,  when  acci- 
dents happen  as  incidents  to  reasonable  use  and  reasonable  care, 
the  law  afTords  no  redress. 

4.* :    :    .    If  the  driver  of  an  automobile  sees  that 

a  horse  driven  to  a  carriage  is  restive  and  frightened,  he  should 
take  such  course  to  avoid  inflicting  an  Injury  as  the  dictates  of 
ordinary  prudence  may  demand.  He  should  reduce  the  speed  of 
his  vehicle,  or  stop  it,  if  requested  to  do  so,  or  If  he  sees  that  it  is 
necessary  to  avoid  an  accident;  but  he  is  not  relieved  from  the 
duty  of  exercising  ordinary  care  to  prevent  injury  to  those  he 
may  meet  or  overtake  upon  the  highway. 
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5. :   :   .    The  fact  that  a  horse  becomes  frightened 

by  an  automobile  upon  the  highway  does  not  render  the  oper- 
ator of  such  vehicle  liable  for  resulting  injury,  as  the  horse 
has  no  paramount  or  exclusive  right  to  the  road;  and  the  fact 
that  a  horse  takes  fright  at  a  vehicle  run  by  new  and  ImproTed 
methods,  and  smashes  things,  does  not  of  itself  give  the  injured 

party  a  cause  of  action. 

» 

6.  Appeal:  Questions  of  Fact.  The  rule  is  well  established  that, 
where  there  is  a  conflict  of  evidence  upon  the  material  facts  touch- 
ing the  cause  of  action  or  defense,  in  an  action  at  law,  a  review- 
ing court  will  not  disturb  the  verdict  of  a  Jury  or  the  findings 
and  Judgment  of  the  trial  court  {O'Chander  v.  Dakota  County, 
90  Neb.  3) ;  but,  where  a  verdict  is  so  clearly  wrong  as  to  induce 
the  belief  on  the  part  of  the  reviewing  court  that  it  must  have 
been  found  through  passion,  prejudice,  mistake,  or  some  means 
not  apparent  in  the  record,  it  will  be  set  aside  {Oarfield  v.  Hodges 
d  Baldwin,  90  Neb.  122),  as,  also,  will  the  findings  and  Judgment 
of  the  trial  court,  where  they  are  clearly  against  the  weight  of 
evidence  {Roberts  v.  City  of  Lincoln,  6  Neb.  352;  Southard  v, 
Behrns,  62  Neb.  486;  American  Fire  Ins.  Co,  v,  Buckstaff  Bros. 
Mfg.  Co.,  52  Neb.  676;  Symns  Grocery  Co.  v.  Snow  Bros.,  58  Neb. 
616;  Frerking  v.  Thomas,  64  Neb.  193). 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Reversed. 

Hall  d  Bishop^  for  appellant. 

Charles  O.  Whedon^  contra. 

Hamer^  J. 

This  is  an  appeal  by  the  defendant  from  the  judgment 
of  the  district  court  for  Lancaster  county.  The  plaintiff 
brought  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  careless,  negli- 
gent and  unlawful  manner  in  which  the  appellant,  on  the 
19th  day  of  July,  1908,  ran,  handled,  and  managed  an 
automobile,  so  that,  as  alleged  in  the  petition,  it  struck 
and  overturned  the  carriage  in  which  the  plaintiff  was 
then  riding  with  her  husband,  son  and  daughter,  and 
threw  the  plaintiff,  with  violence,  out  of  said  carriage 
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upon  a  paved  street  in  the  dty  of  Lincoln,  and  against  the 
iron  inlet  gnard  to  the  city  sewer,  severely  lacerating  the 
plaintiff's  right  ear  and  scalp  and  bruising  and  wounding 
her,  and  thereby  causing  her  physical  pain  and  mental 
suffering,  and  rendering  her  unable  to  perform  her  house- 
hold duties,  and  putting  her  to  expense  in  procuring  medi- 
cines, physicians  and  nurses.  The  petition  also  alleged 
that  the  defendant  was  running  said  automobile  on  th^ 
left  side  of  the  street  at  the  rate  of  more  than  12  miles  an 
hour,  and  that  he  gave  no  sound  or  warning  as  he  ap- 
proached the  intersection  of  Eleventh  and  L  streets,  as 
required  by  rules  2  and  7  of  the  General  Revised  and  Con- 
solidated Ordinances  and  Special  Ordinances  of  Lincoln, 
Netoaska,  being  a  part  of  chapter  120  of  said  ordinances. 
The  answer  admits  the  collision,  but  alleges  that  the 
horse  attached  to  the  carriage  was  wild,  fractious  and 
unsafe,  and  that  the  driver,  who  was  the  appellee's  son, 
was  unable  to  manage  and  control  him,  and  that  the  horse 
took  fright  and  ran  into  the  automobile  at  the  intersection 
of  Eleventh  and  L  streets,  in  Lincoln,  and  that  the  auto- 
mobile, which  before  that  time  had  been  running  at  a 
rate  of  speed  not  to  exceed  3  or  4  miles  an  hour  as  it  ap- 
proached said  intersection  from  the  north  <m  Eleventh 
street,  being  under  a  complete  state  of  control,  was  at 
once  slowed  up  and  was  standing  still  when  run  into  by 
the  plaintiff's  horse  and  carriage,  and  that  the  horse  and 
carriage  1^  the  car  after  running  into  it,  and  that  the 
carriage  upset  a  short  distance  east  of  the  point  of  col- 
lision, and  that  the  injuries  resulting  therefrom  were 
caused  by  the  wild  and  fractious  character  of  the  horse 
and  the  carelessness  and  negligence  of  the  driver  and  his 
inability  to  handle  and  control  the  horse,  and  that  the 
appellant  used  every  care  and  precaution  possible,  and  in 
no  way  contributed  to  the  injuries;  that  the  plaintiff,  by 
reason  of  the  vicious  character  of  the  horse  and  the  care- 
lessness and  negligence  of  the  driver,  who  was  her  son, 
and  bis  inability  to  manage  the  horse,  caused  the  injuries 
complained  of.    The  reply  was  a  general  denial  of  new 
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matter  in  the  answer.  Appellant  claims  that  the  evidence 
fails  to  prove  the  cause  of  action,  and  attempts  to  show 
that  the  injuries  sustained  were  so  sustained  because  the 
horse  was  vicious  and  unmanageable,  and  because  the 
plaintiff's  driver  was  unable  to  control  him.  Errors  at 
the  trial  are  also  alleged. 

The  horse  and  carriage  were  going  east  on  L  street  at 
the  time  the  automobile  was  going  south  on  Eleventh 
street.  The  son  of  the  appellant,  who  had  gone  to  the 
depot  for  his  mother,  and  who  was  driving  the  family 
horse  and  carriage,  puts  the  horse  and  carriage,  by  his 
testimony,  half  way  across  Eleventh  street  at  the  time  he 
first  saw  tlie  automobile  coming  along  Eleventh  street 
from  the  north,  and  then  distant  from  the  carriage  he  was 
driving  about  400  feet.  He  was  driving^  on  a  trot.  As 
Eleventh  street  is  70  feet  between  curbs,  he  had  only  35 
feet  to  drive,  if  he  went  on  straight  ahead  towards  the 
east,  before  he  would  be  across  Eleventh  street  and  out 
of  the  way  of  the  automobile  going  south.  According  to 
his  statement,  the  automobile  had  more  than  ten  times 
as  far  to  go  as  the  horse  and  buggy  before  it  would  collide 
with  them  if  they  went  straight  east  across  Eleventh 
street.  The  husband  of  the  appellee  corroborates  the  son 
as  to  the  whipping  of  the  horse  by  the  son,  and  he,  by  his 
evidence,  puts  the  horse  and  carriage  about  two-thirds 
of  the  way  across  Eleventh  street  when  he  first  saw  the 
automobile  coming,  and  it  was  then  distant  from  him 
about  250  feet,  according  to  his  opinion.  The  daughter 
of  the  appellee  was  riding  in  the  carriage,  at  the  time  of 
the  collision,  with  her  brother,  at  the  left  of  him  and  on 
the  front  seat,  and  the  father  and  mother  were  in  the  back 
seat  of  the  carriage.  The  daughter,  by  her  testimony,  puts 
the  carriage  two-thirds  of  the  way  across  Eleventh  street 
when  she  first  saw  the  autmnobile,  which  was  then  in 
front  of  the  grocery  store  referred  to  by  the  father  in  his 
testimony,  and  about  250  feet  north. 

Mrs.  Roy  Young  lived  at  310  South  Eleventh  street, 
over  PfeiflPs  grocery  store,  north  of  the  point  of  collision. 
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and  about  one-half  way  between  the  alley  and  M  street. 
She  saw  the  automobile  going  south  past  her  window.  "Q. 
He  was  going  at  a  moderate  rate  of  speed,  was  he  not? 
A.  Well,  very  slow ;  not  very  fast.  Q.  He  was  going  very 
slow?  A.  Yes,  sir."  If  the  right  hind  wheel  of  the  car- 
riage struck  the  automobile,  this  could  have  been  done, 
it  would  seem,  by  the  carriage  turning  and  going  north- 
east with  its  right  hind  wheel  next  to  the  automobile.  The 
latter  theory  is  supported  by  the  testimony  of  De  Vore, 
Spain,  Mrs.  Herpolsheimer,  Mrs.  Hoover  and  the  defend- 
ant, Dr.  Hoover.  The  defendant,  Dr.  Hoover,  corrobo- 
rated the  statement  of  Mrs.  Young  as  to  the  speed  of  the 
automobile.  He  testified  that  he  turned  on  the  brake  and 
stopped  the  car  before  the  collision  occurred,  and  just  as 
the  horse  started  towards  him.  Before  that  he  was  run- 
ning slowly.  He  says  that  if  the  horse,  attached  to  the 
carriage,  had  gone  straight  across  Eleventh  street  he 
would  have  missed  the  car  by  from  six  to  ten  feet,  but 
that  the  horse  turned  south  on  Eleventh  street,  and  "all 
at  once  the  horse  wheeled  around  and  made  a  lunge  and 
came  down  at  an  angle  as  though  he  was  going  to  plunge 
right  into  the  car,  and,  as  he  got  right  up  close  to  the  car, 
then'he  swung  right  around  to  the  left,  kind  of  doubled 
around  the  car,  and  struck  the  car;  and  I  had  brought 
my  car  tx)  a  standstill,  when  his  carriage  struck  me,  and, 
as  I  say,  that  he  kind  of  swung  around  the  car,  and  then 
ran  on — ^the  distance  wajs  probably  30  or  35  feet — and  the 
horse  started  off  then  a  little  to  the  right,  again  to  the 
south,  and  there  the  carriage,  it  seemed  to  me,  collided 
with  the  curb,  and  the  horse  went  down,  and  the  carriage 
upset  and  spilled  them  all  out  there."  This  tends  to  show 
that  the  frightened  horse  was  unmanageable,  and  that  he 
attempted  to,  and  probably  did,  go  north,  and  in  that  way 
brought  the  right  hind  wheel  of  the  carriage  in  contact 
with  the  automobile  on  the  west  side  of  the  automobile, 
and  then  Avent  around  the  automobile,  perhaps  behind  it, 
and  turned  and  went  south  to  the  southeast  comer  of  the 
18 
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intersection  space  of  the  two  streets,  where  the  carriage 
went  down.  It  is  in  testimony  that  there  were  marks  on 
the  car. 

Lottridge  testified  that  the  hind  wheel  of  the  buggy 
ran  over  the  wheel  of  the  automobile  and  that  the  buggy 
did  not  tip  over  until  it  struck  the  curbstone,  which  was 
about  35  feet  from  where  it  ran  into  the  automobile. 
Leslie  Keizer  testified  that  when  he  first  saw  the  auto- 
mobile it  was  at  the  intersection  of  Eleventh  and  L  streets, 
and  going  slow,  and  that  the  horse  and  buggy  at  first 
were  going  east  on  L  street,  and  all  at  once  the  horse 
turned  south  on  Eleventh  street,  and  then  that  he  turned 
around  towards  the  automobile,  and  was  going  northeast 
at  the  time  of  the  collision.  He  savs  that  when  the  car- 
riage  struck  the  car  it  seemed  to  sway  around  to  the  south, 
and  then  hit  the  curb  on  the  comer,  and  then  the  carriage 
turned  over;  that  the  right  hind  wheel  of  the  carriage 
broke  when  it  hit  the  curbing  or  basin.  De  Vore  testified 
that  the  horse  and  carriage  were  going  east  on  L  street, 
and  then  that  the  horse  turned  south  on  Eleventh  street, 
and  then  reared  and  turned  around  northeast  towards 
the  automobile  as  though  he  was  going  to  run  into  it; 
that  the  appellant  stopped  the  car,  and  the  horse  sprang 
around  to  the  south;  tliat  the  horse  was  rearing  and 
plunging,  and  the  carriage  turned  over,  and  the  horse  fell 
near  the  corner  of  Eleventh  and  L,  and  that  the  auto- 
mobile was  standing  still  when  struck  by  the  carriage; 
that  the  driver  was  trying  to  hold  the  horse,  but  did  not 
have  control  of  it,  and  that  the  horse  was  rearing  and 
running.  Mrs.  Louise  Herpolsheimer,  the  appellant^s 
daughter,  testified  that  she  was  in  the  automobile,  and 
that  the  horse  was  going  on  a  swift  trot,  and  that  as  he 
reached  the  southwest  corner  of  Eleventh  and  L  he  broke 
into  a  run;  that  the  automobile  had  been  slowed  down, 
and  that  the  car  was  stoi>pod  when  the  horse  broke  and 
ran,  and  that  the  horse  seemed  to  run  straight  for  the 
car,  and  that  when  the  carriage  struck  the  car  it  wai^ 
standing  still;  that  the  horse  then  went  to  the  southeast 
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corner,  where  he  fell  and  the  carriage  upset;  that  the 
carriage  did  not  upset  when  it  struck  the  car;  that  the 
carriage  struck  the  right  front  wheel  of  the  car.  The 
appellant's  wife,  Mrs.  Delia  J.  Hoover,  testified  that  as 
the  horse  struck  Eleventh  street  he  made  a  turn  as  though 
going  south,  and  then  the  driver  suddenly  lost  control 
of  him;  that  the  husband  slowed  down  the  car,  and  that 
the  carriage  hit  the  car,  and  that  the  horse  ran,  with  the 
driver  trying  to  hold  him;  that  when  he  reached  the  cor- 
ner he  fell,  and  the  carriage  went  down. 

The  horse  seems  to  have  been  badly  frightened,  and  ran 
when  he  was  whipped,  and  reared  and  plunged,  and  finally 
went  down,  and  the  carriage  upset.  The  right  side  of  the 
carriage  and  the  automobile  w^ere  brought  together. 
That  the  right  hind  wheel  of  the  carriage  was  injured  and 
that  there  were  marks  on  the  right  front  wheel  of  the  au- 
tomobile tends  to  corroborate  the  testimony  of  the  fore- 
going witnesses  for  the  defendant  as  to  the  manner  in 
which  the  injuries  occurred.  There  is  also  testimony  which 
tends  to  show  that  the  horse  was  skittish  and  easily  fright- 
ened, and  it  is  shown  that  he  had  before  been  frightened 
by  a  street  car  which  struck  him,  and  the  same  buggy  was 
overturned  and  the  same  woman  was  injured. 

The  weight  of  the  evidence  clearly  shows  that  immedi- 
ately upon  the  horse  entering  upon  the  intersection  space 
of  the  two  streets  he  started  south  on  Eleventh  street, 
apparently  to  avoid  the  automobile,  then  moving  south, 
but  the  driver  began  whipping  him,  and  apparently  pulled 
him  around  until  he  faced  the  automobile,  which  Avas  then 
northeast  of  him,  and,  as  the  whip  was  applied,  the  horse 
began  to  plunge  and  rear,  and  finally  dashed  by  the  au- 
tomobile, probably  on  the  west  side  and  close  enough  to  it 
so  that  the  right  wheel  of  the  carriage  came  in  contact 
with  the  right-hand  front  wheel  of  the  automobile,  and 
ran  over  it;  the  horse  and  carriage  going  around  the  au- 
tomobile, probably  behind  it,  and  then  going  south  30  or 
35  feet  to  the  soutlieast  corner  of  the  intersection  space, 
where  the  horse  fell  and  the  carriage  went  down  and  the 
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plaintiflF  wa»  hurt.  All  the  witnesses  say  the  horse  went 
south  inunediately  after  entering  Eleventh  street,  except 
the  Tylers;  and  nearly  all,  including  the  driver,  say  the 
horse  faced  northeast  towards  the  automobile  immediately 
before  tlie  collision. 

The  driver,  Edward  G.  Tyler,  testified:  "I  was  going 
uortlieastorly,  would  hit  the  alley  back  of  the  Odd  Fellows 
Hall.''  Ijottridge  testified  that  the  horse  got  six  or  eiglit 
fei't  into  Eleventh  street,  "and  made  a  little  turn,  as 
though  he  was  going  soutli.  Well,  the  man  that  was 
driving  pulled  the  liorse  back.  That  turned  him  down 
th  is  way,  ♦  ♦  ♦  down  northeast,  yes.  Yes ;  that  would 
1k»  nortlieast.  Well,  the  automobile  by  that  time  came 
along  here,  and  the  conse(|uence  was  the  buggy  ran  into 
tlie  automobile."  Tieslie  Keizer  testified:  "Well,  at  first 
the  hors<*,  it  was  going  east  on  L  street,  and  wiien  it  got 
over  by  the  little  fountain  it  looked  like  it  was  going 
straiglit  across,  and  all  of  a  sudden  it  turned.  Q.  Turned 
which  way?  A.  South ;  gave  a  short  turn,  and  then  turned 
around  again  and  swung  over.  Q.  Towards  the  auto- 
mobile? A.  Towards  the  automobile.  *  *  *  Q.  And 
in  wliich  direction  was  the  horse  going  at  the  time  of  the 
collision?  A.  It  was  going  northeast."  J.  S.  De  Vore 
testified:  "We  were  going  south  on  Eleventh  street,  and 
ilr.  Tyler  was  on  L  street,  coming  into  Eleventh,  and  as 
tlie  liorse  came  into  Eleventh  he  turned  s<mth;  he  was 
going  south,  and  then  he  reared  up,  and  swung  right 
around,  and  came  right  kind  of  northeast,  I  should  think 
right  towards  the  automomible,  as  though  he  w^as  going 
to  run  right  onto  it.  *  *  *  Q.  The  carriage  struck 
the  front  wheel  of  what?  A.  The  automobile.  Q.  What 
do  you  siiy  happened  to  tlie  carriage?  A.  That  wheeled 
the  carriage  to  the  front.  The  horse  was  rearing  and 
plunging,  and  fell  down,  just  w^hen  they  got  over  about 
the  corner  of  Eleventh  and  L,  and  then  the  carriage  turned 
over."  A.  J.  Spain  testified:  "Well,  I  was  standing  on 
the  northeast  corner  next  to  the  Odd  Fellows  Block,  with 
my  little  boy,  and  I  saw  the  machine  coming  up  Eleventh 
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street,  and  I  also  noticed  a  horse  and  buggy — a  horse  and 
carriage — coming  east  on  L  street,  and  I  noticed  the  car- 
riage as  it  came  to  the  comer.  I  noticed  the  horse  make  a 
sort  of  a  turn  south.  He  was  going  south  on  Eleventh 
street.  ♦  ♦  ♦  Mr.  Hoover  turned  the  wheels  of  the 
automobile  to  the  east  in  order  to  let  the  buggy  slide  by. 
*  *  *  The  buggy  did  not  tip  clear  over  until  it  struck 
the  east  side  of  the  crossing  or  the  curbstone,  and  I  ran 
right  to  Mrs.  Tyler,  and  I  was  the  first  one  to  her,  ex- 
cepting Mr.  Tyler."  Jlrs.  Herpolsheimer  testified :  "Well, 
we  were  going  south  on  Eleventh,  on  the  west  side  of  the 
street.  As  we  approached  L  street,  we  were  going  at  a 
moderate  rate  of  speed.  As  we  approached  L,  the  horse 
and  carriage  in  question  was  seen  coming  from  L,  go- 
ing east.  ♦  ♦  ♦  When  the  horse  broke  and  ran,  the 
car  was  stopped.  The  horse  then  made  straight  for  it. 
When  the  liorse  and  carriage  struck  tlie  automobile,  the 
automobile  was  still.  The  carriage  was  not  upset.  On 
the  contrary,  the  horse  then  went  on  back  to  the  south- 
east comer.  There  the  horse  fell  right  at  the  crossing, 
and*the  caiTiage  with  it,  and  they  spilh^d  out.  ♦  ♦  ♦ 
Q.  What  would  you  say  as  to  the  horse  being  scared  or 
unmanageable?  A.  He  was  certainly  frightened,  and  I 
think  he  must  have  been  unmanageable,  or  he  would  not 
have  come  into  the  car.  Q.  What  did  the  horse  do  just 
before  he  came  to  the  car?  A.  Plunged.  Q.  I  know;  but 
what  direction  did  he  take?  A.  Northeast.  Q.  He  did 
not  jump  into  the  car,  did  he?  A.  Well,  he  ran  right  for 
it.  Q.  T  know,  but  what  did  he  do  when  lie  got  to  tlie  car? 
Where  did  he  go  witli  reference  to  the  car?  A.  Why,  he 
went  right  around  the  front  end  of  the  car,  and  a  little  bit 
to  the  north,  and  then,  of  course,  they  pulled  him  around 
the  other  way.  Q.  So  that  tlie  horse  misvsed  the  car?  A. 
I  don't  think  that  the  horse  struclc  the  car,  but  tlie  car- 
riage did.  *  *  •  Q.  Which  wheel  of  the  automobile  did 
the  carriage  collide  with?  A.  The  riglit-hand  front  wheel. 
That  would  be  on  the  west  side."  Mrs.  Delia  J.  Hoover 
testified :    "As  we  came  up  Eleventh  street  nearly  to 
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I  could  not  say  just  the  distance — I  noticed  Mr.  Tyler's 
carriage  coming  east,,  and,  as  they  struck  Eleventh  street, 
the  horse  made  a  little  turn,  as  though  he  was  going  to  go 
south.  My  husband  saw  the  horse  there  and  the  way  he 
was  doing,  and  really  we  though  he  was  going  south,  and 
then  he  made  a  sudden  turn.  It  looked  to  me  as  though 
he  was  going  south,  and  then  he  suddenly  daslied  around, 
and  I  think  the  horse — ^the  young  man  lost  control  of  it. 
*  *  *  My  husband  slowed  the  cjir  down;  and  it  came 
to  me — it  looked  as  tliough  they  were  going  to  dash  right 
into  the  car.  I  was  very  much  frightened.  Well,  it  came 
out,  and  they  did  strike  us,  and  we  had  stopped.  They 
struck  us,  hit  the  car,  and  then  the  horse  ran  on.  The 
young  man  was  holding  on  and  trying  to  control  him,  and 
they  went  across  the  street  to  the  corner.  They  went  sev- 
eral feet.  Now,  I  can't  tell  you  how  many  feet;  but  they 
went  over  there.  The  horse  fell,  the  carriage  went  down, 
.and  the  occupants  were  all  spilled  out,  of  course."  Dr.  A. 
L.  Hoover,  the  defendant,  testified:  "The  horse  seemed 
to  be  excited,  and  I  grabbed  the  lever  of  my  car.  ♦  ♦  • 
T  grabbed  tlie  lever  so  as  to  control  my  car,  slowed  it 
down,  and  watclied  what  they  were  going  to  do,  and  as 
their  horse  came  onto  Eleventh  street  he  turned  south. 
He  was  going  to  turn  south  on  Eleventh  street,  made 
quite  a  decided  turn,  and  all  at  once  the  horse  wheeled 
around  and  made  a  lunge  and  came  down  at  an  angle  as 
though  he  Avas  going  to  plunge  right  into  tlie  car;  and,  as 
lie  got  right  up  close  to  the  car,  then  he  swung  right 
around  to  tlie  left,  kind  of  doubled  around  the  car,  and 
struck  the  car,  and  I  had  brought  my  car  to  a  standstill 
when  his  carriage  struck  me,  and,  as  I  say,  that  he  kind 
of  swung  around  the  car,  and  then  ran  on.  The  distance 
was  probably  30  to  35  feet,  and  the  horse  started  off  then 
a  little  to  the  i*ight,  again  to  the  south,  and  there  the  car- 
riage, it  seemed  to  me,  collided  with  the  curb,  and  the 
horse  went  down,  and  the  carriage  upset  and  spilled  them 
all  out  there." 
The  great  weight  of  the  evidence  is  that  the  defendant 
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was  proceeding  slowly  on  Eleventh  street,  and  that  im- 
mediately after  entering  upon  the  intersection  space  of 
Eleventh  and  L  streets  he  stopped  his  machine,  which  was 
standing  still  a  little  west  of  the  center  line  of  Eleventh 
street,  with  the  front  near  the  center  line  of  L  street, 
when  the  collision  occurred.  The  machine  was  not  in 
motion  when  the  carriage  collided  with  it.  The  horse  was 
apparently  badly  frightened  and  was  very  unmanageable. 
The  defendant  contends  that  the  cause  of  the  collision 
and  injuries  was  the  unmanageable  character  and  con- 
duct of  the  horse,  together  with  his  driver's  lack  of  skill 
and  strength  or  judgment,  and  that  he  drove  northeast 
towards  the  automobile,  instead  of  keeping  away  from  it, 
or  he  permitted  the  horse  to  go  in  that  direction,  and  so 
the  collision  was  brought  about. 

If  equally  capable  men,  carefully  considering  the  evi- 
dence, may  honestly  differ  as  to  the  facts  of  the  case,  then 
it  is  one  peculiarly  adapted  to  the  jury,  and  their  verdict 
should  stand,  even  though  this  court  should  unanimously 
conclude  that  a  diflforent  verdict  ought  to  have  been 
reached,  but  is  at  the  same  time  of  the  opinion  that  the 
verdict  is  not  against  the  weight  of  the  evidence.  It  may 
sometimes  seem  to  be  a  narrow  and  uncertain  line  which 
determines  the  reviewing  court  to  follow  after  the  weight 
of  evidence,  instead  of  following  that  which  seems  to 
barely  preponderate;  but  this  line  should  at  all  times  be 
visible  to  a  discriminating  and  CQurageous  court,  willing 
to  limit  itself  to  its  own  proper  province,  and  not  to  in- 
vade that  field  of  inquiry  which  relates  only  to  finding  the 
facts  by  ascertaining  a  preponderance  of  the  evidence, 
and  which  belongs,  and  should  belong,  exclusively  to  the 
jury.  If  a  careful  examination  of  the  evidence  shows  that 
the  material  contentions  of  the  plaintiff  are  clearly  not 
sustained,  the  verdict  and  judgment  cannot  be  right,  and 
are  therefore  wrong,  and  the  judgment  should  be  set 
aside. 

This  court  has  recently  said,  in  O^Chn/nder  v.  Dakota 
County,  90  Neb.  3:     "The  rule  is  well  established  that 
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where,  as  in  the  case  at  bar,  there  is  a  conflict  of  evidence 
upon  the  material  facts,  toucliing  the  cause  of  action  or 
defense,  in  an  action  at  law,  a  reviewing  court  will  not 
disturb  the  verdict  of  a  jury  or  the  findings  and  judgment 
of  a  trial  court."  And  in  Smith  v.  McKay,  90  Neb.  703, 
the  first  paragraph  in  the  syllabus  reads:  "The  finding 
of  a  jury  on  conflicting  evidence  will  not  be  disturbed  on 
appeal  unless  manifestly  WTong."  In  Kafka  v.  Union 
Stock  Yards  Co.,  87  Neb.  331,  this  court  adhered  to  tlie 
view  that,  "  ^if  different  minds  may  reascmably  draw  differ- 
ent conclusions  or  inferences  from  the  state  of  facts  es- 
tablished by  the  evidence  in  a  cause,  whether,  such  facts 
show  negligence  or  contributory  negligence  is  not  a  ques- 
tion of  law  tot  the  court,  but  must  be  submitted  to  the 
jury.  Omaha  Street  R.  Co.  v.  Loehnclsen,  40  Neb.  37, 
followed.'  Chicago,  B.  &  Q.  R.  Co.  v.  Pollard,  53  Neb.  7?9  ; 
Shirley  v.  City  of  Minden,  84  Neb.  544;  Hair  v,  Chicago, 
B.  &  Q.  R.  Co.,  84  Neb.  398;  Crabtree  v.  Missouri  P.  R. 
Co.,  86  Neb.  33!"  In  Kafka  v.  Union  Stock  Yards  Co.  the 
opinion  contains  liberal  quotations  from  the  evidence 
taken,  and  shows  that  this  court  most  carefully  looked 
into  the  evidence  to  ascertain  what  the  facts  really  were, 
an^  made  its  determination  after  it  ajscertained  that  there 
was  clearly  a  conflict  of  the  evidence  on  the  material  ques- 
tions involved  in  the  case.  The  opinion  was  delivered  by 
Judge  Letton. 

In  Garfield  v.  Hodges^d  Baldwin,  90  Neb.  122,  this  court 
declared  in  the  first  paragraph  of  the  syllabus:  "A  ver- 
dict so  clearly  wrong  as  to  induce  the  belief  on  the  part 
of  the  revicAving  court  that  it  must  have  been  found 
through  passion,  prejudice,  mistake,  or  some  means  not 
apparent  in  the  record,  will  be  set  aside  and  a  new  trial 
ordered."  That  case  originated  in  a  tombstone  business, 
where  every  man  employed  by  the  business  seems  to  have 
Ijeen  his  own  boss.  Tliere  was  a  large  stone,  which  was 
denominated  A,  and  it  was  nearly  evenly  balanced  upon 
a  supporting  stone  with  a  sharp  edge,  and  being  steadied 
against  the  west  side  of  a  large  post.    Another  stone,  de- 
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nominated  B  and  weighing  about  a  ton,  was  placed  on 
top  of  the  stone  A.  There  was  nothing  to  prevent  this 
stone  from  toppling  and'  falling  to  the  west  if  only  a  small 
amount  of  weight  was  placed  on  the  west  half  of  either 
of  said  stones.  The  deceased  was  in  the  employ  of  the 
defendants,  and  in  the  course  of  his  duties  went  to  the 
yard  to  get  a  stone  weighing  several  tons,  and  denom- 
inated C,  and  lying  immediately  south  of  and  adjacent  to 
the  two  stones  A  and  B.  The  deceased  and  his  brother 
were  lifting  the  stone  C  by  means  of  a  chain  around  the 
same  and  attached  to  a  traveling  crane  and  a  rope  running 
over  a  pulley.  Both  were  on  the  north  side  of  0  and  im- 
mediately west  of  A  and  B.  After  0  had  been  lifted  to  a 
certain  height,  the  deceased,  to  obtain  n  better  hold  upon 
the  rope,  stepped  upon  the  stones  A  and  B,  and  they, 
being  in  a  balanced  condition,  were  by  his  weight  tipped 
downwards  to  the  west,  and  the  upper  stone  sliding  off 
its  blocks  fell  over  and  upon  the  deceased,  crushing  his 
leg  and  inflicting  injuries  which  caused  his  death.  Plain- 
tiflf  claimed  that  the  defendants  permitted  the  two  stones 
A  and  B  to  remain  in  the  dangerous  condition  set  forth 
for  five  or  six  weeks,  and  that  the  deceased  was  injured 
through  their  negligence,  and  through  no  fault  of  his 
own.  There  was  a  failure  to  prove  the  specific  acts  al- 
leged. This  court  said:  "When  he  went  out  that  morn- 
ing to  get  stone  0,  he  went  on  his  own  initiative;  he  was 
right  beside  and  had  a  plain  view  of  stone  A ;  and,  if  stone 
B  was  then  resting  upon  stone  A,  the  dangerous  condition 
of  the  two  stones  could  be  plainly  seen  by  him.  ♦  ♦  ♦ 
The  deceased  was  in  duty  bound  to  have  noted  their  dan- 
gerous condition  and  to  have  guarded  against  it.  *  *  * 
He  could  not  carelessly  and  negligently  shut  his  eyes  to 
or  ignore  the  dangerous  situation  which  confronted  him, 
and  charge  the  defendants  with  his  own  negligent  act. 
Having  elected  to  proceed  with  his  work  in  the  face  of  the 
dangerous  situation  or  conditions  from  which  his  injury 
resulted,  we  know  of  no  theory  u^xm  which  liis  adminis- 
tratis can  recover.    ♦    •    •    The  rule  is  well  settled  in 
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this  state  that,  where  a  verdict  is  so  clearly  wrong  as  to 
induce  the  belief  on  the  part  of  the  reviewing  court  that 
it  must  have  been  found  through  passion,  prejudice,  mis- 
take, or  some  means  not  apparent  in  the  record,  it  will 
be  set  aside  and  a  new  trial  granted."  In  that  case,  Judge 
Fawcett,  delivering  the  opinion  of  this  court,  seems  to 
have  made  a  careful  examination  of  the  evidence,  and  the 
opinion  shows,  as  does  the  opinion  in  the  case  of  Kafka  v. 
Union  Stock  Yards  Co.^  supra,  that  this  court  will  care- 
fully analyze  the  testimony  with  a  view  to  ascertaining 
Avhether  there  is  a  mere  conflict  of  evidence,  or  whether 
the  verdict  and  judgment  are  sustained  by  the  evidence 
In  Christen  sen  v.  Tate,  87  Neb.  848,  the  question  was 
whether  the  plaintiflf  should  recover  damages  for  personal 
injuries  and  for  damage  done  to  his  horse  and  buggy  be- 
c*ause  of  the  negligence  of  the  defendant  in  driving  his 
automobile  along  one  of  the  streets  of  Fremont.  In  that 
case  the  defendant  testified  that  he  (the  defendant) 
turned  around  a  bill  board  while  driving  his  machine, 
and,  as  he  did  so,  he  noticed  the  horse  "looked  up,  as 
though  he  was  going  to  be  frightened,"  and  that  he  then 
turned  out  into  the  ditch,  and  gave  the  plaintiflf  the  full 
road,  and  stopped  his  machine,  but  the  plaintiflf  denied 
that  the  defendant  stopped  his  car  at  all.  This  court  said. 
Judge  Sedgwick  delivering  the  opinion:  '^It  was  fully 
shown  by  many  witnesses  that  at  the  place  of  the  meeting 
in  question  10  or  12  miles  an  hour  would  be  a  highly 
dangerous  rate  of  speed.  In  view  of  the  fact  that  the 
defendajit  was  a  witness  in  his  own  behalf  and  did  not 
testify  as  to  the  rate  of  speed  he  was  driving  when  he  met 
the  plaintiff,  we  cannot  say  that  the  finding  of  the  jury  is 
unsupported  by  the  evidence."  In  the  syllabus,  the  sixth 
I>aragraph  reads:  "It  is  found  upon  examination  of  the 
record  that  the  evidence  is  sufficient  to  support  the  ver- 
dict and  judgment."  The  fair  implication  is  that  the 
reviewing  court  will  look  into  the  evidence,  and,  if  there 
is  simply  a  conflict  of  evidence,  the  verdict  and  judgment 
will  be  allowed  to.  stand,  but  not  where  they  are  clearly 
against  the  weight  of  the  evidence. 
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The  automobile  furnishes  an  improved  method  of 
travel.  It  is  to  be  welcomed  as  a  saver  of  time  and  a  pro- 
tection to  man's  favorite  domestic  animal,  the  horse, 
against  long  drives.  It  is  said  to  be  in  use  in  all  civilized 
countries,  and  it  has  come  to  stay.  We  are  told  that  there 
are  750,000  automobiles  in  use  in  the  United  States  alone. 
The  law  therefore  does  not  denounce  the  use  of  an  auto- 
mobile on  a  public  higliway,  and  the  appellant  is  not  guilty 
of  negligence  because  he  used  one  on  the  streets  of  the 
city  of  Lincoln.  It  would  be  improper  to  say  that  the 
driver  of  a  horse  attached  to  a  carriage  has  rights  in  the 
road  superior  to  the  rights  of  the  driver  of  the  automobile, 
as  both  have  a  right  to  go  upon  the  public  higliway,  and 
each  is  restricted  in  the  exercise  of  his  rights  by  the  cor- 
responding rights  of  the  other,  and  each  is  entitled  to 
regulate  his  use  of  the  public  streets  and  roads  by  ob- 
servance of  ordinary  prudence  under  all  circumstances. 
If  the  driver  of  an. automobile  sees  that  a  horse  driven  to 
a  carriage  is  restive  and  frightened,  it  would  seem  that  he 
should  take  such  course  to  avoid  inflicting  an  injury  as 
the  dictates  of  ordinary  prudence  may  demand.  He  should 
reduce  the  speed  of  his  vehicle,  or  stop  it,  if  requested  to 
do  so,  or  if  he  sees  that  this  is  necessary  to  avoid  an 
accident.  Indiana  Springs  Co,  v.  Brown,  165  Ind.  465,  1 
L.  R.  A.  n.  s.  238;  Ghie  v.  Wilson^  87  S.  Car.  144,  69  S.  E. 
99.  In  this  case  the  defendant  was  not  requested  by  the 
driver  of  the  horse  to  stop,  and  therefore  was  not  bound 
to  do  so,  unless  ordinary  prudence  required  it;  but  he  was 
not  relieved  from  the  duty  of  exercising  ordinary  care  to 
prevent  injury  to  the  occupants  of  the  carriage. 

The  restrictions  which  the  law  imposes  upon  all  modes 
of  travel  upon  the  highways  are  such  as  tend  to  secure  to 
the  general  public  the  largest  enjoyment  thereof,  and 
must  be  observed  and  borne  by  all  alike  upon  the  broad 
ground  that  all  have  an  equal  right  to  travel  in  safety; 
and,  when  accidents  happen  as  incidents  to  reasonable 
use  and  reasonable  care,  the  law  affords  no  redress.  The 
fact  that  a  horse  becomes  frightened  by  a  motor  vehicle 
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upon  the  hfglnvuy  does  not  render  the  operator  of  such 
vehicle  liable  for  resulting  Injury,  as  the  horse  has  no 
paramount  or  exclusive  right  to  tlie  road;  and  the  fact 
that  a  hoTSi'  takes  fright  at  a  vehicle  run  by  a  new  and 
improved  method,  and  smashes  things,  does  not  of  itself 
give  the  injured  party  a  cause  of  action.  Davids,  Law  of 
Motor  Vehicles,  sec.  125. 

In  Naso7i  v.  Wef^t^  65  N.  Y.  Supp.  051,  it  is  said,  amOng 
other  things:  "Horses  may  take  friglit  at  conveyances 
that  have  become  obsolete,  as  well  as  at  thase  which  are 
novel ;  but  this  is  one  of  the  dangers  incident  to  the  driv- 
ing of  horses,  and  the  fact  cannot  be  interposed  as  a  bar- 
rier to  retrogression  or  progress  in  the  method  of  locomo- 
tion. Bicycles  used  to  frighten  horses,  but  no  right  of 
action  accrued.  ♦  ♦  ♦  Electric  street  ciirs  have  caused 
many  runaways.  Automobiles  operated  without  steam, 
by  storage  batteries  or  by  gasoline  explosive  engines,  run- 
ning at  a  moderate  speed,  may  cause  fright  to  horses  un- 
used to  them ;  yet  the  horses  must  get  used  to  them,  or  the 
driver  take  his  chances." 

It  is  contended  by  the  defendant  that  he  was  driving  in 
his  automobile  at  the  rate  of  from  four  to  six  miles  an 
hour,  and  that  he  slowed  up  as  soon  as  the  horse  and  car- 
riage entered  tlie  intersection  space  of  the  two  streets, 
and  that  he  has  been  guilty  of  no  negligence.  A  careful 
reading  of  all  the  evidence  in  the  case  compels  us  to  find 
that  the  verdict  is  clearly  against  the  weight  of  evidence. 
Our  supreme  court  reports  contain  many  hundred  cases 
where  the  verdict  and  judgment  have  been  set  aside  be- 
cause of  the  insuflficieiicy  of  the  evidence.  The  most  recent 
of  these  cases  are  Iiockirrll  r,  fitate,  90  Neb.  744;  fn  re 
Estate  of  Pmslry^  91  Neb.  139;  Bartrls  r.  mate,  91  Neb. 
575;  Carlos  r.  Hastings  Tndrprnrlrnt  Telephone  Co.^  91 
Neb.  538;  Fitzf/erald  v,  ^ate,  91  Neb.  481;  Geritig  v. 
Ley  da,  91  Neb.  430. 

The  seventli  instruction  given  by  the  court  upon  its 
own  motion  reads:  "If  you  determine  from  the  evidence 
and   under   these    instructi(ms   that   the    defendant    was 
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negligent  in  one  of  the  respects  alleged  in  plaintiflf^H 
petition,  as  set  out  in  the  first  paragraph  of  these  in- 
structions, and  if  vou  further  determine  from  the  evi- 
dence  that  the  defendant's  said  negligence  proximately 
contributed  to  the  injuries  of  the  plaintiff,  then  you  should 
direct  your  attention,  among  other  things,  to  the  claim  of 
the  defendant  that  the  plaintiff  was  guilty  of  contributory 
negligence,  or,  in  other  words,  that  the  plaintiff  by  her 
negligence  proximately  contributed  to  the  injuries  done 
her.  Contributory  negligence  is  a  part  of  the  defendant's 
case,  and  the  burden  of  proof  is  upon  the  defendant,  un- 
less you  find  that  plaintiff  in  making  her  own  case  has 
shown  such  contributory  negligence,  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  guilty 
of  such  contributory  negligence.  In  tliis  particular,  you 
are  further  instructed  that  if  the  horse  which,  at  the  time 
of  the  accident,  was  being  driven  by  plaintiff's  son  was  a 
fractious,  dangerous  and  unsafe  animal,  and  that  the 
plaintiff's  injuries  were  proximately  caused,  even  in  part, 
because  of  that  fact,  then  that  would  constitute  contribu- 
tory negligence  on  the  plaintiff's  part.  On  the  other  hand, 
any  negligence  of  plaintiff's  son  in  the  management  of 
the  horse  would  not  constitute  negligence  on  the  plaintiff's 
part,  and  she  would  not  be  responsible  therefor.  In  any 
event,  if  you  find  that  plaintiff  was  guilty  of  contributory 
negligence,  which  proximately  contributed  to  her  injuries, 
she  cannot  recover  in  this  action." 

The  jury  must  have  been  misled  by  the  following  sen- 
tence contained  in  the  instruction  above  quoted :  "On  the 
other  hand,  any  negligence  of  plaintiff's  son  in  the  man- 
agement of  the  horse  would  not  constitute  negligence  on 
the  plaintiff's  part,  and  she  would  not  be  responsible 
therefor.''  The  foregoing  sentence  Avould  seem  to  be  clearly 
wrong  and  misleading  and  in  a  high  degree  prejudicial  to 
the  defendant.  The  plaintiff's  son,  with  plaintiff's  con- 
sent, was  driving  the  family  horse  and  carriage.  All  the 
members  of  the  family  were  with  him.  Presumably  he 
was  driving  as  the  plaintiff  and  her  husband  desired  him 
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to  drive,  because  they  were  with  him.    If  the  plaintiff  had 
f  herself  driven  the  horse  and  buggy  in  such  a  negligent  and 

l  careless  way  as  to  bring  about  the  collision  and  the  in- 

jury, she  would  be  the  direct  cause  of  the  injuries  suffered, 
and  she  could  not  recover  damages  because  of  her  own 
carelessness  and  negligence.  The  plaintiff's  son,  for  the 
time  being,  was  the  plaintiffs  servant.  He  had  gone  to 
her  stable  and  got  out  the  family  horse  and  bu^^  to 
bring  her  from  the  railroad  station.  It  was  her  journey 
that  was  being  made.  It  was  made  by  her  by  and  witli 
the  assistance  of  her  son  and  husband.  Suppose  that  she 
herself  had  driven  the  horse  and  buggy  against  the  auto- 
mobile, and  that  the  horse  then  turned  and  ran  until  it 
fell,  would  it  be  possible  under  these  circumstances  that 
anybody  could  seriously  think  that  she  ought  to  recover 
for  her  carelessness,  negligence  or  inability  to  control  a 
fractious  or  an  exceedingly  timid  horse?  The  all-im- 
portant question  to  be  determined  is:  Who  is  to  blame 
for  the  collision  and  injuries  which  are  the  direct  result 
thereof?  If  the  thing  which  happened  would  not  have 
happened  except  for  what  the  plaintiff  did  through  hw 
son,  then  she  certainly  cannot  recover.  What  her  son  did 
must  be  attributf»d  to  her,  because  he  was  her  servant  or 
agent,  and  it  is  immaterial  which  he  waK.  The  plaintiff 
was  hers<»lf  guilty  of  negligence,  and  therefore  should  not 
recover.  Ilajsck  v.  Chicago,  B.  d  Q,  R.  Go,,  5  Neb.  (Unof.) 
67;  AureUns  v.  Lake  tJrie  &  W.  R.  Co,,  19  Ind.  App.  584; 
Ciinn'nu/lwm  v.  City  of  Thief  River  FalU,  84  Minn.  21; 
Wo.sila  V.  f^t  Paul  City  R.  Co.,  80  Jlinn.  364;  Donnelly  v, 
Broolclyn  City  R,  Co.,  109  N.  Y.  16;  lirickell  v.  New  York 
C.  d  IT,  R,  R.  Co.,  120  N.  Y.  290;  Chicago  Union  Traction 
Co,  V.  Leach ^  215  111.  184;  Beach,  Contributory  Negligence 
(3d  ed.)  sec.  115. 

If  tlie  plaintiff's  son  drove  into  the  automobile  of  de- 
fendant, then  the  defendant  is  not  liable,  because  he  is 
not  r(»sponsible  for  the  collision.    There  is  no  liability  of 
^^  the  defendant,  whether  the  act  done  is  regarded  as  the  act 

>:  of  the  plaintiff  or  the  act  of  her  son.    She  cannot  be  held 
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free  from  responsibility  for  the  negligence  of  the  driver, 
and  the  instruction  is  most  misleading.  Koplitz  v.  City 
of  8t  Paul,  86  Minn.  373;  Gunninyhum  v.  City  of  Thief 
River  Falls,  84  Minn.  21 ;  Wosika  v.  St.  Paul  City  R,  Co.. 
80  Minn.  364;  Town  of  Knightstoicn  v.  Musfjrove,  116  Ind. 
121;  KessJer  v.  Brooklyn  Heights  R.  Go,,  3  App.  Div.  (N. 
Y.)  426;  Beach,  Contributory  Negligence  (3d  ed.)  sec. 
115a;  29  Cyc.  543. 

It  is  urged  by  appellant  that  the  verdict  is  the  product 
of  bias  and  prejudice  upon  the  part  of  the  jury,  and  in 
support  thereof  it  is  stated  that  it  apjiears  from  the  affi- 
davits of  three  of  the  jurors  that  tliey  understood  from 
the  remarks  of  the  court,  urging  the  jury  to  agree  upon  a 
verdict,  if  possible,  and  from  the  conduct  of  the  att4)rneys 
of  the  respective  parties,  whom  the  trial  judge  caUed  to 
his  desk,  and  with  whom  he  held  a  private  consultation, 
that  it  was  the  desire,  both  of  the  court  and  tlie  attorneys, 
that  there  should  be  no  disagreement,  and  that  a  verdict 
of  some  kind  should  be  returned,  and  therefore,  solely  by 
reason  of  that  fact,  they  consented  to  join  in  the  verdict 
rendered;  that  they  would  not  have  done  so  but  for  the 
reason  that  they  were  influenced  by  the  remarks  of  the 
<M)urt  and  what  took  place  between  the  court  and  the 
attorneys.  We  do  not  pass  upon  this  question,  because 
compelled  to  grant  a  new  trial  for  the  reascms  above  speci- 
fied. 

The  judgment  of  the  district  court  is 

Reversed. 

Sedgwick,  »T. 

I  concur  in  the  result  reversing  the  judgment 

Fawcett,  J.,  concurring  in  part. 

I  concur  in  so  much  of  the  opinion  as  holds  that  the 
evidence  does  not  establish  negligence  on  tlie  part  of  de- 
fendant. This  being  true,  there  is  no  question  of  con- 
tributory negligence  in  the  case.  There  cannot  be  such 
a  thing  as  contributory  negligence  by  one  party  where 
there  is  no  negligence  by  the  other. 
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Lbtton,  J.,  concurring  in  part. 

I  concur  in  the  view  that  the  judgment  should  be  re- 
versed as  unsui>i)()rted  by  the  evidence.  It  is  my  view, 
however,  that  the  duties  of  the  driver  of  a  motor  vehicle 
with  respect  to  meeting  or  passing  horse-drawn  vehicles 
are  laid  down  in  scnticms  6235,  6236,  Ann.  St.  1911  (Comp. 
St.  1911,  ch.  78,  sees.  146,  147),  and  that,  unless  the  ac- 
cident is  caused  in  some  other  manner  tlian  by  a  violation 
of  these  rules,  the  court  is  bound  by  the  police  regulations 
established  by  tlie  legishiture  and  should  adhei'e  to  tlie 
same.    As  to  other  points  decided  1  express  no  opinion. 

BoSB,  J.,  dissenting. 

It  seems  to  me  there  is  sufl8cient  evidence  of  defendant's 
negligence  to  justify  the  action  of  the  trial  court  in  sub- 
mitting tliat  issue  to  the  jury.  I  do  not  concur  in  the 
reversal  for  any  reason  given  in  the  opinion,  and  there- 
fore dissent. 

Reese,  C.  J.,  dissenting. 

The  evidence  in  this  case  is  conflicting,  although  seem- 
ingly prei)onderating  in  favor  of  defendant.  It  is  my 
view  that  the  question  of  the  weight  of  the  testimony  is 
for  consideration  and  decision  by  the  trial  jury,  and  not 
for  this  court.  While,  had  I  been  called  upon  to  deter- 
mine the  case  upon  the  preponderance  of  tlie  evidence,  I 
probably  could  not  have  agreed  to  the  verdict,  it  is  the 
well-settled  law  that  in  such  cases  the  verdict  of  a  trial 
jury  should  close  the  inquiry. 
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Mary  F.  L,  Page,  appellant,  v.  Chablbs  P.  Brbbeb  bt 

AL.,  APPELLEES. 
Filed  Novembeb  1,1912.    No.  16,779. 

1.  Mortgages:    Foreclosure:     Misnomer.     By   actual   personal   serv- 

ice of  summons  upon  the  mortgagor,  who  Is  also  the  owner  of  the 
equity  of  redemption.  In  an  action  to  foreclose  a  mortgage,  the 
court  obtains  jurisdiction;  and  a  mistake  in  the  name  of  the  de- 
fendant, which  is  not  brought  to  the  attention  of  the  court  by 
motion  or  plea  in  abatement,  does  not  deprive  the  court  of  its 
jurisdiction,  or  render  a  decree  foreclosing  the  mortgage  subject' 
to  collateral  attack. 

2.  Taxation:    Foreclosure  of  Lien:    Unknown  Heirs:    Constbuctive 

Service.  In  an  action  for  the  foreclosure  of  a  tax  lien  against 
unknown  heirs,  a  substantial  compliance  with  the  provisions  of 
section  83  of  the  code,  an  order  of  the  court  for  service  by  pub- 
lication upon  such  unknown  heirs,  and  a  legal  publication  of 
summons  thereunder,  is  sufficient  to  confer  jurisdiction  upon 
the  court  to  render  a  decree  of  foreclosure. 

3. :    :    Constructive  Service:    Affidavit.    In  an  action 

by  a  county  against  unknown  heirs  to  foreclose  its  tax  lien,  the 
affidavit  for  service  by  publication,  as  provided  by  section  83  of 
the  code,  may  be  made  by  the  county  attorney. 

4. :    :     Irregularities.     Where   the  court  has  obtained 

Jurisdiction,  mere  informalities  of  procedure  will  not  subject  the 
decree  of  foreclosure  to  collateral  attack. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westoveb,  Judgb.    Affirmed. 

Albert  W.  Crites^  for  appellant. 

Allen   G.   Fisher,  A.  M.   Morrissey   and   William  P. 
Rooney,  contra. 

Babxes,  J. 

Action  to  redeem  the  southeast  quarter  of  section  10, 
township  33  north,  range  44  west,  situated  in  Sheridan 
county,  from  tax  sale  under  a  decree  of  foreclosure,  in 
10 
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which  the  county  of  Sheridan  was  plaintiflF,  and  the  un- 
known heirs  of  one  Charles  J.  Chapman,  deceased,  were 
defendants,  and  quiet  the  title  thereto  in  the  plaintiff. 
It  appears  that  one  Cliarles  J.  Chapman  had  previously, 
in  his  lifetime,  obtained  title  to  the  land  in  question 
under  a  decree  of  the  district  court  for  Slieridan  county 
foreclosing  a  mortgage  on  the  premises.  The  plaintiff, 
Mary  F.  L.  Page,  claimed  title  thereto  by  a  deed  from 
the  original  entryman,  one  Johann  F.  M.  Lane,  while 
defendant  l^resee  derived  his  title  under  the  tax  decree  of 
foreclosure  above  mentioned ;  and  defendant  Walter  Morse 
claimed  an  interest  in  the  premises  as  mortgagee.  On  the 
trial  the  district  court  for  Sheridan  countv  found  gener- 
ally  for  defendant  Bresee,  and  dismissed  the  plaintiff's 
action.  From  that  judgment  the  plaintiff  has  appealed. 
1.  Plaintiff's  first  attack  is  centered  upon  the  mortgage 
foreclosure  decree,  under  which  Cliarles  J.  Chapman  ob- 
tained his  title  to  the  premises  in  question.  It  is  claimed 
that  that  decree  was  void  for  the  reason  that  the  mort- 
gagor was  sued  by  the  wrong  name.  It  appears  that  title 
to  the  mortgaged  premisc^s  was  obtained  by  one  Johann 
F.  M.  Lane  fi*om  the  United  Stiit^s  government;  that  his 
entry  and  final  receiver's  re('ei[>t  described  him  as  "John 
F.  M.  Lowe;"  that  he  thereafter  executed  the  mortgage 
on  which  the  foreclosure  was  based,  and  in  which  he  was 
named  as  "John  F.  ]\I.  T^we,"  but  which  he  signed  in 
German  script  as  Johann  F.  M.  Lane.  It  further  appears 
that  personal  service  of  summons  was  duly  made  upon 
botli  Lane  and  his  wife  in  the  mortgage  foreclosure  suit; 
that  they  failed  and  neglected  to  appear  or  answer  or  in 
any  manner  direct  the  attention  of  the  court  to  the  alleged 
misnomer.  It  follows  that  tlie  decree  of  foreclosure  was 
not  void,  and  therefore  is  not  subject  to  collateral  attack. 
Smelt  V,  Knapp,  16  Neb.  53;  Kronsli  r.  Missouri  P,  R. 
Co.,  77  Mo.  302;  Whitromb  v.  Hooper,  81  Fed.  946;  Dnris 
t\  Jennings,  78  Neb.  462.  We  are  of  opinion  that  Cliarles 
J.  Chapman  obtained  title  to  the  premises  in  question  by 
the  sheriff's  deed  based  on  the  foreclosure  decree. 
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2.  Plaintiff  attacks  the  decree  foreclosing  the  tax  lien 
upon  the  premises  in  (Question,  and  contends  that  the  de- 
cree was  void  for  reasons  hereinafter  stated.  It  appears, 
however,  that  when  that  snit  was  commenced  Charles  J. 
Chapman  was  made  the  defendant  as  owner  of  the  land, 
and  the  fact  of  his  death  was  not  ascertained  until  after 
a  decree  of  foreclosure  was  rendered;  that  when  that  fact 
was  ascertained  the  decree  was  set  aside  and  held  for 
naught.  The  petition  was  thereupon  amended  by  making 
the  unknown  heirs  of  Charles  J.  Chapman  the  defendants 
therein;  that  the  plaintiff,  by  its  county  attorney,  made 
an  affidavit  and  filed  the  same  in  compliance  with  the  pro- 
visions of  section  83  of  the  code,  which  provides  that  in 
actions  where  it  shall  be  necessary  to  make  the  heirs  of 
any  deceased  person  defendants,  and  it  shall  appear  by 
affidavit  of  the  plaintiff  annexed  to  his  petition  that  the 
names  of  such  heirs  and  their  residence  are  unknown  to 
the  plaintiff,  proceedings  may  be  had  against  such  un- 
known heirs  without  naming  them,  and  the  court  shall 
make  such  order  respecting  service  as  may  be  deemed 
proper.  If  service  by  publication  be  ordered,  the  publica- 
tion shall  not  be  less  than  four  weeks;  that  upon  the  filing 
of  the  affidavit  tlie  district  court  continued  the  cause,  and 
ordered  service  of  summons  by  publication  upon  the  un- 
known heirs  of  Charles  J.  Chapman,  deceased.  It  is 
claimed  that  the  county  attorney  was  not  authorized  by 
any  statutory  provision  to  make  such  an  affidavit;  that  it 
was  not  annexed  to  the  original  petition;  that  it  was  not 
sufficient  in  form  and  substance  to  authorize  the  court  to 
order  service  by  publication  upon  unknown  heirs;  tliat 
the  order  of  the  court  in  that  behalf  was  defective  and 
insufficient;  that  the  decree  based  upon  the  service  thus 
ordered  was  void;  and  that  the  purchaser  under  the  de- 
cree obtained  no  title  to  the  land  in  question.  In  support 
of  this  argument  plaintiff  cites  Stull  v.  MaMlonka,  74  Neb. 
322,  where  it  was  said:  "Where  a  defendant  is  sought  to 
be  brought  into  court  by  some  method  prescribed  by  a 
statute,  other  than  personal  service,  which  notice  may  or 
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may  not  reach  liim,  and  which  is  more  or  less  unsatis- 
factory,  the  statutory  provisions  i-elating  to  such  service 
are  construed  with  strictness,  and  it  is  incumbent  that  all 
steps  in  the  process  required  to  be  taken  shall  be  followed 
with  substantial  accuracy. '*  In  that  case,  however,  the 
decree  of  foreclosure  was  sustained  on  the  ground  that 
there  was  a  substantial  compliance  with  the  provisions  of 
the  statute  authorizing  senice  by  publication.  In  the  in- 
stant case  there  was  an  attempted  compliance  with  every 
requirement  of  section  83,  and,  Avhile  the  proceedings  were 
in  some  respects  somewhat  informal,  still  we  are  of  opin- 
ion that  there  was  a  substantial  compliance  with  the  terms 
of  the  statute. 

3.  It  is  contended  that  the  county  attorney  of  Sheridan 
county,  who  made  affidavit  for  service  of  summons  upon 
the  unknown  heirs  of  Charles  J.  Champan,  deceased, 
could  not  make  such  alfidavit.  We  think,  however,  that 
the  words  "appear  by  the  affidavit  of  the  plaintiff,"  as 
found  in  section  83  of  the  code,  are  not  to  be  taken  so  lit- 
erally as  is  contended  by  plaintiff.  Such  a  construction 
would  prevent  a  corporation  or  partnership  from  main- 
taining the  action.  We  are  of  opinion  that  the  plaintiff 
may  make  it  api^ear  by  his  own  affidavit;  or  from  the  affi- 
davit of  an  attorney,  especially  in  cases  where  the  i)lain- 
tifF  is  a  corporation,  as  in  this  case,  and  could  not  make 
such  an  affidavit.  We  therefore  hold  that  the  affidavit 
may  be  made  by  the  county  attorney,  who  is  the  official 
law  officer  of  the  countv. 

There  having  been  a  substantial  compliance  with  all 
statutory  provisions  in  the  tax  foreclosure  suit,  the  decree 
rendered  therein  is  not  subject  to  collateral  attack.  The 
effect  of  that  decree,  as  declared  by  statute,  w^as  to  create 
a  new  and  independent  title  to  the  land  in  question.  It 
<livested  the  heirs  of  Charlei^  J.  Chapman  of  all  their  inter- 
est therein,  and  transferred  the  same  by  such  independent 
title  to  the  defendant  who  was  the  purchaser  at  the  fore- 
closure sale. 

4.  Finally,  it  appears  that  the  defendant  by  his  answer 
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properly  pleaded  the  statute  of  limitations  as  one  of  his 
defenses,  and  the  record  discloses  that  the  sale  under  the 
decree  foreclosing  the  tax  lien  was  confirmed  on  the  6th 
day  of  September,  1901,  and  the  sheriff  thereupon  made  a 
deed  to  the  defendant  as  such  purchaser.  By  the  pro- 
visions of  our  revenue  laws,  the  right  of  redemption  from 
a  decree  foreclosing  a  tax  lien  is  barred  after  the  expira- 
tion of  two  years  from  the  confirmation  of  sale.  The  fact 
that  the  plaintiff  also  prays  for  a  decree  quieting  title 
does  not  of  itself  toll  the  statute.  It  is  quite  probable 
that  the  district  court  was  of  opinion  that  the  plaintiff's 
cause  of  action,  which  was  commenced  on  the  3d  day  of 
April,  1908,  was  barred  by  the  statute  of  limitations. 
There  was  a  general  finding  for  the  defendant,  and  an 
examination  of  the  record  satisfies  us  that  the  evidence 
was  sufficient  to  warrant  such  a  finding  and  sustain  the 
decree  appealed  from. 

For  the  foregoing  reasons,  the  judgment  of  the  district 

court  is 

Affirmed. 

Fawcett,  J.,  not  sitting. 


Hans  Chbistensen,  appellee,  v.  Omaha  Ice  &  Cold 
Storage  Company,  appellant. 

Filed  Novsmbkb  1,  1912.    No.  16,784. 

1.  Waters:  Dbainage:  Action  for  Damages.  It  Is  the  duty  of  one 
who  uses,  maintains  and  controls  a  ditch  for  the  purpose  of  low- 
ering the  waters  of  a  lake  or  pond  to  a  navigable  river  to  erect 
and  maintain  a  dam  at  the  outlet  of  the  ditch  sufficient  to  pre- 
vent the  floodVaters  of  the  river  from  entering  it  and  over- 
flowing the  lands  owned  by  other  persons  adjacent  thereto. 

2. :  :  .  Where  such  dam  is  negligently  con- 
structed or  maintained,  and  by  reason  thereof  farm  lands  in  the 
vicinity  of  the  ditch  are  overflowed,  and  crops  growing  and  per- 
sonal property  situated  thereon  are  injured  and  destroyed,  the 
person  or  corporation  having  the  control,  management  and  use 
of  luch  ditch  and  dam  is  liable  for  the  damages  caused  thereby. 
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:    :    :    Limitations.     In  such  a  case,  the  cause 

of  action  Arises  when  the  damages  are  sustained. 

:    :    -:    Defenses.     The  fact  that  the  ditch  and 


dam  are  situated  upon  lands  owned  by  persons  other  than  the 
defendant  is  no  defense  to  such  an  action,  where  it  is  shown 
that  defendant  freely  exercises  the  use,  control,  operation  and 
management  thereof  in  the  prosecution  of  his  own  private  busi- 
ness. 

• 

5.  Instructions.  The  substance  of  instructions  given  and  refused  by 
the  trial  court  are  stated  in  the  opinion,  and  the  rulings  thereon 
are  held  to  be  without  error. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Brown,  Baxter  &  Van  Diisen,  for  appellant. 

Benjamin  8.  Baker  and  8.  A.  8eaArle,  contra. 

Barnes,  J. 

Action  hy  plaintiff,  the  lessee  of  a  tract  of  farm  land 
situated  between  wliat  is  known  as  Cut-off  lake  and  tlie 
Missouri  river  near  to  and  east  of  the  city  of  Omaha,  for 
damages  to  his  growing  crops  and  personal  property 
caused  by  the  flood-waters  of  the  river  alleged  to  have 
been  thrown  upon  the  premises  by  failure  of  the  defend- 
ant to  properly  maintain  a  ditch  leading  from  the  lake 
to  the  river  for  drainage  purposes,  and  a  dam  constructed 
therein  to  prevent  the  flood-waters  of  the  river  from  flow- 
ing from  that  stream  into  the  lake.  On  the  trial  in  the 
district  court  for  Douglas  county  the  plaintiff  had  the 
verdict  and  judgment,  find  the  defendant  has  appealed. 

It  api)ears  that  about  the  year  1898  David  Talbot  and 
E.  W.  Lamoreaux,  who  were  the  incorporators  of  the  de- 
fendant company,  were  conducting  the  business  of  cutting 
and  storing  ice  on  the  banks  of  Out-off  lake;  that  at 
times  (»f  higli  water  in  the  lake  their  ice  hous(»s  were  partly 
subnuTgcd,  and  the  ice  stored  th(*rein  was  dc^stroyed ; 
that,  to  obviate  that  trouble,  tliey  constructed  a  ditch  in  an 
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e.istorlv  direction  from  the  lake  to  tlie  Missouri  river,  and 
cut  the  same  through  the  high  bank  of  that  stream,  which 
had  theretofore  been  a  safe  and  sure  barrier  to  its  flood- 
waters,  and  had  prevented  them  from  reaching  the  land 
between  the  river  and  the  lake;  that  when  the  water  in  the 
river  was  low  the  ditch  drained  the  lake  and  lowered  the 
stage  of  the  water  sufficiently  to  protect  the  ice  houses 
above  mentioned;  that  when  that  purpose  was  accomp- 
lished a  dam  was  constructed  across  the  ditch  near  its 
mouth  sufficient  to  prevent  the  flood- waters  of  the  river 
from  entering  the  ditch  in  question;  that  when  it  again 
became  neoessar}^  to  lower  the  water  in  the  lake  the  ditch 
was  cleaned  out  and  the  dam  removed,  and  when  the 
lake   was   sufficiently    lowered    the    dam   was   replaced. 
Tt  also  appears  that  the  defendant  was  incorporated  in 
December,  1901,  and  took  over  the  property  rights  and 
business  of  the  former  owners,  who  were  thereafter  mem- 
bers, officers  and  managers  of  the  corjwration ;  that  from 
thence  to  and  including  the  year  1905  the  defendant  com- 
pany conducted  its  business  in  relation  to  the  manage- 
ment of  the  ditch  and  dam  above  described  in  the  same 
manner  as  it  had  theretofore  been  conducted;  and  there 
is  sufficient  evidence  in  tlie  record  to  sustain  a  flnding 
that  the  defendant  had  frequently  cleaned  out  the  ditch, 
taken  out  the  dam,  drained  the  lake,  and  thereafter  on 
each  occasion  had  replaced  that  structure.     It  al^  ap- 
pears that  in  July,  1905,  the  flood-waters  of  the  Missouri 
river,  by  reason  of  the  negligent  reconstruction  and  main- 
tenance of  the  dam,  broke  through  and  washed  away  that 
structure,  and*  flowed  back  through  the  ditch  in  such  vol- 
ume as  to  overflow  its  banks  and   flood  the   plaintiffs 
-premises,  destroying  his  growing  crops,  together  with  a 
large  amount  of  his  personal  property. 

1.  It  is  strenuously  argued  that  the  evidence  is  not  suffi- 
cient to  sustain  the  judgment  because  it  does  not  show 
that  defendant  reccmstructed  the  dam  at  the  outlet  of  the 
ditch  in  question  in  the  year  1901.  In  disposing  of  this 
contention,  it  is  sufficient  to  say  that  the  evidence  clearly 
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shows  that  the  defendant  company  cleaned  out  the  ditch 
and  used  it  to  drain  the  lake  in  1903  and  1904.  To  do 
this  necessarily  required  the  removal  of  the  dauL  It 
appears  that  it  was  negligently  replaced  by  some  one; 
and,  in  any  evont,  it  was  the  plain  duty  of  the  defendant 
to  reconstruct  it  in  »uch  a  manner  as  to  protect  the  lands 
adjacent  to  the  ditch  from  inundation  by  the  flood-waters 
of  the  llissoTu-i  river.  A  failure  to  perform  that  duty 
rendered  defendant  liable  for  resulting  damages. 

2.  It  is  also  contended  that  defendant  was  not  the 
owner  of  the  land  tlirough  which  the  ditch  was  dug  and 
on  which  the  dam  w^as  constructed,  but  was  a  trespasser 
thereon,  and  therefore  it  was  not  liable  for  its  failure  to 
properly  maintain  the  ditch  and  reconstruct  the  dam 
after  using  them  for  the  protection  of  their  ice  houses. 
We  find  nothing  in  the  record  showing,  or  tending  to  show, 
that  defendant  was  denied  the  right  to  construct  the  ditch 
and  dam  in  questiim  by  the  owner  or  owners  of  the  land 
on  which  they  were  situated:  But,  on  the  contrary,  it 
appears  tliat  defendant  has  at  all  times  exercised  the 
right  to  enter  upon  the  premises  when  it  became  neces- 
saiT  to  do  so  for  the  protection  of  its  own  property.  If 
defendant  could  exercise  such  right,  it  nci-es^arily  as- 
sumed the  duty  of  so  exercising  it  as  not  to  thereby  in- 
jure the  property  of  others.  We  are  therefore  of  opinion 
that  this  contention  cannot  be  sustained.  Reams  v.  Clo- 
pine,  78  Neb.  166. 

3.  It  is  also  contended  that  the  right  of  action,  if  any 
existed  for  defendant's  acts,  accrued  when  the  ditch  was 
dug  and  the  dam  was  first  constructed  in' 1898,  and  w^as 
therefore  barred  by  the  statute  of  limitations.  This  de- 
fense* was  not  pletided,  and,  if  it  had  been  made  an  issue, 
could  not  have  been  maintained.  The  action  was  not  one 
for  jXM'manent  injury  to  the  land,  leased  by  plaintiflF,  but 
was  one  for  damages  to  his  growing  crops  and  personal 
property,  caused  by  the  negligent  reconstruction  and  the 
maintenance  of  the  ditch  and  dam;  and  the  plaintiff's  right 
of  action  accrued  when  his  property  was  injured  and  de- 
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stroyed.  Chicago^  R.  7.  d  P.  R.  Co.  v.  Andreesen^  62  Neb. 
456.  In  that  case  it  was  said:  "The  right  to  damages 
for  an  obstruction  of  a  stream  by  an  insufficient  culvert 
or  drain  does  not  accrue  when  the  railroad  is  built,  but 
wlien  the  overflow  actually  results." 

4.  The  defendant  requested  the  district  court  to  in- 
struct the  jury,  in  substance,  that  there  was  no  evidence 
that  the  David  Talbot  Ice  Company,  which  constructed 
the  ditch  and  dam  in  question,  sold  or  transferred  any 
right  thereto  or  therein  to  the  defendant ;  .that  there  was 
no  evidence  produced  as  to  who  were  the  associates  of 
David  Talbot;  that  they  having  constructed  the  ditch  and 
dam  in  1898,  some  years  before  the  organization  of  the 
defendant  company,  the  defendant  could  not  be  held  re- 
sponsible for  the  acts  of  David  Talbot  and  his  associates 
in  digging  the  ditch  in  question. 

For  the  reasons  heretofore  stated,  it  is  apparent  that 
the  court  did  not  err  in  refusing  defendant's  instructions. 
It  seems  equally  clear  that  the  district  court  properly 
refused  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant  at  the  conclusion  of  all  of  the  evidence. 

5.  It  is  contended  that  the  court  erred  in  giving  para- 
graph four  of  the  instructions  upon  his  own  motion.  An 
examination  of  that  instruction  discloses  that  it  fairly 
and  clearly  stated  the  issues  presented  by  the  pleadings, 
and  informed  the  jury  that,  if  they  found  the  plaintiff 
had  proved  all  of  the  allegations  of  his  petition,  enumerat- 
ing and  describing  them,  by  a  preponderance  of  the  evi- 
dence, their  Terdict  should  be  for  the  plaintilBf.  In  this 
there  was  no  error.- 

Finally,  it  api)ear8  from  a  careful  examination  of  the 
whole  record  that  the  case  was  fairly  tried,  that  the  evi- 
dence is  sufficient  to  sustain  the  verdict,  and,  no  error 
aiq^earing  in  the  record,  the  judgment  of  the  district 
court  is 

Affirmed. 


\ 
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Roy  Crowder,  appbllbb,  v.  Tolerton  &  Warpield  Com- 
pany, APPELLANT. 

Filed  Novbmbeb  1,  1912.    No.  16,810. 

1.  Sales:  Offeb:  Acceptance.  An  order  for  goods,  wares  or  mer- 
chandise sent  to  a  wholesale  or  jobbing  house,  at  the  solicitation 
of  its  traveling  salesman,  which  provides  in  express  terms  that 
it  is  subject  to  the  approval  of  the  home  office,  does  not  become 
a  binding  contract  until  it  Is  approved  and  accepted. 

2. :     Rescission.     Where  the  person  making  the  order,  upon 

being  notified  of  its  nonacceptance,  demands  and  receives  a  re- 
payment of  the  money  forwarded  therewith,  he  thereby  rescinds 
his  order,  and  cannot  maintain  an  action  thereon  for  damages 
for  its  nonacceptance. 

Appeal  from  the  district  court  for  Dawes  cotinly; 
William  H.  Westovbr,  Judge.    Reversed. 

Albert  W.  CriteSy  for  appellant. 

J.  El,  Porter,  contra. 

Barnes^  J. 

Action  to  recover  damages  for  an  alleged  breach  of  con- 
tract for  the  sale  of  a  soda  fountain.  The  action  was 
commenced  in  the  justice  court  of  Dawes  county,  where 
plaintiff  had  the  judgment.  Defendant  appealed  to  the 
district  court,  where,  on  a  trial  without  a  jury,  the  plaintiff 
again  liad  judgment  for  the  sum  of  $120,  and  to  reverse 
that  judgment  the  defendant  has  appealed  to  this  court. 

It  appears  that  on  the  9th  day  of  March,  1908,  at  Craw- 
ford, Nebraska,  plaintiff  gave  an  order  for  a  soda  fountain 
to  one  J.  H.  Meyer,  defendant's  traveling  salesman,  which 
reads  as  follows:  ^^Crawford,  Neb.,  3-9,  1908.  Manufac- 
turers of  and  Dealers  in  Soda  Water  Apparatus  &  Sup- 
plies. Tolerton  &  Warfield  Co.  Please  furnish  the  fri- 
lowing  goods  on  the  terms  and  conditions  mentioned 
below:    Title  to  said  goods  to  remain  with  until 
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all  payments  ai'e  made.  Ship  on  or  about  April  Ist^  1908, 
via  C.  &  N.  W.  &  Burlington,  to  Roy  Crowder,  town — 
Crawford,  State — Neb.  As  evidence  of  good  faith,  I  here- 
\sdth  make  a  cash  payment  of  $25.00,  receipt  of  which  is 
hereby  acknowledged,  and  upon  receipt  of  bill  of  lading 
or  tender  of  goods,  I  will  honor  sight  draft  or  other 
demand  for  $— — ^  and  the  balance  I  promise  to  pay  in 
monthly  sums  as  follows:  $10.00  each  month  beginning 
May  1st,  1908,  privilege  of  paying  full  amount  at  a  dis- 
count of  5^  by  Jan.  1st,  1909,  with  interest  at  6  per  cent 
on  each  payment  from  date  of  shipment,  and  for  such 
balance  and  interest  will  execute  and  deliver  contract 
notes  of  like  tenor  and  form  to  the  one  printed  on  the  back 
of  this  order  and  maturing  as  above  set  forth, -and  will 
execute  such  other  papers  as  may  be  necessary  under  the 
laws  of  this  state  to  protect  your  title  to  said  goods.  The 
delivery  of  said  apparatus,  etc.,  to  be  conditional  upon 
the  compliance  with  the  above  terms  and  conditions. 
There  are  no  other  conditions  with  your  salesman  except 
as  herein  stated.  All  goods  f.  o.  b.  Decatur,  111.  All 
orders  and  contracts  secured  by  any  representative  of  this 
company  are  subject  to  approval  by  the  home  office,  and 
contingent  on  labor  difficulties,  flres  or  other  unavoidable 
delays."  There  followed  a  description  of  the  fountain  and 
fixtures,  and  the  price  thereof  was  stated  to  be  $300.  The 
order  was  signed  by  the  plaintiff,  who  thereafter  forwarded 
it,  together  with  his  check  for  $25,  to  the  defendant^  and 
stated  in  his  letter  that,  according  to  the  agreement,  the 
fountain  was  to  be  in  Crawford  by  the  15th  or  20th  of 
April. 

On  receipt  of  the  order,  the  defendant  refused  to  accept 
it  for  several  reasons,  among  which  was  that  the  price 
should  have  been  $350  for  the  fountain,  instead  of  $300, 
as  named  in  the  order,  and  wrote  a  letter  to  their  sales- 
man, Meyer,  telling  him  that  they  could  not  accept  the 
order,  and  asked  him  to  take  tlie  matter  up  personally  with 
plaintiff,  and  readjust  the  matter  in  confonnity  with  a 
copy  of  an  order  which  they  inclosed  to  him. 
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It  appears  that  Meyer  called  ujwn  the  plaintiff  and 
informed  him  that  he,  Meyer,  had  "balled"  the  order  all 
up,  and  asked  plaintiff  to  make  out  a  new  order ;  that  tlie 
defendant,  on  the  8th  day  of  April,  1908,  forwarded  to 
the  plaintiff  a  new  order,  in  which  the  price  of  the  soda 
fountain  was  fixed  at  f350.  On  receipt  of  the  new  order, 
the  plaintiff  refused  to  sign  the  same,  and  sent  the  follow- 
ing telegram  to  the  defendant:  "Crawford,  Neb.,  April  8, 
1908.  Tolerton  &  Warfleld,  Sioux  City,  la.  Ship  goods 
ordered  or  return  check.  Wire  particulars.  Something 
must  be  done.  Waited  long  enough.  (Signed)  Roy 
Crowder." 

On  April  10,  1908,  plaintiff  wrote  a  letter  to  the  de- 
fendant,Mn  which,  among  other  things,  he  said:  "Now, 
if  you  want  to  sell  me  this  fountain,  I  want  to  know  what 
I  am  getting.  Do  I  get  a  steel  fount  with  this  complete 
outfit?  If  I  get  this  I  will  order  this  outfit  on  receipt  of 
message  from  you  to-morrow.  If  not,  return  my  check  at 
once,  as  I  think  you  have  had  it  long  enough,  I  have  an 
other  i>lace.  This  fountain  is  to  get  here  by  1st  of  May. 
(Signed)  Roy  Crowder." 

Upon  receipt  of  this  letter,  the  defendant,  having  cashed 
plaintiff's  check  for  If25  pending  negotiations,  sent  the 
plaintiff  a  draft  for  $25  in  a  letter  apologizing  to  him  for 
the  mistakes  and  misunderstandings  between  them,  and 
informing  him  that  they  would  liave  Mr."  Meyer  take  the 
matter  up  with  him  again  on  his  next  trip  to  Crawford. 
Defendant  also  stated  in  the  letter  tliat  it  always  had 
the  oi>tion  of  whether  to  »ship  goods  or  not  when  an  order 
was  taken  by  its  salesmen,  and  that  it  had  exercised  that 
privih^ge  for  the  reason  tliat  it  could  not  afford  to  sell  him 
a  $350  outfit  for  |3()0.  We  have  not  stated  all  of  the  cor- 
responden<'e  that  passed  bt^tween  tlie  parties,  but  have 
given  the  substance  of  it.  When  the  plaintiff  received  the 
draft  for  $25  in  reijaynnMit  of  his  check,  he  wrote  the  de- 
fendant, stating  that  he  refused  to  accept  it,  but  would  sue 
for  damages  for  failing  to  comply  with  the  terms  of  his 
order.     It  appeal's  that  he  kept  and  cashed  tlie  draft,  and 
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claimed  upon  the  trial  that  he  had  credited  the  amount  of 
it  on  his  claim  for  damages.  It  appears  that  this  was 
done,  however,  without  the  consent  of  the  defendant. 

The  evidence  contained  in  the  bill  of  exceptions  is  in 
nowise  conflicting,  and  clearly  establishes  the  facts  above 
stated.  It  is  contended,  among  other  things,  that  de- 
fendant was  entitled  to  a  judgment  dismissing  plaintiflTs 
action  because  the  evidence  fails  to  show  an  acceptance  of 
the  plaintiffs  order  by  the  home  office.  It  appears  by  a 
clause  contained  in  the  order  itself  that  all  such  orders 
were  subject  to  the  approval  of  the  defendant.  The 
evidence  clearly  shows  that  the  defendant  disapproved  of 
the  order,  and  notified  the  plaintiff  of  that  fact.  In  the 
negotiations  for  a  change  of  the  order,  plaintiff  -was  told . 
the  reasons  why  defendant  could  not  fill  it.  The  clause 
in  the  order  was  a  reasonable  and  proper  one,  and  was 
made  for  the  protection  of  the  defendant.  No  approval 
from  delay  can  be  inferred,  and  the  plaintiff,  by  his  ac- 
ceptance of  the  draft  for  $25,  in  effect  rescinded  his  order, 
and  he  was  not  entitled  thereafter  to  maintain  an  action 
against  the  defendant  for  a  failure  to  accept  the  same  and 
comply  with  its  terms. 

For  the  foregoing  reasons,  the  judgment  of  the  district 

court  is 

Bevebsed. 


CrrY  OF  Grand  Island,  appellee,  v.  Postal  Telegraph 

.Cable  Company,  appellant. 

Tiled  No^embeb  1,1912.    No.  16,840. 

1.  Licenses:  Occtopation  Tax:  Cities.  Under  subdivision  9,  sec.  48, 
art.  Ill,  ch.  13,  Comp.  St.  1911,  each  city  of  the  first  class  hav- 
ing more  than  5,000  and  less  than  25,000  Inhabitants  has  the 
power  to  levy  a  tax  upon  every  business  or  occupation  carried 
on  within  the  territorial  limits  of  the  municipality,  excepting 
alone  those  enumerated  in  the  proviso  clause  of  said  section. 

2. :  ;    CoNSTiTUTioNALiTT.    A  clty  of  the  above  class  may 

lawfully  enact  an  ordinance  imposing  on  telegraph  companies 
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a  Hcenfie  tax  of  a  reasonable  sum  per  annum  for  the  privilege 
of  transacting  the  business  of  telegraphy  within  the  city,  and, 
where  such  ordinance  imposes  a  tax  equal  in  amount  upon  all 
such  telegraph  companies,  it  is  not  obnoxious  to  the  rule  of  uni- 
formity and  equality  under  sections  1»  6,  art.  IX,  of  the  constitu- 
tion. 

8. :    :    .    The  amount  of  an  opcupation  tax  is  not 

to  be  measured  by  the  profits  of  the  business  taxed,  but  should  be 
considered  as  one  incident  to  local  self-government,  and  wh^n 
thus  considered  it  appears  prima  facie  reasonable  in  amount, 
courts  of  Justice  should  not  declare  the  ordinance  void,  unless 
and  until  it  is  clearly  shown  by  competent  evidence  that  the 
license  charge  is  in  fact  unreasonable  or  confiscatory. 

Appeal  from  the  district  court  for  Hall  connty :  James 
R*.  Hanna,  Judge.    Affirmed. 

O.  A.  Ahhott  and  W.  W.  Gooh,  for  appellant. 

Arthur  O.  Mayer  and  W.  A.  Prince,  contra. 

Barnes,  J. 

This  action  was  commenced  by  the  plaintiflf,  the  city  of 
Grand  Island,  against  the  defendant,  the  Postal  Telegraph 
Cable  Company,  to  recover  an  anual  occupation  tax  for 
the  years  1904, 1905, 1906, 1907, 1908  and  1909,  amounting 
to  ?240,  with  interest  thereon,  which  was  alleged  to  be  due 
the  plaintiflf  under  an  ordinance  of  that'  city  by  which  it 
was  provided :  "That  there  is  hereby  levied  an  occupation 
tax  upon  each  and  every  occupation  and  business  carried 
on  within  the  limits  of  this  city,  in  this  section  hereinafter 
enumerated,  to  raise  revenue  thereby  in  the  several  differ- 
ent sums  on  the  several  different  occupations  hereinafter 
specified,  and  that  each  and  every  person  or  persons,  firm, 
association  or  corporation  carrying  on  the  occupation  or 
business  hei^in  mentioned  within  the  limits  of  the  city  of 
Grand  Island,  shall  pay  into  the  city  treasury  annually 
the  sum  named  as  hereinafter  provided  as  a  tax  upon 
said  occupation,  and  for  the  purpose  of  raising  revenue 
thereby." 
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It  was  further  provided  by  section  3  of  the  ordinance  as 
follows :  "Under  the  provisions  of  this  ordinance  and  the 
authority  vested  in  the  city  council  aforesaid,  there  is 
levied  upon  each  and  every  person  or  persons,  finn,  asso- 
ciation or  corporation  carrying  on  business  in  tlie  city  of 
Grand  Island^  Nebraska,  an  occupation  tax  as  follows,  to 
wit  : 

"Article  1.  The  sum  of  forty  dollars  per  year  on  the 
business  and  occupation  of  receiving  messages  in  this  city 
from  persons  in  the  city  and  transmitting  tlie  same  by 
telegraph  from  this  city  to  persons  and  places  within  this 
state,  and  receiving  in  this  city  messages  by  telegraph 
transmitted  within  this  state  from  persons  and  places 
Avithin  this  state  to  persons  in  this  city,  and  delivering 
the  same  to  persons  in  this  city,  except  the  receipt,  trans- 
mission and  delivery  of  any  such  message  to  any  firm,  de- 
partment or  agency  or  agent  of  the  United  States,  and  the 
receipt,  transmission  and  delivery  of  any  such  which  are 
interstate  commerce.  The  business  and  occupation  of 
receiving,  transmitting  and  delivery  of  messages  herein 
excepted  are  not  to  be  taxed  hereby," 

The  ordinance  further  provides:  "Whenever  the  treas- 
urer sliall  deem  himself  unable  to  collect  any  tax  by  this 
ordinance  levied  after  the  same  is  due  and  payable,  he 
shall  so  report  to  the  city  attorney,  and  the  city  attorney 
shall  therein  bring  an  action  in  the  name  of  the  city  in 
any  court  or  before  any  justice  of  the  peace,  having  juris- 
diction, to  the  amount  of  the  sum  sought  to  be  recovered 
by  said  action;  the  remedies  hereby  prescribed  are  not 
exclusive,  but  cumulative,  and  may  be  prosecuted  at  the 
same  time." 

Upon  the  trial  in  the  district  court  for  Hall  county, 
without  the  intervention  of  a  jury,  there  was  a  finding  and- 
judgment  for  the  plaintiff  for  the  sum  of  $245,  and  costs 
of  suit,  and  from  that  judgment  the  defendant  has  ap- 
pealed. 

The  defendant  has  assigned  and  argued  three  grounds 
in  support  of  its  contention  that  the  judgment  of  the  dis- 
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trict  court  shonid  be  reversed :  First,  the  tax  demanded  is 
unreasonable  and  confiscatory ;  second,  the  tax  violates  the 
rule  of  uniformity  and  equality  under  sections  1  and  6  of 
article  IX  of  the  state  constitution;  thirds  the  occupation 
tax  in  question  trenches  upon  the  commerce  clause  of  the 
constitution  and  laws  of  the  United  States. 

We  are  of  opinion  that  the  second  and  third  assign- 
ments of  error  are  fully  answered  by  Western  Union  Tele- 
graph Co.  V.  City  of  Fremont,  39  Neb.  692.  It  seems  to 
be  conceded  that  the  occupation  tax  ordinance  in  that  case 
and  the  one  in  the  case  at  bar  are  practically  the 
same  in  form  and  islubstance.  After  citing  the  prin- 
cipal leading  cases  upon  those  questions  and  discussing 
the  effect  thereof,  it  wa«  there  held:  "Under  sec- 
tion 52,  ch.  14,  art.  II,  Comp.  St.  1891,  each  city 
of  the  second  class  having  more  than  5,000  inhabitants 
has  the  power  to  levy  a  tax  upon  every  business  or  occupa- 
tion carried  on  within  the  territorial  limits  of  the  munici- 
pality, excepting  alone  those  enumerated  in  the  proviso 
clause  of  said  action.'*  It  was  further  held:  "Where  a 
telegraph  company  is  engaged  in  both  interstate  and  intra- 
state business,  an  ordinance  levying  an  occupation  tax  on 
that  portion  of  such  business  which  is  carried  on  wholly 
within  the  state  is  not  repugnant  to  section  8,  art.  I  of  the 
constitution  of  the  United  States,  since  it  in  no  way  inter- 
feres with,  or  regulates,  interstate  commerce;"  and  that 
"an  occupation  tax  may  be  collected  by  ordinary  suit, 
where  the  ordinance  imi)osing  the  tax  so  provides."  On 
a  rehearing  of  that  case  (43  Neb.  499)  the  opinion  was 
adhered  to  by  consideration,  and  on  the  strength  of  Postal 
Telegraph  Cable  Co.  v.  Charleston,  153  U.  S.  692,  where  it 
was  said :  "A  city  ordinance,  made  under  power  conferred 
by  a  state  statute,  imposing  a  license  of  five  hundred 
dollars  upon  a  telegraph  company,  which  had  accepted  the 
provisions  of  the  act  of  July  24,  1866,  c.  230,  14  Stat.  221, 
upon  business  done  exclusively  within  the  city  and  not  in- 
cluding any  business  done  to  or  from  points  without  the 
state,  and  not  including  any  business  done  for  the  govern- 
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ment  of  the  United  States,  its  officers  or  agents,  is  an 
exercise  of  the  police  power,  and  is  not  an  interference 
with  interstate  commerce."  It  follows  that  defendant's 
last  two  assignments  of  error  cannot  be  sustained. 

In  considering  the  first  assignment,  that  the  tax  in 
question  is  unreasonable  and  confiscatory,  we  find  from 
the  record  that  defendant  maintains  an  office  in  the  city 
of  Grand  Island,  where  it  conducts  a  large  amount  of 
interstate  business  and  considerable  intrastate  business, 
but  neglects  and  refuses  to  pay  the  occupation  tax;  that 
defendant's  receipts  for  intrastate  business  for  the  years 
in  question  herein  were  |1,333.17,  and  that  the  total  tax 
sought  to  be  collected  for  those  years  under  the  terms  of 
the  ordinance  was  |240.  It  further  appears  tliat,  by  a 
system  of  accounting  or  bookkeeping  adopted  by  tlie  de- 
fendant, it  was  attempted  to  be  shown  that  for  some  of  the 
years  in  question  the  expense  of  conducting  the  intrastate 
business  reduced  the  gross  receipts  to  a  trifle  less  than 
enough  to  i>ay  the  tax  of  those  years.  It  was  not  shown, 
however,  that  the  method  of  apportioning  the  expenses  of 
defendant's  entire  business  was  the  correct  method,  or 
that  such  apportionment  was  either  just  or  equitable,  and 
therefore  we  conclude  that  the  evidence  was  insufficient 
to  warrant  a  court  of  justice  in  finding  arbitrarily  that 
the  tax  was  either  unreasonable  or  confiscatory.  The  city 
clearly  had  the  power  to  tax  the  business  in  question. 
The  tax  was  uniform,  in  that  it  operated  alike  on  all 
persons  or  corporations  engaged  in  that  business,  and  we 
are  not  aware  of  any  case  which  holds  that  when  the  busi- 
ness transacted  by  one  i)erson  or  corporation  of  a  class  has 
proved  largely  remunerative,  and  the  business  of  another 
of  the  same  class  was  less  remunerative,  or  was  in  fact 
conducted  at  a  loss,  a  court  of  justice  can  for  that  rea*son 
declare  an  occupation  tax  ordinance  void.  We  think  no 
court  should  say  as  a  matter  of  law  that  an  occupation  tax 
of  f40  a  year  upon  each  and  every  telegraph  company 
doing  business  within  the  limits  of  the  city  of  Grand 
Island  is  manifestly  unreasonable  and  confiscatory.  It 
20 
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may  be  said  tliat  the  charge  is  prima  facie  reasonable. 
Western  Union  T el v graph  Co.  v.  Borough  of  New  Hope, 
187  U.  S.  419.  The  amount  of  an  occupation  tax  is  not 
to  be  measured  bj'  the  profits  of  the  business,  but  should  be 
considered  as  one  incident  to  local  self-government — to 
supervision,  to  tlie  expense  incident  to  the  issuing  of  the 
license,  to  the  probable  expense  of  inspection,  regulation 
and  such  ix)lice  surveillance  as  the  municipal  authorities 
can  lawfully  give  to  the  location,  erection  and  maintenance 
of  poles  and  wires  as  provided  by  ordinance.  In  the 
absence  of  evidence  which  clearly  shows  that  the  license 
charge,  in  general  effect,  is  such  as  to  make  it  confiscatory, 
the  ordinance  must  be  upheld. 

It  follows  that  none  of  the  defendant's  contentions  can 
be  sustained,  and  the  judgment  of  the  district  court  is 


Affirmed. 


Edward  Owen  et  al.,  appellees,  v.  D.  O.  Main  bt  al., 

appellants. 

Filed  November  1,  1912.    No.  17,029. 

1.  Statutes:    Constuuction.    Where  the  language  of  a  statute  1b  clear 

and  unambiguous,  it  must  be  interpreted  in  Its  ordinary  sense, 
even  though  it  lead  to  an  injustice;  but,  If  the  language  Is  doubt- 
ful or  obscure,  and  It  Is  susceptible  of  an  Interpretation  which 
will  cause  a  forfeiture  or  perpetrate  an  injustice,  while  another 
interpretation  will  avoid  such  a  result,  that  which  is  in  further- 
ance of  Justice  will  prevail. 

2.  Agricultural  Societies:   County  Aid:    Title  to  Property.    A  statute 

authorized  county  boards  in  counties  where  county  agricultural 
societies  have  purchased  or  shall  purchase  real  estate  for  fair 
grounds  to  pay  out  of  the  county  treasury  the  same  amount  of 
money  for  the  purchase  and  improvement  of  such  sites  as  paid 
by  such  agricultural  societies  or  individuals,  and  provided,  fur- 
ther, that  when  such  agricultural  societies  should  "be  dissolved  or 
cease  to  exist  in  any  county  where  payments  have  been  made 
for  real  estate  or  improvements  upon  such  real  estate,  for  the 
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use  of  any  agricultural  society,  then  all  such  real  estate  and 
improvements  shall  vest  in  fee  simple  to  the  county  making 
such  payment."  The  latter  provision  is  construed;  and  it  is 
held  that  the  words  "all  such  real  estate  and  improvements"  re-* 
fer  only  to  the  real  estate  purchased  and  improvements  made  by 
the  money  paid 'out  of  the  county  treasury. 

3.  :  :  Default:  Recovery  by  County.  The  amend- 
ment of  section  14  made  by  the  laws  of  1879»  p.  400,  providing  that 
a  county  board  may  pay  to  a  county  agricultural  society  owning 
a  certain  quantity  of  real  estate  for  fair  grounds  a  specified 
amount  of  money  "to  be  expended  by  such  society  in  fitting  up 
such  fair  grounds,  but  for  no  other  purpose,"  made  no  change 
with  respect  to  the  right  of  the  county  to  recover  back  the 
amount  of  its  contribution  in  case  the  society  defaulted  as 
specified  in  the  statute. 

4. :    .    The  purpose  of  the  legislature  was  to  allow  such 

a  society  formed  to  aid  in  the  extension  of  agricultural  educa- 
tion the  use  of  the  funds  of  the  county  to  a  limited  extent,  In 
trust,  and  to  prevent  the  diversion  of  public  funds  to  private  use 
If  the  society  fails  to  carry  out  the  purpose  of  its  organization. 

Appeal  from  the  district  court  for  Wayne  county: 
Guy  T.  Graves,  Juxx^b.     Reversed  with  directions. 

James  Britton,  Willi<im  V.  Allen  and  William  L,  Dowh 
ing,  for  appellants. 

A.  R.  Davis  and  B.  E.  EvanSj  contra. 

Lbtton,  J. 

In  1885  the  Wayne  County  Agricultural  Society  was 
incorporated  under  the  procedure  provided  for  in  the  gen- 
eral incorporation  laws  of  the  state.  Stock  was  issued 
and  subscribed  for  by  the  incorporators.  Prior  to  the 
holding  of  the  first  annual  fair,  which  was  held  in  Sep- 
tember of  that  year,  it  purchased  25  acres  of  land,  and 
fitted  up  the  same  for  fair  purposes  by  preparing  a  race 
track,  and  building  fences,  grand  stands,  and  other  struc- 
tures necessary  for  the  carrying  on  of  the  purposes  of  its 
organization.  It  realized  from  stock  subscriptions  the 
sum  of  |1,641,  of  which  $922  was  expended  in  the  pur- 
chase of  land  for  the  fair  grounds. 
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Tn  Septomber,  1885,  the  association  applied  to  the 
hoard  of  county  commissioners  of  Wayne  county  for  an 
appropriation  of  money  to  aid  the  society  in  fitting  up 
its  grounds.  A  bill  was  presented  for  |300,  which  was 
allowed,  and  on  January  4,  1886,  a  warrant  upon  the 
general  fund  for  that  amount  was  paid  by  the  county. 
The  evidence  shows  that  by  the  middle  of  January,  1886, 
$1,806.25  had  been  paid  for  real  estate  and  improvements 
thereon,  apparently  from  the  proceeds  of  the  sale  of  stock 
and  from  the  appropriations  made  by  the  county.  The 
land  had  been  bought  and  paid  for  before  any  money  was 
received  from  the  county.  Premiums  and  other  exi)enses 
were  paid  from  other  sources.  For  a  number  of  years  be- 
tween 1885  and  1889  the  society  held  fairs,  and  received 
aid  from  the  county  board  under  the  provisions  of  sec- 
tion 12,  ch.  2,  Comp.  St.  1881,  upon  filing  the  necessary 
certificate  under  the  act.  It  held  its  last  fair  in  Septem- 
ber, 1901.  On  April  25,  1905,  the  society  was  dissolved 
by  legal  proceedings,  and  the  defendants  Main,  Dressier, 
and  French  appointed  trustees  for  the  creditors  and  stock- 
holders. This  action  was  brought  on  behalf  of  the  county 
against  the  trustees  and  certiiin  persons  claiming  under 
them.  Its  purpose  was,  as  the  prayer  shows,  to  procure  a 
decree  "that  the  aforesaid  real  estate  acquired  by  said 
Wayne  County  Agricultural  Society  and  used  for  its  fair 
grounds  and  all  improvements  by  it  made  thereon  has 
vested  in  fee  simple  in  said  county  of  Wayne;  that  the 
defendants  and  each  of  them  have  no  right  or  title  or  in- 
terest in  said  real  estate;  that  the  title  of  the  said  county 
of  Wayne  to  the  said  real  estate  be  quieted  against  the 
claims  of  the  defendants;  tluit  the  said  plaintiffs  be  put 
in  possession  of  said  real  estate;  and  for  such  other  and 
further  relief  as  may  be  just  and  equitable." 

A  number  of  defenses  are  pleaded :  The  statute  of  limi- 
tations; that  the  real  estate  is  private  property  of  the 
corporation  and  of  the  individual  stockholders;  that  the 
provisions  of  the  statute  upon  which  the  plaintiffs  rely  is 
violative  of  the  provisions  of  the  constitution  of  the  state 
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of  Nebraska  and  of  the  federal  constitution  and  of  the 
fifth  and  fourteenth  amendments  thereto;  and  a  denial 
that  any  part  of  the  money  appropriated  was  expended  in 
the  purchase  or  improvement  of  the  real  estate.  The 
reply  practically  amounts  to  a  general  denial  of  the  new 
matter  in  the  answer,  coupled  with  a  demurrer-  to  the 
Bame. 

The  arguments  have  taken  a  wide  range,  but  we  think 
It  unnecessary  to  consider  them  at  length.    The  plaintiffs' 
theory,  summarily  stated,  is  that  the  society  is  a  public 
or*  quasi-public  corporation,  formed  to  carry  on  a  public 
enterprise,  and  authorized  under  the  statute  to  receive 
aid  from  the  county ;  that  it,  quoting  from  the  brief,  "act- 
ing under  the  statute,  presented  its  application  for  public 
funds  to  improve  the  proi)eri7  already  dedicated  to  the 
public,  and,  by  virtue  of  such  application  and  the  pay- 
ment by  the  county  from  the  public  funds  of  the  sum  ap- 
plied for,  the  county  is  authorized  and  charged  to  hold  the 
land  in  trust  for  the  inhabitants  of  the  county  for  county 
fair  purposes.     It  has  by  the  act  of  contribution  been 
vested  with  the  right  and  duty  to  become  an  actor  in  the 
preservation  of  the  public  land  dedicated  to  the  purposes 
prescribed  by  the  articles  of  incorporation.     By  the  in- 
corporation and  purchase  of  the  land,  there  was  a  dedi- 
cation to  the  public  of  Wayne  county.     By  the  applica- 
tion for  and  receipt  of  funds  to  improve  or  fit  up  the 
grounds,  there  was  a  contract  that  the  county  should 
assume  the  duty  of  keeping  the  land  for  the  purpose  to 
which  it  was  dedicated.'^    On  the  other  hand,  the  defend- 
ants insist  that  the  society  is  a  private  corporation  carry- 
ing on  a  work  for  the  benefit  of  the  public,  but  having  the 
right  to  own  as  its  private  proi)erty  the  real  estate  and 
other  property  necessary  for  its  proper  purposes  which 
had  been  donated  to  it  or  was  purchased  by  its  private 
funds;  that,  as  to  such  property,  there  was  no  dedication 
to  the  public,  and  that  the  provisions  as  to  title  vesting 
in  the  county  on  dissolution  only  apply  to  property  for 
which  payment  has  been  made  by  the  county. 
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Quite  a  little  testimony  was  t<iken  as  to  the  payment 
(»f  mcmey  by  the  county  in  successive  years  under  the 
provisions  of  the  statute  allowing  a  sum  equal  to  three 
cents  for  each  inhabitant  of  the  county  to  be  paid  to  any 
agricultural  society  which  has  raised  and  paid  in  by 
voluntary  subscription,  or  by  fees  imposed  upon  its  mem- 
l)ers,  in  each  year  not  less  than  $50;  but,  since  the  condi- 
tion expressed  in  the  statute  with  reference  to  the  real 
(»state  and  improvements  vesting  in  fee  simple  in  the 
county  applies  only  "where  payments  shall  have  been 
made  for  real  estate  or  improvements  upon  such  real 
estate,"  we  think  none  of  this  evidence  has  any  direct 
bearinti:  upon  the  question  at  issue,  except  as  it  tends  to 
iliow  the  quasi-public  character  of  the  corporation. 

The  decision  of  this  case  depends  solely  upon  the  in- 
terpretation of  a  statute.  In  order  to  ascertain  the  mean- 
ing of  the  legislature,  a  survey  of  the  evolution  of  the 
l)articular  provisions  involved  is  needful.  The  first  act 
in  Nebraska  relating  to  county  agricultural  societies  was 
imssed  by  the  territorial  legislature  in  1858.  1  Complete 
Session  I.aws,  p.  530.  After  providing  for  the  organiza- 
tion of  county  societies  and  a  territorial  board  of  agricul- 
ture, and  specifying  the  respective  duties  of  these  organ- 
izations, section  8  declared:  "That  all  county  agricultural 
societies  which  may  be  organized  under  this  act  be  and 
the  same  are  hereby  declared  bodies  corporate  and  politic, 
and  as  such  shall  be  capable  of  suing  and  being  sued,  and 
capable  of  holding  in  fee  simple  such  real  estate  as  they 
may  purchase  or  receive  by  donation,  not  to  exceed  eighty' 
acres  of  land  and  the  buildings  thereon."  Section  9  pro- 
vides, in  substance,  that  conveyances  made  to  such  socie- 
ties shall  vest  a  title  in  fee  simple.  Sections  10  and  11 
are  as  follows: 

"Section  10.  In  all  cases  when  such  county  agricultural 
societies  shall  purchase  real  estate  as  sites  whereon  to 
hold  fairs,  the  county  commissioners  of  such  counties 
may,  if  they  think  it  for  the  interest  of  the  counties  and 
societies,  pay  out  of  the  county  treasuries  of  such  counties 
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the  same  amount  of  money  for  the  purchase  and  improve- 
ments of  such  sites  as  shall  liave  been,  or  shall  hereafter 
be,  paid  by  said  agricultural  societies  or  individuals  for 
such  purpose. 

"Section  11.  In  all  cases  when  agricultural  societies 
shall  be  dissolved  or  cease  to  exist  in  any  county  where 
payments  have  been  made  for  real  estate  or  improvements 
upon  such  real  estate,  for  the  use  of  any  agricultural 
society,  then  all  such  real  estate  and  improvements  shall 
vest  in  fee  simple  to  the  county  making  such  payment." 

Though  the  law  was  amended  in  otlier  particulars,  these 
provisions  seem  to  have  been  carried  forward  with  the 
language  unaltered  until  1879,  when  these  sections  were 
changed  to  read  as  follows  (Laws  1879,  p.  400,  sees.  13, 
14,  15) : 

"Section  13.  Each  county  society  may  purchase  and 
hold  in  fee  simple  such  real  estate  as  they  may  deem 
necessary,  not  exceeding  160  acres  of  land,  for  the  pup- 
I)08e  of  holding  county  fairs. 

"Section  14.  Whenever  any  county  agricultural  society, 
organized  by  law,  sliall  liave  procured  in  fee  simple,  free 
from  incumbrance,  land  for  fair  grounds  not  less  than  ten 
acres  in  extent,  tlie  county  board  of  said  county  may,  in 
their  discretion,  if  the  finances  of  the  countj-  will  admit, 
appropriate  and  pay  to  such  society  a  sum  not  exceeding 
one  hundred  dollars  for  every  thousand  inhabitants  in 
said  county,  to  be  expended  by  such  society  in  fitting  up 
such  fair  grounds,  but  for  no  other  purpose ;  but  not  more 
than  one  thousand  dollars  shall  in  the  aggi'egate  be  ap- 
jiropriated  in  any  one  county. 

"Section  15.  Each  society  receiving  such  appropriation 
shall,  through  its  secretary,  make  to  the  county  board  a 
detailed  statement,  with  vouchers  showing  the  legal  dis- 
bursement of  all  tlie  moneys  received.  And  in  all  cases, 
when  such  county  agricultural  societies  shall  be  dissolved, 
or  neglect,  for  the  space  of  two  years,  to  discliarge  the 
duties  devolving  upon  them  by  law,  or  cease  to  exist,  in 
any  county   where  payments  have  been   made   for  real 
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estate,  or  improvements  upon  such  real  estate,  for  the 
use  of  any  agricultural  society,  then  all  such  real  estate 
and  improvements  shall  vest  in  fee  simple  in  the  ccmntj- 
making  such  payment,  and  the  district  court  of  said 
county,  upon  proof  thereof,  shall,  upon  petition  of  said 
county  board,  make  a  proper  decree  vesting  the  title  to 
such  property  in  said  county." 

No  further  amendment  was  made  until  1905,  but  we 
think  the  changes  then  made  were  immaterial  as  affet^ting 
the  questions  here  presented.  Sections  8  to  11,  inclusive, 
of  the  Nebraska  act  of  1858  are  almost  a  verbatim  copy 
of  an  act  of  the  Ohio  legislature,  passed  Febniary  15, 
1853.  1  Rev.  St.  (Ohio)  S.  &  C,  ch.  2,  p.  66  et  seq. "  Sev- 
eral other  states  have  statutes  of  a  similar  nature  confer- 
ring the  power  upon  public  authorities  to  appropriate 
money  in  aid  of  such  societies.  Some  of  these  statutes 
make  no  provision  for  the  return  of  the  money  or  the 
reversion  of  the  property  for  which  it  was  expended  if  the 
society  dissolves  or  fails  to  carry  out  the  purpose  of  its 
organization;  while  others  provide  for  the  retention  of 
an  interest  in  the  grant  to  the  extent  that  it  shall  revert 
in  case  of  such  a  failure*.  Among  the  latter  class  are  the 
Ohio  statute  referred  to;  Laws  Washington,  1909,  ch.  62; 
Law^s  Maryland,  1904,  ch.  141;  Supp.  to  Code  of  Iowa, 
1907,  sec.  1660;  Gen.  St.  Kansas,  1868,  ch.  2.  By  the 
Kansas  act  the  county  commissioners,  if  tlie  voters  so 
authorize,  may  appropriate  money  to  be  expended  under 
the  direction  of  the  county  agricultural  society  in  the 
purchase  and  improvement  of  fair  grounds  for  tlie  use 
of  the  society,  and  the  statute  provides  tliat  all  such  prop- 
erty shall  be  held  in  trust  by  the  board  of  county  com- 
missioners for  the  use  and  benefit  of  the  society. 

The  Iowa  law  permits  the  county  authorities  to  appro- 
priate and  pay  a  sum  in  proportion  to  population  to  such 
societies,  "to  be  expended  by  it  in  fitting  up  or  purcliasing 
such  fair  grounds,  but  for  no  other  purpose,"  and.  if 
authorized  by  a  vote  of  the  people,  to  purchase  real  estate 
for  fair  purposes.     "The  title  of  such  real  estate  when 
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purchased  to  be  taken  in  the  name  of  the  county/*  and 
placed  under  the  control  and  management  of  an  incor- 
porated county  society. 

Coming  now  to  a  consideration  of  the  Nebraska  act: 
It  will  be  seen  that  section  10  of  the  original  act  did  not 
in  terms  authorize  the  county  compaissioners  to  pay  any 
money  to  county  agricultural  societies,  but  it  authorizes 
the  board,  "if  they  think  it  for  the  interest  of  the  counties 
and  societies,'*  to  "pay  out  of  the  county  treasuries  ♦  ♦  ♦ 
the  same  amount  of  money  for  the  purchase  and  improve- 
ments of  such  sites  as  shall  have  l)een,  or  shall  hereafter 
be,  paid  by  said  agricultural  societies  or  individuals  for 
such  purpose;"  and  that  by  section  11  it  is  provided  that 
when  such  societies  "shall  be  dissolved  or  cease  to  exist 
in  any  county  where  payments  have  been  made  for  real 
estate  or  improvements  upon  such  real  estate,  for  the  use 
of  any  agricultural  society,  then  all  such  real  estate  and 
improvements  shall  vest  in  fee  simple  to  the  county  mak- 
ing such  payment."  There  is  no  direction  to  whom  the 
money  should  be  paid  or  as  to  how  the  title  should  be 
taken.  It  might  be  paid  by  the  county  to  the  landowner 
and  the  title  taken  to  the  society,  or  the  title  might  be 
taken  to  the  county,  as  trustee,  "for  the  use  of  the  society," 
as  the  statute  says.  The  money  might  be  paid  through  the 
society  and  the  title  taken  in  either  way  equally  as  well. 

It  is  a  principle  of  statutory  interpretation  that,  where 
the  language  of  a  statute  is  clear  and  unambiguous,  it 
must  be  interpreted  in  its  ordinary  sense,  even  though  it 
lead  to  mischief  and  injustice;  but  it  is  also  a  principle 
that,  if  the  language  of  a  statute  is  doubtful  or  obscure, 
and  it  is  susceptible  of  an  unreasonable  interpretation,  or 
one  which  will  lead  to  a  forfeiture  or  to  an  injustice,  while 
another  interpretation  will  avoid  such  a  result,  that  which 
leads  to  a  reasonable  and  just  result  will  prevail.  Beal, 
Cardinal  Rules  of  Legal  Interpretation  (2d  ed.)  p.  324; 
2  Sutherland  (Lewis)  Statutory  Construction  (2d  ed.) 
seca  408,  490,  541. 

It  seems  to  the  writer  impossible  to  believe  the  legislature 
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intended  that,  where  public  spirited  citizens  had  engaged 
in  a  voluntary  enterprise  for  the  public  benefit  and  in  aid 
of  agriculture,  the  county  might,  by  contributing  perhaps  a 
spQiall  amount  in  proportion  to  the  whole  amount  invested, 
on  the  expiration  of  the  corporate  charter,  or  on  the  cessa- 
tion of  the  undertaking  for  any  other  cause,  not  only  re- 
claim the  amount  of  its  own  contribution,  but  take  by  the 
strong  hand  that  which  had  been  invested  by  others.  Such 
a  construction  should  not  be  adopted,  even  if  consti- 
tutional, unless  no  other  reasonable  meaning  can  be  im- 
puted to  the  statute. 

The  language  of  section  11  is  that  "such  real  estate  and 
improvements"  shall  vest  in  the  county.  What  real  estate 
and  improvements  does  this  refer  to?  Plainly  that  for 
which  payments  had  been  made  by  the  county  for  the  use 
of  the  society.  If  the  county  has  taken  the  title  in  its  own 
name  for  the  use  of  the  society,  when  the  society  dissolves 
or  ceases  to  exist  the  trust  relation  ends;  and  under  the 
statute  the  title  to  tlie  real  estate  and  improvements  vests 
in  the  county  in  fee  simple,  without  further  proceedings. 
The  result  would  be  the  same  if  the  county  had  purchased 
through  the  society  and  the  title  had  been  taken  in  the 
name  of  the  society.  The  use  of  the  proi)erty  and  its  con- 
trol would  be  in  the  society,  which  would  hold  the  legal 
title  in  trust  for  the  county,  and  upon  the  si)ecified  con- 
tingency of  the  society  dissolving  or  ceasing  to  exist  title 
to  such  property  would  vest  in  the  county.  The  intent 
that  runs  through  this  class  of  statutes  seems  to  be  to 
preserve  that  property  for  the  public  the  use  of  which  it 
has  given  to  the  society,  and  in  this  way  to  prevent  the 
diversion  of  public  funds,  either  directly  or  indirectly,  to 
private  purposes. 

These  considerations  apply  to  the  statute  as  it  stood 
before  the  amendment  of  1879.  The  amendment  to  section 
14,  then  made,  changed  the  law  in  the  respect  that  it  pro- 
vided that  money  might  be  appropriated  and  paid  to  the 
society  only,  and  to  no  other  pi^rson ;  not,  as  before,  for  the 
purchase  of  real  estate  or  improvements,  but  for  "fitting 
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up  such  fair  grounds,  but  for  no  other  purpose."  Section 
15,  however,  waB  unaffected  in  so  far  as  it  provided  that 
on  the  happening  of  the  si)ecified  contingency,  "where  pay- 
ments have  been  made  for  real  estate  or  improvements 
*  *  *  for  the  use  of  any  agricultural  society,  then  all  such 
real  estate  and  improvements  shall  vest  in  fee  simple  in 
the  county  making  such  payment."  Of  course,  it  was 
necessary  to  retain  tJiese  provisions  in  order  to  preserve 
the  right  of  recaption  by  counties  having  money  invested 
in  fair  grounds.  The  new  restrictions  in  section  li  cannot 
iil>ply  to  any  such  counties. 

It  is  argued  that  the  rapid  depreciation  in  value  of  im- 
provements of  a  certain  class,  and  the  difficulty  of  separat- 
ing other  improvements,  of  the-  nature  of  trees,  fences, 
roads,  race-tracks,  etc.,  from  the  real  estate,  in  case  of  a 
uecossity  arising,  should  prevent  such  a  construction  of 
the  statute.  It  is  true  that  conditions  may  arise  which 
render  the  statute  difficult  of  application;  but,  if  the 
evident  pur[)ose  of  the  legislature  to  preserve  for  the  public 
the  money  which  had  been  converted  into  real  estate  or 
improvments  is  kept  in  mind,  we  believe  the  powers  of  a 
court  of  equity  are  sufficient  to  pi*operly  guard  public 
interest.  On  the  other  hand,  if  the  construfction  contended 
for  by  the  county  is  adopted,  it  will  be  possible  that  a 
county,  by  making  a  contribution  of  a  few  dollars  for  im- 
provements on  valuable  real  estate  belonging  to  an  associa- 
tion of  this  class,  on  its  failure  to  liold  a  fair  through 
unavoidable  circumstances,  or  ui)on  the  dissolution  of  its 
charter  eitlier  by  lapse  of  time  or  from  other  causes,  may 
sequester  such  property  without  comi^ensation.  Such  a 
consequence  shocks  the  conscience. 

To  conclude,  it  seems  to  us  that  the  intention  of  the 
legislature  was  to  i>reserve  the  public  funds,  wliile  at  the 
same  time  aiding  in  the  extension  of  agricultural  educa- 
tion. We  will  not  lightly  impute  to  that  body  an  intention 
to  take  something  for  noticing  from  the  progivssivo  citizen 
who,  in  common  with  the  county,  advanced  funds  for  the 
general  welfare. 
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The  improvements  made  wijth  the  county  money  are  not 
distinguisliable  and  severable  from  those  made  by  the 
society  from  its  own  funds.  The  defendants  offered  in 
open  court  to  pay  the  stim  advanced  with  legal  interest. 
That  the  public  should  receive  back  its  own  if  the  enter- 
prise fails  is  just  and  right,  and  we  think  this  is  all  that 
the  county  can  justly  claim. 

Tlie  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  judgment  in 
l>ehalf  of  plaintiff  for  $300,  with  interest  from  the  date  of 
payment  at  7  per  cent.  i)ep  annum,  and  to  deny  the 
plaintiff's  prayer  for  a  decree  quieting  title  to  tlie  real 
estate  involved. 

B£V£RSED. 

Rose,  J.,  dissenting. 

The  Wayne  County  Agricultural  Society  was  a  creature 
of  statute.  It  came  into  existence  for  a  definite  pur- 
pose. It  was  not  a  money-making  corporation.  It 
was  above  the  aim  of  pecuniary  individual  enterprise. 
Its  field  of  influence  was  in  a  farming  community.  Its 
object  was  the  promotion  of  agriculture,  stock-raising, 
liorticulture,  and  the  mechanical  arts.  Its  princii>a1 
duties  were  necessarily  of  a  public  nature,  and  it  was 
l)roperly  the  object  of  public  solicitude.  Tlie  legislature 
provided  for  its  organization  and  maintenance.  Its 
technical  status  is  immaterial,  since  in  any  view  it  was  in 
some  aspei^t  an  agency  of  government.  The  county  was 
autliorized  to  appropriate  public  money  for  its  benefit. 
Grounds  and  improvements  for  liolding  annual  fairs  were 
purchased  by  joint  contx'ibutioiis  of  private  individuals 
and  the  public.  Some  of  the  ex]>enses  of  holding  fairs 
were  derived  from  the  same  source.  Tliere  was  no  reason 
why  public-spirited  citizens  who  were  interested  in  the  im- 
provement of  a  farming  community  should  not  be  allowed 
to  make  voluntary  contributions  for  that  purpose  upon 
terms  prescribed  by  statute.  Every  item  so  contributed 
was,  under  the  statute,  voluntary.     In  making  them,  each 
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contributor  entered  into  a  contract  with  the  public  to 
participate  in  a  public  agency,  and  the  statutes  were  by 
construction  parts  of  the  agreements  so  made.  The 
statute  was  an  open  book.  Every  contributor  knew  the 
terms  prescribed  by  law  and  agreed  to  them.  He  knew 
before  generosity  prompted  him  to  join  in  the  creation  of 
a  public  fund  that  the  property  purchased  with  it  would 
be  held  in  trust  for  the  county,  after  abandonment  of  its 
use  for  the  purposes  of  a  fair.  The  statute  said  so,  and 
that  provision  remained  in  force  during  the  entire  exist- 
ence of  the  society  named.  There  is  no  question  of 
forfeiture  or  confiscation  in  the  case.  The  Wayne  County 
Agricultural  Society  held  fairs  from  1885  until  1901. 
Later  it  abandoned  the  purposes  of  its  existence  and  was 
dissolved.  The  trust  property,  consisting  of  the  fair 
grounds  and  improvements,  became  valuable.  What  shall 
be  done  with  it?  That  was  the  question  to  be  considered. 
It  seems  clear  to  my  mind  that  the  question  is  answered 
in  unequivocal  terms  by  the  statute,  which  is  by  construc- 
tion embodied  in  all  the  contracts  between  the  public  and 
those  who  voluntarily  created  tlie  fund  with  wliich  the  real 
estate  in  controversy  was  purcliased  and  improved.  "In 
all  cases,  when  such  county  agricultural  societies  shall  be 
dissolved,  or  neglect,  for  the  space  of  two  years,  to  dis- 
charge the  duties  devolving  upon  them  by  law,  or  cease  to 
exist,"  says  the  statute,  "in  any  county  where  payments 
have  been  made  for  real  estate,  or  improvements  upon  such 
real  estate,  for  the  use  of  any  agricultural  society,  then  all 
such  real  estate  and  improvements  shall  rest  in  fee  simple 
in  the  county  m/iking  such  payment,  and  the  district  court 
of  said  county,  upon  proof  thereof,  shall,  upon  petition  of 
said  county  board,  make  a  proper  decree  vesting  the  title 
to  such  property  in  said  county."  In  my  opinion,  this 
language  is  too  plain  for  construction.  It  means,  as 
applied  to  the  facts  of  this  case,  that  the  "real  estate  and 
improvements"  constituting  the  fair  grounds  is  in  equity 
the  property  of  the  county.  If  any  ground  for  construc- 
tion existed,  however,  the  interpretation  of  the  majority  is 
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erroneonfiu  The  statute  as  a  whole  shows  that  the  funds 
witli  which  the  fair  grounds  were  purchased  and  improved 
were  intended  for  a  public  purpose.  The  fund  originally 
contributed  by  the  county  for  improvements  became,  for 
the  purposes  of  holding  fairs,  as  much  a  part  of  the  real 
estate  as  the  land  itself.  When  the  society  and  those 
acting  for  it  appealed  to  the  county  for  aid,  they  pro- 
claimed the  public  character  of  the  undertaking.  When 
the  county  contributed  funds,  it  asserted  the  same  fact. 
When  the  funds  were  received  from  the  county,  they  were 
accepted  as  public  funds.  They  could  not  be  lawfully 
collected  from  taxpayers  for  a  private  puri)ose.  The  real 
estate  being  in  fact  public  property  held  in  trust  for  the 
county,  it  should  be  decreed  to  be  the  county's  property 
upon  the  extinguishment  of  the  trust  by  abandonment. 
The  statute,  as  I  read  it,  says  so;  but,  conceding  tlie 
language  quoted  to  be  ambiguous,  all  the  legislation  on  the 
subject  indicates  an  abiding  purpose  on  the  part  of  the 
lawmakers  to  keep  public  property  used  for  agricultural 
purposes  under  the  control  of  a  public  agency,  and  to 
transfer  the  title  to  the  public  after  the  original  use  termi- 
nates. The  legislature  so  understood  its  own  enactments, 
and  that  intention  is  shown  by  the  amendment  of  1905. 
Laws  1905,  ch.  2. 

A  manifest  purpose  of  the  statute  is  the  perpetuation  of 
agricultural  societies.  The  act  should  be  construed  witli 
this  end  in  view.  Increase  in  the  value  of  land  used  for 
fairs  was  inevitable.  If  the  title  is  held  in  trust  for  the 
incorporators  or  stockholders  of  agricultural  societies, 
there  will  be  a  temptation  to  abandon  the  fairs,  sell  the 
fair  grounds,  and  distribute  the  profits  among  themselves. 
Tliis  Avould  defeat  the  evident  pui*poses  of  legislation. 
To  provetit  such  a  result  and  to  continue  tlie  public  agency 
establislied  to  promote  tlie  interests  of  agriculture,  tlie 
legislature  wisely  made  provision  for  decreeing  the  land 
to  be  the  property  of  the  county.  It  is  apjmrent,  there- 
fore, that  the  construction  of  the  majority  defeats  the 
legislative  will. 
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Even  if  the  construction  of  the  majority  were  correct, 
however,  no  sufficient  reason  can  be  given  for  allowing  the 
.county  to  recover  the  amount  contributed  by  it,  with 
interest,  while  the  shareholders  are  allowed  to  distribute 
among  themselves  the  profits  on  their  contributions.  In 
a  suit  in  equity  involving  property  rights,  tlie  same  rules 
should  be  applied  to  all  the  parties,  though  one  of  them 
is  a  county.  I  do  not  approve  the  doctrine  wliich  gives 
the  public  what  it  contributed  to  a  common  fund,  with 
statutory  interest,  and  distributes  the  renminder  with 
accruing  profits,  to  individual  contributors. 


Andrew  M.  Morrissey,  appellant,  v.  Addison  Wait, 

Secretary  of  State,  appellee. 

Filed  November  1,1912.     No.  17,839. 

1.  Elections:  New  Parties:  Formation.  Under  the  provisions  of  sec- 
tion 45,  ch.  52,  laws  1907,  providing  for  the  formation  of  new 
political  parties,  it  is  not  essential  that  the  500  electors  who 
muflt  be  present  at  a  mass  state  convention  to  form  a  new  party 
shall  be  the  identical  500  electors  who  are  required  to  sign  an 
agreement  to  form  such  new  party  and  support  its  nominees  at 
the  next  election. 

2. :    Nominations:    New  Pasties.    Sections  39,  40,  ch.  62,  laws 

1907,  providing  for  the  nomination  of  candidates  by  a  conven- 
tion or  committee  of  a  political  party,  apply  to  nominations  by 
new  parties  for  general  elections,  as  well  as  to  nominations 
made  by  previously  organized  parties  to  be  filled  at  special  elec- 
tions, and  for  offices  excepted  from  the  provisions  of  the  act. 

3. :    :    :    Filing  Certificate.     Where  a  new  party 

is  formed  after  the  time  fixed  by  the  statutes  for  the  holding 

of  the  regular  primary  elections,  nominations  for  candidates  of 

such  party  may  be  made  by   mass  convention  held  under   the  i 

provisions   of  section  45,  ch.   52,   laws  1907,  and  certificates  of 

nomination   of   such    candidates   may   be    filed   with   the   proper 

officer  at  the  time  specified  in  section  40  of  the  same  act. 

4. :    :    Statutes:    Constrttctton.     In  construing  statutes 

relating  to  the  exercise  of  the  elective  franchise  and  to  the  nom- 
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or  candidates  by  polttlcal  parties,  either  at  piimaiiee 
inventions  or  committees,  the  court  should  construe  doubt- 
ambiguous  statutes  In  the  light  of  the  constitutional  pro- 
that  "all  elections  shall  be  tree;  and  there  shall  be  no 
ice  or  Impediment  to  the  right  ol  the  quallBed  voter  to 
i  the  elective  tranchlse."    Const.,  arL  I,  sec.  2Z. 

from  tlip  district  court  for  Lancaster  county: 
OosGBvVVB,  Judge.    Affirmed. 

M.  Mnrrisitey  and  Morning  d  Ledwith,  for  ap- 


h  Afarthi.  Attorney  General,  Jease  L.  Root  and 
isbuifi,  contra. 

•T. 

an  appeal  from  a  judgment  of  tlie  district  court 
■iter  county  sustaining  the  right  of  the  candidntes 
Dgressive  party  to  have  their  names  printed  on 
i  tuillots  for  the  general  election  in  1912.  The 
I  to  be  as  follows :     A  iiiai-s  convention  to  form  a 

was  held  in  Lincoln  on  September  3,  1912.  On 
oon  of  that  day  the  meeting  was  adjourned  until 
it  which  time  Governor  Johnson  of  California 
rtised  to  speak.  A  large  number  of  people 
and  were  present  at  tlie  evening  meeting.     The 

of  the  meeting  read  tlie  proposed  Progressive 
tforin,  wliicli  was  adopted  by  a  viva  voce  vote, 
address  of  Governor  Johnson  had  been  delivered 
niber  of  persons  had  left  the  liall,  the  persons 
lits  are  in  dispute  in  this  case  were  nominated  as 
B  of  the  Progressive  party.  On  September  13, 
e  were  filed  in  the  office  of  ttie  secretary  of  state 
iite  documents,  each  bearing  the  following  head- 
e,  the  undersigned  qualified  electors  of  the  state 
ka,  in  mass  convention  assembled,  do  hereby  asso- 
elves  together,  and  agree  to  form  a  new  political 
be  designated  the  'Progressive'  party,  and  we  do 
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hereby  agree  to  affiliate  with  said  party,  and  to  support  its 
nominees  at  the  next  general  election."  Tliese  papers 
were  bound  together  and  filed  with  the  secretary  of  state 
as  one  document.  The  total  number  of  signatures  thereon 
exceed  500  in  number.  There  was  also  attached  an 
affidavit  by  one  Van  Meter  in  substance  stating  that  he 
is  a  qualified  elector;  that  at  the  mass  convention,  at  which 
the  Progressive  party  was  organized  as  a  new  party,  he 
had  charge  of  and  witnessed  the  signatures,  and  saw  the 
electors  sign  the  same  and  agree  to  support  its  nominees 
at  the  next  gjeneral  election,  and  that  he  verily  believes 
them  all  to  be  qualified  electors  of  the  state.  On  the  same 
day  a  certificate  of  nomination  and  oath  in  proper  form 
were  filed  in  the  office  of  the  secretary  of  state,  signed  by 
Arthur  6.  Wray,  as  chairman,  and  John  C.  Sprecher,  as 
secretary  of  the  convention.  Within  three  days  after  the 
filing  of  this  certificate  of  nomination,  tlie  plaintifif,  who 
is  a  candidate  for  the  office  of  attorney  general  on  the 
ticket  of  the  Democratic  party,  filed  TVTitten  objections 
challenging  the  legality  of  the  formation  of  tlie  new  party 
and  the  validity  of  the  certificate  of  nomination.  The 
secretary  of  state  fixed  a  time  and  place  for  a  hearing,  and 
notified  the  several  candidates.  At  the  hearing  evidence 
was  taken,  and  the  objections  were  overruled.  A  bill  of 
exceptions  was  prepared  and  an  appeal  taken  to  the  dis- 
trict court  for  Lancaster  county,  which  affirmed  and  sus- 
tained the  action  of  the  secretarv  of  state. 

At  the  hearing  before  the  secretary  of  state,  it  was  con- 
tended that  the  Progressive  party  was  not  legally  organ- 
ized, because  the  500  persons  who  signed  the  agi'eement  to 
form  a  new  party  were  not  identified  as  being  members  of 
tlie  mass  convention,  but  this  contention  was  virtually 
waived  at  the  argument  before  this  court.  There  is  no 
definite  proof  that  500  electors  were  not  present  at  tW 
convention.  The  evidence  is  conflicting  on  this  point,  but 
seems  to  preponderate  in  favor  of  the  decision  of  the 
secretary  of  state.  Furthermore,  there  is  no  requirement 
21 
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in  the  statute  that  the  500  electors  who  sign  the  agreement 
must  be  the  identical  persons  who  were  present  at  the 
convention.  Appellant  concedes  tliat  the  primary  law  of 
1907  is  in  force,  except  as  modified  by  chapter  46,  laws 
1911,  but  argues  that  the  Progressive  party  is  not  entithnl 
to  a  place  upon  the  ballot  at  tlie  1912  election,  for  the 
reason  that  section  43,  cli.  52,  laws  1907,  provides :  "Such 
new  party  sliall  be  entitled  to  have  a  separate  party  Inillot 
at  the  next  primary  electirm  held  thereafter."  He  says  in 
this  connection  that  "the  legislature  did  not  intend  that 
such  new  party  shall  be  entitled  to  a  party  ticket  at  the 
next  general  election,"  but  that  it  would  be  entitled  to  a 
party  ticket  ^^at  the  first  primary  held  thereafter/^  and 
that,  if  the  party  was  not  organized  in  time  to  get  its  ticket 
in  the  field  by  means  of  a  primary  election  before  the 
general  election,  it  must  wait  until  the  next  primary,  so 
that  it  may  get  its  ticket  in  the  field  through  the  regular 
channel.  This  view  would  bar  these  candidates  from  the 
1912  election. 

The  provision  for  the  organization  of  new  parties  is 
contained  in  section  45,  ch.  52,  laws  1907  (Ann.  St.  1911, 
sec.  5905,  Comp.  St.  1911,  ch.  26,  sec.  118s),  which  is  a 
part  of  the  law  relating  to  primary  elections.  The  section 
is  lengthy  and  will  not  be  copied  here  in  full.  It  contains 
the  requirements  hereinbefore  referred  to  that  there 
sliall  be  500  electors  present  at  a  mass  state  convention, 
and  the  same  number  of  signers  to  an  agreement  to  form 
a  new  party.  It  also  contains  tlie  foreg!)ing  quotation 
tliat  "such  new  party  shall  be  entitled  to  have  a  separate 
party  ballot  at  the  next  primary,"  etc.  This  section, 
when  considered  with  the  requirement  of  the  statute  that 
all  nominations  be  made  by  primary  elections,  might 
justify  the  thought  that  mass  conventions  can  only  form 
a  new  political  organizatitm,  and  that  its  candidates  must 
be  named  at  the  next  primary;  l)iit  a  view  of  other  sec- 
tions of  the  statute  leads  to  a  different  conclusion.  Sec- 
tion 39  of  the  same  act  providt^s:  "All  nominations  for 
candidates  of  any  political  party  for  ofiftce  to  be  filled  at 
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a  special  election  or  any  other  office  to  be  filled  by  the 
electors,  excepted  from  the  provisions  of  this  act,  shall 
be  nominated  by  a  convention  or  committee  of  their  politi- 
cal party,"  etc.;  and  provides,  further:  "It  is  the  inten- 
tion that  the  manner  provided  in  this  section  for  the  nom- 
in«ation  of  officers  named  herein,  by  a  convention  or 
committee,  sliall  apply  only  wliere  such  officers  are  to  be 
chosen  at  a  special  election,"  etc.  Section  40,  in  sub- 
stance, provides  that,  when  nominations  are  made  by  a 
convention  or  committee  as  provided  for  in  section  39,  the 
certificates  of  nomination  to  be  filed  with  the  secretary 
of  state  shall  be  filed  not  lei^  than  25  days  before  the 
election;  but  it  provides,  further:  ^^Certi^cates  of  nom- 
ination for  a  new  party  may  be  filed  with  the  secretary 
of  state  or  the  county  or  municipal  clerk  twenty-five  or 
tw^enty  or  fifteen  days  before  the  election,  as  the  case  may 
require." 

Construing  the  several  sections  of  the  statute  together, 
it  seems  clear  that  the  "certificate  of  nomination  for  a 
new  party"  mentioned  in  section  40  applies  to  the  neces- 
sary certificate  w  hen  a  nomination  is  made  by  convention, 
and  cannot  possibly  apply  to  a  nomination  made  by  a 
primary  election,  as  shown  by  the  returns  tliereof,  in 
which  latter  case  no  nominating  certificate  is  required. 
The  limit  within  w^hich  such  nominating  certificate  may 
he  filed  with  the  secretary  of  state  is  much  later  in  point 
of  time  than  that  fixed  for  canvassing  tlie  returns  and 
for  tlie  certification  to  tlie  secretary  of  state  of  tlie  results 
of  a  primary  election.  It  seems  clear,  therefore,  that  a 
new  party  may  be  formed  after  the  time  when  it  is  pos- 
sible for  it  to  participate  in  the  regular  primary  election 
It  is  proper  to  say  that  it  is  the  duty  of  the  courts,  in 
construing  statutes  providing  for  printing  the  names  of 
candidates  of  both  old  and  new  political  organizations 
upon  the  ballot,  to  do  so  in  the  light  of  the  constitutional 
requirement  that  "all  elections  shall  be  free;  and  there 
shall  be  no  hindrance  or  impediment  to  the  right  of  the 
qualified  voter  to  exercise  the  elective  franchise."   Const., 
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art.  I,  sec.  22.  The  legislature  may  regulate  the  manner 
of  nomination  of  candidates  whose  names  shall  be  printed 
t\t  public  expense  upon  the  official  ballot.  It  may,  and 
patently  does,  recognize  the  existence  of  political  parties, 
and  the  formation  of  new  parties  in  this  connection.  Its 
regulations  in  this  resi)ect  are  within  its  powers,  pro- 
vided that  thev  are  reasonable  and  do  not  unnecessarily 
•  hamper  or  impede  the  right  of  a  voter  to  vote  for  whom- 
soever he  pleases  at  tlie  general  election. 

We  are  of  opinion  that,  under  the  plain  provisions  of 
the  sections  of  the  statute  referred  to,  the  candidates  of 
the  Progressive  party  are  entitled  to  a  place  upon  the 
oflB(!ial  ballot.  The  opinion  of  the  secretary  of  state  and 
the  judgment  of  the  district  court  are 

Affirmed. 

Hambb,  J.,  concurring. 

On  the  28th  day  of  September,  1912,  the  appellant,  An- 
drew M.  Morrissey,  filed  his  petition  in  the  district  court 
for  Lancaster  county  alleging  that  he  was  a  qualified 
elector  of  Nebraska,  eligible  to  the  office  of  attorney  gen- 
eral, and  nominated  at  the  primary  election,  April  19, 
1912,  as  the  democratic  candidate  for  said  office,  and  that 
he  received  his  certificate  of  nomination  and  is  entitled 
to  have  his  name  printed  on  the  official  ballot;  that  the 
defendant,  Addison  Wait,  is  the  secretary  of  state,  and 
that  it  is  his  duty  as  seci-etary  to  certify  to  the  several 
county  clerks  the  nominations  of  all  candidates  named 
by  the  political  parti(»s,  in  order  that  the  names  may  be 
printed  on  the  official  ballot  to  be  used  at  the  November 
election;  that  at  the  time  he  was  nominated  there  was 
no  political  party  in  Nebraska  known  as  the  Progressive 
party ;  that  on  September  13,  1912,  there  were  filed  in  the 
office  of  the  secretary  of  state  certain  documents,  read- 
ing:  "Agreement  to  Form  New  Party.  We,  the  under- 
signed qualified  electors  of  the  state  of  Nebraska,  in  mass 
convention  assembled,  do  hereby  associate  ourselves  to- 
gether, and  agree  to  form  a  new  political  party,  to  be 
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designated  the  Trogressive'  party,  and  we  do  hereby  agree 
to  affiliate  with  said  party,  and  to  support  its  nominees  at 
the  next  general  election;"  that  there  was  appended  to 
the  said  documents  the  affidavit  of  G.  O.  Van  Meter,  set- 
ting forth  "that  he  is  a  qualified  elector  of  this  state,  and 
that  at  the  mass  convention  held  in  the  city  of  Lincoln 
on  September  3,  1912,  at  which  the  Progressive  party  was 
formed  and  organized  as  a  new;  party,  he  had  charge  of 
and  witnessed  the  signatures,  and  saw  the  electors  preced- 
ing sign  the  agreement  to  form  said  new  party  and  to 
support  its  nominees  at  the  next  general  election,  and 
that  he  verily  believes  them  all  to  be  qualified  electors  in 
the  state;"  that  on  siiid  13th  day  of  September,  at  the  time 
of  filing  the  said  alleged  agreements,  there  was  also 
filed  in  the  office  of  the  secretary  of  state  a  document  pur- 
porting to  be  a  certificate  of  nomination  for  the  several 
state  offices  involved  and  for  presidential  electors  and 
for  United  States  senator,  and  designating  said  several 
candidates.  The  certificate  of  nomination  certifies  tliat  at 
a  mass  convention  held  in  the  city  of  Lincoln,  September 
3,  1912,  a  new  party  was  then  and  there  organized  under 
the  name  of  the  "Progressive  Party,"  and  that  not  less 
than  500  electors  participated  in  the  convention.  It  was 
further  alleged  that  there  was  a  less  number  than  500, 
and  that  they  were  composed  of  persons  of  both  sexes. 

It  is  objected  by  Mr.  Morrissey  that  there  is  no  legal 
authority  to  liold  political  conventions  to  nominate  can- 
didates for  anv  of  said  offices,  and  that  the  laws  of  the 
state  prohibit  the  making  of  nominations  for  siiid  offices 
by  political  conventions;  that  said  pretended  ccmvention 
did  not  represent  a  political  party  casting  1  per  cent,  of 
the  votes  at  the  last  general  election;  that  the  purpose 
of  holding  said  convention  was  to  disorganize  existing 
political  parties,  and  to  impair  the  value  of  the  several 
nominations  given  to  candidates  for  said  several  offices. 
It  was  further  objected  that  the  names  of  said  candidates 
so  claimed  to  be  nominated  should  not  be  cc^'tified  to  the 
county  clerks  9f  the  several  counties  as  candidates  of  said 
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Progressive  party,  and  he  objected  to  any  certificate  being 
made  by  the  secretary  of  state;  that,  upon  the  filing  of 
siiid  objections,  the  secretary  of  state  fixed  a  time  for  the 
hearing  at  3  o'clock  in  the  afternoon  of  September  18, 
1912,  and  at  said  time  and  place  the  objector  appeared  in 
perstjn  and  by  attorneys,  and  said  candidates  also  ap- 
pered  by  attorneys,  and  evidence  was  introduced,  and  the 
matter  Avas  argued  to  the  secretary  of  state,  who  there- 
up(m  entered  an  order  overruling  said  objections,  and 
filed  a  written  opinirm  assigning  his  reasons  therefor; 
that  on  the  2d  day  of  October  said  cause  was  presented  for 
review  before  the  Hi)norable  P.  James  Cosgrave,  one  of 
tlie  judges  of  the  district  court  for  Lancaster  county,  who, 
after  argument,  entered  an  order  sustaining  the  action  of 
the  secretary  of  state  and  denying  the  relief  prayed  for 
in  the  petition;  that  it  was  found  upon  the  stipulation 
and  agi'eement  between  the  parties  that  the  Progressive 
party  was  duly  organized  and  its  nominees  duly  nom- 
inated and  legally  certified  to  the  secretary  of  state,  and 
that  they  are  entitled  to  a  place  on  the  official  ballot  as 
the  candidates  of  the  Progressive  party.  It  was  there- 
fore ordered,  considered  and  adjudged  that  the  said  order 
of  the  secretary  of  state  be  in  all  things  confirmed  and 
approved,  and  that  the  proceedings  of  the  said  objector, 
Andrew  31.  ^Morrissev,  be  dismissed. 

The  case  comes  to  this  court  to  review  the  judgment 
rendered  in  the  district  court.  It  is  contended  that  the 
judgment  of  the  district  court  should  have  been  in.  favor 
of  said  Morrissey  and  against  the  defendant,  Wait,  and 
that  an  order  should  have  been  entered  enjoining  the  sec- 
retaiy  of  state  from  certifying  the  names  of  said  candi- 
dates to  the  several  county  clerks  to  be  placed  upon  the 
official  ballot. 

It  appears  from  an  examination  of  the  record  that  there 
w^as  a  mass  conventi(m  held  in  Lincoln  at  the  citv  Audi- 
torium,  Sei)tember  3,  1912,  and  that  more  than  500  elec- 
tors were  in  attendance  and  i)articipating.  It  is  con- 
tended that  in  the  afternoon  there  were  less  than  250 
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voters  present  in  the  auditorium,  but  it  further  appears 
that  later  in  the  evening  there  was  an  immense  audience. 
It  is  alleged  that  the  electors  came  for  the  purpose  of 
liearing  Governor  Johnson  of  California  deliver  a  speech. 
It  must  b^  admitted  that,  if  a  large  number  of  electors 
were  there,  they  may  have  been  there  for  the  purpose  of 
participating  in  the  convention,  as  also  for  the  purpose 
:>f  hearing  the  speech.  It  being  admitted  that  a  large 
audience  liad  assembled,  it  is  impossible  to  say  for  what 
|)articular  purpose  they  were  there.  It  is  contended  that 
the  papers  signed  were  in  five  separate  parts,  although 
they  all  read,  in  substance,  the  same  way.  It  would  not 
be  expected  that  578  names  would  all  be  placed  on  one 
long  paper,  when  it  would  be  much  more  convenient  to 
put  them  on  five  papers.  This  objection  is  purely  techni- 
cal and  without  merit. 

A  consideration  of  the  statute  would  seem  to  dispose 
i>f  the  questions  presented.  Section  lISs,  ch.  26,  Comp. 
St.  1911,  would  seem  to  furnish  statutory  authority  for 
organizing  a  new  party  in  the  state.  It  provides:  "Elec- 
tors may  form  a  new  party.  *  *  *  In  order  to  form  a 
new  party  tliere  shall  be  present  at  a  mass  convention 
electors  to  the  number  of  at  least  five  hundred  (500)  in 
a  state  ccmvention."  Section  117/,  ch.  26,  Comp  St.  1911, 
provides:  "The  name  of  no  candidate  shall  be  printed 
Upon  an  official  primary  ballot  unless  at  least  thirty 
(30)  days  prior  to  such  primary''  nomination  papers 
be  filed.  It  is  provided  by  section  llSn,  ch.  26,  Comp. 
St.  1911:  "Certificates  of  nomination  for  a  new  party 
may  be  filed  with  the  secretary  of  state  or  the  county  or 
municipal  clerk  twenty-five  or  twenty  or  fifteen  days  be- 
fore the  election,  as  the  case  may  require."  The  foregoing 
section  provides  that  this  may  be  done  in  nominations 
that  are  made  by  convention  or  committee.  The  foregoing 
sections  seem  to  disi>ose  of  the  matter.  It  would  seem 
not  to  be  the  intention  of  the  primary  act  to  abrogate 
the  right  of  electors  to  form  a  new  party ;  but  apparently 
the  thing  contemplated  is  to  perpetuate  the  right  to  form 
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new  parties.  Whether  it  is  essential  that  the  particular 
500  electors  who  must  be  present  at  a  mass  state  conven- 
tion to  form  a  new  party  shall  be  the  identical  electors 
who  are  contenii)l<nted  by  the  act  as  necessary  to  sign  an 
agrooment  to  form  such  new  party  may  be  debatable.  Sec- 
tion 45,  ch.  52,  laws  1907,  provides,  among  other  things, 
that  "in  onler  to  form  a  now  party  there  shall  be  present 
at  a  mass  convention  electors  to  the  number  of  at  least 
five  hundred  (500)  in  a  state  convention,"  and  electors 
to  "at  least  the  number  specified  shall  sign  an  agreement 
to  form  such  new  party  and  support  its  nominees  at  the 
next  election ;"  but  the  act  does  not  say  the  same  500  at 
the  conv(»ntion  shall  sign  the  agreement.  It  would  be  a 
harsh  construction  of  the  act  to  say  that  the  same  500 
who  attend  the  convention  shall  also  sign  the  agreement. 

There  is  a  (contention  made  that  the  purpose  of  form- 
ing the  new  party  is  not  to  bear  immediate  fruit,  and  that 
the  new  party  is  not  to  have  recognition  until  after  it  has 
voted  at  a  primary.  This  is  not  according  to  the  Ameri- 
can idea,  and  it  wcmld  be  eminently  unjust  It  would  be 
directly  in  conflict  with  section  22  of  the  Nebraska  bill 
of  rights,  which  provides:  "All  elections  shall  be  free; 
and  there  shall  be  no  hindrance  or  impediment  to  the 
right  of  a  qualified  voter  to  exercise  the  elective  fran- 
chise." 

Secretary  of  State  Wait  acted  upon  the  evidence  brought 
before  liim.  His  conclusion  seems  to  have  been  a  proper 
one.  It  was  sustained  by  the  district  court  for  Lancaster 
county.  It  would  be  unfair  to  many  thousand  electors  of 
the  state  of  Nebraska  to  prevent  them  from  voting  for 
the  candidates  of  their  choice. 
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Fannib  Cusiok,  APPELI4BE,  V.  Nathan  Bbodsky  et  al., 

APPELLANTS. 
FlLKD  NOYXMBEB  1,   1912.     No.  16,783. 

Judgment:  Suit  to  Vaoatb:  Bvidencb.  Evidence  examined  and  set 
out  in  the  opinion,  held  sul&cient  to  sustain  the  finding  and  de- 
cree of  the  district  court. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

J.  E.  von  Dom,  for  appellants. 

J.  J.  O^Connor,  contra. 

Fawobtt,  J. 

Defendant  Brodsky  was  a  retail  grocer  in  Omaha. 
Among  his  customers  was  one  Charles  W.  Ellis,  whose 
wife  is  a  sister  of  plaintiff.  The  Ellis  family  traded  with 
defendant  for  a  number  of  years.  As  a  result  of  such 
trading  the  Ellises  finally  became  indebted  to  defendant 
in  the  sum  of  about  |140.  Defendant  appears  to  have  sold 
out  his  business  and  placed  his  accounts  in  the  hands  of  a 
collector.  Suit  was  brought  in  justice  court  ui>on  the 
Ellis  account  against  plaintiff,  and  service  of  summons 
was  made  upon  her.  At  the  time  set  for  hearing  neither 
plaintiff  nor  defendant  appeared  at  the  justice  court. 
Judgment  was  entered  against  plaintiff.  Upon  the  judg- 
ment thus  entered  defendant  subsequently  had  an  execution 
issued,  and  was  about  to  levy  upon  property  of  plaintiff, 
when  she  brought  this  suit  to  restrain  proceedings  under 
the  execution,  and  to  set  aside  tlie  judgment  upon  the 
ground  that  she  was  in  no  manner  indebted  to  defendant, 
and  that  after  bringing  the  suit  ajrainst  her  defendant  told 
her  that  it  was  brought  against  her  by  mistake;  that  she 
need  not  pay  any  attention  to  the  suit,  as  he  would  with- 
draw it ;  that  she  relied  upon  his  statements,  and  for  that 
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reason  did  not  appear  at  the  time  set  for  trial;  that  she 
never  knew  that  any  further  steps  had  been  taken  in  the 
matter  until  defendant  was  about  to  enforce  his  judgment 
by  the  execution  above  referred  to.  There  was  a  trial  to 
the  district  court  for  Douglas  county,  which  resulted  in 
a  finding  in  favor  of  plaintiff  and  a  decree  restraining  the 
enforcement  of  the  execution,  vacating  the  judgment  of 
the  justice,  and  ordering  that  the  i)artie8  appear  before  the 
said  justice  on  March  14, 1910,  or  before  some  other  justice 
if  the  case  should  be  removed,  for  the  purjwse  of  trying  the 
cause  of  action  upon  the  account  upon  its  merits.  Prom 
this  decree  defendant  Brodsky  appeals. 

The  only  reason  assigned  for  asking  a  reversal  of  the 
decree  of  the  district  court  is  the  statement  in  the  brief  of 
defendant  that  the  judgment  of  the  district  court  is  not 
supported  "by  that  preponderance  of  evidence  necessary  to 
sustain  an  injunction  enjoining  the  enforcement  of  a  judg- 
ment at  law,  where,  as  is  disclosed  in  this  case,  the 
plaintiff  had  proper  notice  of  the  commencement  of  the 
suit  in  which  the  judgment,  which  the  plaintiff  herein 
seeks  to  enjoin,  was  rendered."  After  a  careful  reading 
of  the  entire  bill  of  exceptions  we  are  unable  to  agree  with 
counsel.  Plaintiff  testifies  une<iui vocally  that  when  the 
summons  in  the  justice  suit  was  served  upon  her  she  called 
defendant,  wMth  whom  she  was  well  acquainted,  by  tele- 
phone, and  asked  him  why  he  had  sued  her  for  this  account; 
that  he  told  her  he  had  gone  out  of  business,  and  the  bills 
were  all  put  in  a  bunch  together;  that  "he  didn't  intend  for 
that  to  go  in.  *  *  *  He  vsaid  he  would  call  it  off,  and  not 
to  pay  any  more  attention  to  it;  he  would  go  down  and  see 
this  lawyer,  and  call  it  off."  It  is  true  defendant  denies 
having  made  this  statement,  and  says  that  what  he  told  her 
•  was:  "If  the  bill  will  be  paid  we  wouldn't  sue  it.  That 
is  all  I  said."  Mrs.  Ellis  testified  that  she  went  to  see  him 
about  tlie  suit,  and  asked  him  why  he  had  brought  suit 
against  her  sister ;  that  he  said :  "O,  Mrs.  Ellis,  I  will  call 
it  off."  The  evidence  does  not  show  that  this  statement  to 
Mrs.  Ellis  was  communicated  to  plaintiff  before  the  day 
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set  for  the  trial.  Defendant's  argument  is  therefore  sound 
that  the  statement  by  defendant  to  Mrs.  Ellis,  even  if 
made,  which  defendant  denies,  would  not  taflford  any  excuse 
for  the  failure  of  plaintiff  to  attend  at  the  time  of  the  trial. 
But  there  is  one  circumstance  shown  by  defendant's  own 
testimony  which  tends  strongly  to  corroborate  plaintiff 
that  he  had  agreed  to  call  the  case  off.  While  upon  the 
stand  as  a  witness  in  his  own  behalf,  he  testified  that  he 
did  not  attend  the  trial  himself,  and  does  not  know  who* 
made  proofs  of  the  account.  The  record  does  not  en- 
lighten us  upon  that  point  beyond  the  statement  by 
counsel  for  defendant  upon  the  stand  that  he  made  proof. 
Just  how  he  made  it  is  not  shown. 

Upon  the  question  as  to  whether  or  not  plaintiff  had 
any  meritorious  defense  to  the  action  if  she  had  attended 
at  the  time  of  the  trial,  the  evidence  is  not  very  satis- 
factory. There  is  no  dispute  but  what  the  debt  sued  for 
was  the  debt  of  the  EUises.  It  is  conceded  that  plaintiff 
never  agreed  in  writing  to  be  responsible  for  the  debt,  but 
defendant  and  his  wife  say  that,  when  the  account  of  the 
EUises  began  to  grow,  they  were  not  willing  to  continue 
increasing  it,  and  that  plaintiff  then  came  to  them  and 
told  them  to  let  Mrs.  Ellis  have  what  she  needed,  and  that 
she,  plaintiff,  would  see  that  the  goods  were  paid  for. 
This,  plaintiff  unequivocally  denies.  Defendant  places 
the  time  when  this  pledge  was  made  by  plaintiff  as  some 
two  or  three  years  prior  to  the  hearing  of  this  suit,  yet  he 
furnishes  no  evidence  that  plaintiff  had  ever  paid  him 
anything  during  all  of  that  time  on  account  of  the  EUises, 
except  one  item  of  $50,  which  plaintiff  admits  having 
made,  but  testifies  that  when  she  made  it  she  told  de- 
fendant that  she  was  making  the  pajTnent  on  account  of 
her  sister  as  a  Christmas  present.  She  denies  ever  having 
become  security  or  ever  having  acknowledged  that  she  was 
in  any  manner  liable  for  the  debts  of  the  EUises.  Whether 
she  did  or  not,  however,  is  a  question  which  can  be  de- 
termined when  the  law  action  is  finally  tried  in  instice 
court  under  the  decree  rendered  by  the  district  court  in 
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this  case.  Witliout  pursuing  the  matter  further,  we  think 
the  evidence  is  sufficient  to  sustain  the  decree  as  entered 
by  the  district  court. 

Affirmed. 


Charles  G.  Helming  bt  al.,  appellees,  v.  Emil  O. 

Forrester  bt  al.,  appellants. 

Fn.ED  NovEMBEB  1,  1912.     No.  17,372. 

1.  Ejectment:    Parties.     Where  parties  entitled  to  the  possession  of 

land,  in  arranging  for  the  commencement  of  an  action  to  recover 
such  possession,  execute  to  their  attorneys  a  quitclaim  deed  to 
an  undivided  half  of  such  land  under  an  agreement  that  such 
deed  is  to  be  held  as  security  only  for  the  services  to  be  ren- 
dered by  such  attorneys  in  their  behalf,  such  deed  is  in  effect  a 
mortgage,  and  does  not  render  it  necessary  to  join  the  grantees 
therein  named  as  plaintiffs  in  such  action. 

2.  Appeal:    Law  of  the  Cask.     "The  decision  of  questions  presented 

to  this  court  in  reviewing  the  proceedings  of  the  district  court 
becomes  the  law  of  the  case,  and,  for  the  purposes  of  the  litiga- 
tion, settles  conclusively  the  points  adjudicated."  Anheuser-Busch 
Brewing  Ass'n  v.  Hier,  61  Neb.  582. 

8.  Trial:  DiiiECTiNo  Verdict.  In  the  trial  of  an  action  In  ejectment, 
where  the  undisputed  evidence  clearly  establishes  the  right  of 
possession  to  be  in  one  of  the  parties  to  such  action,  it  is  not 
error  for  the  court  to  direct  the  verdict. 

4.  :     Instruction.     The    instruction   given   by   the   trial   court 

examined,  and  held  to  have  properly  submitted  to  the  jury  the 
only  controverted  question  of  fact  in  the  case. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

E.  A,  Cook,  for  appellants. 

Douglas  Dereniore,  F.  J.  Mdck,  Edwin  Vail  and  (7.  E, 
Spear,  contra. 
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Fawcbtt,  J. 

This  case  was  advanced  under  our  rules;  it  being  its 
second  appearance  in  this  court.  Our  former  opinion  will 
be  found  reported  in  87  Neb.  438.  The  facts  are  therein 
stated,  and  need  not  be  repeated  here.  After  the  case  was 
remanded,  the  petition  was  amended  by  adding  the  aver- 
ment, "that  said  plaintiffs  have  a  legal  estate  in  and  are 
entitled  to  the  possession  of  said  described  premises,  and 
said  defendants  since  the  25th  day  of  December,  1901,  have 
unlawfully  kept,  and  still  unlawfully  keep,  the  plaintiffs 
out  of  the  possession  of  said  premises."  A  jury  was  im- 
paneled, and  the  trial  proceeded  upon  the  theory  that  it 
was  an  ax^tion  in  ejectment. 

The  interest  of  Minnie  C.  Helming  and  of  her  heirs, 
defendants  herein,  the  void  character  of  the  decree  of  the 
county  court,  the  right  of  the  plaintiffs  to  prosecute  the 
action  for  x>ossession,  and  the  defense  of  the  statute  of 
limitations  are  all  disposed  of  by  our  former  opinion, 
which  is  now  the  law  of  the  case.  The  only  questions 
presented  here,  which  were  not  disposed  of  there,  are: 
(1)  The  plea  of  a  defect  of  parties  plaintiff.  (2)  Did  the 
district  court  err  in  declining  to  submit  to  the  jury  more 
than  the  single  question  as  to  thp  value  of  the  rents  and 
profits  of  the  land  in  dispute  for  the  years  1905  to  1908, 
inclusive? 

The  contention  that  there  is  a  defect  of  parties  plaintiff 
is  based  ujwn  the  fact  that  about  two  months  prior  to  the 
commencement  of  the  action  the  plaintiffs  executed  to 
their  attorneys  a  quitclaim  deed  to  an  undivided  one-half 
of  the  land  in  controversy.  The  uncontradicted  evidence 
is  that  the  deed  was  made  and  delivered  as  security  only 
for  the  services  to  be  rendered  by  counsel  under  their 
contract  of  employment.  The  deed  was  in  effect  a  mort- 
gage, and  it  was  not  necessary  to  join  the  grantees  therein 
named  as  plaintiffs. 

The  evidence  being  undisputed  that  the  only  interest 
defendants  have  in  the  land  is  as  the  surviving  husband 
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and  son  of  Minnie  C.  Helming,  deceased,  who  was  the 
surviving  spouse  of  William  F.  Helming,  deceased,  in 
whom  the  title  and  ownership  of  the  property  was  vestfed 
at  the  time  of  his  death,  and  that  the  plaintiffs  are  the 
heirs  at  law;  of  the  said  William  F.  Helming,  the  right  of 
possession  of  the  plaintiffs  was  so  conclusively  established 
that  there  was  nothing  upon  that  point  to  submit  to  the 
jury.  In  the  trial  of  an  action  in  ejectment,  where  the 
undisputed  evidence  clearly  establishes  the  right  of  pos- 
session to  be  in  one  of  the  parties  to  such  action,  it  is  not 
error  for  the  court  to  direct  the  verdict. 

The  judgment  of  the  district  court  being  in  harmony 
with  our  former  opinion,  and  being  fully  sustained  by  the 
evidence,  it  is 

Affirmed. 

Hamrr,  J.,  concurring  in  conclusion,  and  dissenting  as 
to  reasons  given. 

As  stated  in  the  main  opinion,  our  former  opinion  is 
reported  in  87  Neb.  438,  and  it  would  not  be  necessary 
to  write  this  opinicm  if  it  were  not  for  the  fact,  as  the 
writer  conceives,  that  material  matter  is  left  out  of  the 
main  opinion.  It  is  stated  in  the  first  opinion  that 
William  F.  Helming  •died  intestate  December  5,  1889, 
without  issue,  leaving  a  widow,  Minnie  0.  Helming;  that 
his  mother,  Cliarlotte  Helming,  and  his  brothers,  Charles 
G.  Helming  and  Otto  B.  Helming,  and  his  sister,  Minnie 
Sill,  were  his  only  heirs;  that  his  mother  died  soon  there- 
after, and  that  her  interest  descended  to  the  brothers  and 
the  sister  above  mentioned,  who  were  the  plaintiffs  in  the 
action  broiiglit  in  the  district  court;  that  the  widow  made 
application  to  the  county  court  under  the  provisions  of 
chapter  57,  laws  1889,  known  as  the  "Baker  Decedent 
Law,"  to  have  the  homestead  assigned  to  her;  tlvat  action 
was  taken  by  said  court  settinis;  aside  and  assigning  to  her 
the  homestead  of  the  deceased,  consisting  of  160  acres'  of 
land;  that  slie  afterwards  married  Eniil  O.  Forrester,  and 
thereafter  died  leaving  the  defendant,  Paul  Forrester,  a 
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minor,  as  the  sole  issue  of  that  marriage;  that  during 
coverture  Minnie  C.  Helming  Forrester  and  her  husband 
executed  a  mortgage  on  the  premises  to  one  Leflang,  whicli 
mortgage  was  aftem^ards  assigned  by  said  Leflang  to  said 
Emil  O.  Forrester;  that  the  mortgage  and  assignment 
appear  on  the  records  of  said 'Dawson  county;  that  the 
said  Minnie  C.  Helming  Forrester  and  the  defendants  have 
held  possession  of  the  premises  ever  since  the  death  of 
William  F.  Helming;  that  the  plaintiflFs  brought  their 
action  alleging  that  they  were  the  heirs  of  William  F. 
Helming  and  the  owners  in  fee  of  the  premises,  and  that 
the  proceedings  by  which  the  county  court  attempted  to 
assign  the  title  in  fee  to  Mrs.  Helming  were  void ;  that  they 
prayed  that  the  cloud  ujwn  the  title  created  by  the  decree 
and  the  mortgage  and  assignment  might  be  set  aside  for 
an  accounting  of  the  money  paid  by  the  defendants  for  the 
benefit  of  the  estate,  and  for  the  rents  and  profits  received, 
and  for  the  possession  of  the  premises;  that  the  answer 
pleaded  the  decree  of  the  county  court,  the  passage  of  the 
curative  act  of  April  9, 1895,  the  payment  of  certain  mort- 
gage indebtedness  upon  the  land  in  reliance  upon  the  title 
of  Minnie  C.  Helming,  and  title  by  adverse  possession  ever 
since  the  entry  of  the  decree  in  1890,  and  defendants 
prayed  that  their  title  be  quieted  and  for  general  equitable 
relief;  that  the  reply  alleged  that  the  curative  act  was 
void,  being  in  violation  of  the  constitution  of  the  state,  and 
denied  the  other  allegations  in  the  answer;  that  upon  the 
trial  in  the  district  court  the  court  found  that  the  defend- 
ants and  Mrs.  Helming  had  been  in  the  adverse  i)ossession 
of  the  land  since  the  20th  day  of  March,  1890 ;  that  since 
the  date  of  the  decree  in  the  county  court  no  right  of 
plaint ififs  in  the  real  estate  had  been  admitted  or  recognized 
by  Mrs.  Forrester  or  the  defendants,  and  that  the  decree 
quieted  the  title  in  the  defendants. 

The  material  matter  left  out  of  the  main  opinion  is  that 
after  the  case  was  remanded  by  this  court  to  the  district 
court  for  Dawson  county,  and  there  was  an  amendment 
thereafter  made  to  the  petition  by  adding  the  averment, 
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"that  said  plaintiffs  have  a  legal  estate  in  and  are  entitled 
to  the  possession  of  said  described  premises,  and  said  de- 
fendants since  the  25th  day  of  December,  1901,  have  unlaw- 
fully kept  *  ♦  ♦  the  plaintiffs  out  of  the  possession  of 
.said  premises;"  that  the  judgment  rendered  was  upon  this 
new  state  of  facts,  and  therefore  the  further  statement 
contained  in  the  second  paragraph  of  the  syllabus  of  the 
present  main  opinion  that  "the  decision  of  questions  pre- 
sented to  this  court  in  reviewing  the  proceedings  of  the 
district  court  becomes  the  law  of  the  case,  and,  for  the 
purposes  of  the  litigation,  settles  conclusively  the  points 
adjudicated,-'  was  wholly  inapplicable.  The  old  adjudi- 
cation could  not  adjudicate  a  new  p-et  of  facts.  As  the 
prayer  to  the  first  petition  was  set  aside  the  cloud  upon 
the  title  created  by  the  decree  and  the  mortgage  and  the 
assignment  thereof,  and  for  an  accounting  of  the  money 
paid' by  defendants  for  the  benefit  of  the  estate,  and  for  the 
rents  and  profits  received,  and  for  which  the  plaintiffs 
would  in  equity  be  liable,  and  to  enter  a  judgment  in  con- 
formity with  such  findings,  and  the  prayer  of  the  defend- 
ants was  that  their  title  be  quieted,  and  for  general 
equitable  relief,  the  case  then  made  was  one  in  equity  to 
quiet  title,  and  the  amendment  thereafter  made  was  for 
"an  execution  for  the  delivery  of  the  possession  of  said 
premises,  and  costs,"  and  changed  the  nature  of  the  case 
to  a  law  action. 

In  the  present  case  the  defendants'  answers  were  in 
effect  general  denials  and  a  plea  of  defective  parties 
plaintiff,  and  the  case  was  tried  before  a  jury,  and  pro- 
ceeded apparently  upon  the  theory  that  it  was  an  action 
in  ejectment,  although  it  had  formerly  proceeded  as  an 
action  to  quiet  title.  The  defendants  requested  an  in- 
struction submitting  the  ownership  of  the  land  to  the 
jury,  but  the  instruction  was  refused.  The  court  sub- 
mitted to  the  jury  but  one  instruction,  which  was  to  find 
the  value  of  the  rents  and  profits  of  the  land  in  dispute 
for  the  years  1905,  1906,  1907,  190S.  There  was  a  find- 
ing by  the  jury  under  the  direction  of  the  court  that  the 
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plaintiffs  were  entitled  to  and  should  recover  possession 
of  the  land,  and  there  was  also  a  finding  that  the  plain- 
tiffs should  recover  f 600  for  rents  and  profits.  There  was 
a  judgment  on  the  verdict  for  .the  plaintiffs.  It  will  be 
seen  that  the  action  was  treated  by  the  parties  and  by 
the  court  as  one  in  ejectment.  Tlie  judgment  rendered 
is  a  judgment  in  ejectment.  The  main  opinion  is  also 
inadvertently  without  a  statement  that  tlie  original  case, 
upon  which  the  former  opinion  of  this  court  was  founded, 
proceeded  as  an  action  to  quiet  title,  while  the  second 
ease  after  the  amendment  was  made,  and  touching  which 
the  present  opinion  was  rendered,  proceeded  as  an  action 
for  the  i)ossession  of  real  property. 

It  is  contended  by  the  defendants  that  it  is  not  a  ques- 
tion whether  this  court  held  the  decree  of  the  county  court 
to  be  void,  but  did  Mrs.  Helming  assert  rights  under  the 
decree  of  the  county  court  which  were  recognized  by  the 
district  court,  however  erroneously,  and  of  which  facts 
the  plaintiffs,  or  part  of  them,  had  notice  at  that  time. 
It  is  contended  by  the  defendants  that  the  statute  of  limi- 
tations would  begin  to  run  from  that  time,  and  that,  if 
Mrs.  Helming  asserted  her  rights  by  reason  of  *he  decree, 
her  adverse  possession  would  begin  at  that  date,  not  be- 
cause  of  the  decree,  but  because  of  the  assertion  of  the 
right.  It  is  also  contended  by  the  defendants  that  the 
second  fact  which  enters  into  their  case  is  the  transfer  by 
the  plaintiffs  to  two  of  their  attorneys  of  one-half  of  the 
land  in  controversy  by  quitclaim  deed,  and  before  the 
suit  was  originally  commenced.  This  seems  to  be  the  only 
contention  of  the  defendants  answered  by  the  main  opin- 
ion. Defendants  also  contend  that  the  amended  plead- 
ings have  so  changed  the  issues  from  what  they  were  at 
the  first  trial  that  the  defendants  are  in  no  manner  bound 
by  the  opinion  of  the  court  touching  the  former  trial. 
They  earnestly  contend  that  title  to  the  land  is  in  the 
defendants  by  adverse  possession. 

It  is  contended  by  the  defendants  that  the  petition  and 
answer  necessary  to  a  decree  in  the  district  court  should 
22 
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have  been  admitted  in  evidence.  They  were  offered  by 
the  defendants,  and  their  admission  was  denied  by  the 
trial  court.  It  is  claimed  that  they  were  competent  evi- 
dence because  thev  showed  an  assertion  of  absolute  title 
to  the  land  in  controversy  by  said  Minnie  C.  Helming 
under  the  said  decree.  It  is  claimed  that  by  the  proceed- 
ings of  the  district  court  direct  knowledge  w^as  brought 
home  to  the  plaintiffs  that  Minnie  0.  Helming  was  not 
claiming  simply  a  life  estate  in  the  land,  but  that  she  was 
claiming  an  ahi^olute  title  in  fee.  It  is  contended  by  the 
defendants  that,  from  the  time  Mrs,  Helming  filed  her 
answer  in  the  district  court  in  the  case  brought  by  Charles 
G.  Helming  for  an  order  to  sell  the  real  estate  to  pay 
debts,  the  phiintiffs  knew  that  she  was  holding  the  land 
claiming  to  be  tlie  owner  in  fee,  and  that  this  was  suffi- 
cient to  support  the  running  of  the  statute  of  limitations 
in  her  favor,  except  the  one  concerning  the  quitclaim  deed 
to  counsel  Derremore  and  Mack.  These  contentions  of  the 
defendants  do  not  seem  to  be  answered  in  the  main  opin- 
ion. There  is  seemingly  a  mistake  in  suggesting  that  they 
were  adjudicated  in  the  former  case,  bec^ause,  for  the  rea- 
sons stated^  tbey  woukl  not  have  been  adjudicated.  Our 
court  has  held  that  the  statute  of  limitations  begins  to 
run  as  to  the  right  to  quiet  title  as  soon  as  an  action  might 
be  brought  for  that  purpose;  that  such  action  may  be 
brought  before  the  expiraticm  of  a  life  estate  and  as  soon 
as  the  riglit  accrues  to  the  remainderman.  It  is  perhaps 
confusing  that  there  should  he  such  a  distinction  between 
the  time  wiien  the  statute  begins  to  run  a*s  to  the  right  to 
quiet  title  and  when  it  bogins  to  run  as  to  the  right  to 
acquire  possession.  Whether  this  should  be  may  be  de- 
batable. It  is  clear  that  the  rule  laid  dr)wn  by  this  court 
provides  a  time  when  the  statute  begins  to  run  as  to  the 
right  to  quiet  title,  and  still  a  different  time  when  it 
begins  to  run  as  to  the  right  to  recover  possession,  but  in 
each  case  dependent  upon  tlie  time  when  the  right  ac- 
crues. In  the  instant  case  it  is  the  opinion  of  the  ma- 
jority of  the  court  that  the  statute  did  not  begin  to  run 


Vol.  92]  SEPTEMBER  TERM,  1912.  291 


Helming  v.  Forrester. 


as  to  the  right,  to  recover  possession  until  Minnie  C. 
Helming  died,  when  her  life  estate  was  extinguished.  It 
may  be  contended  witli  a  degree  of  plausibility  and  force 
that  as  soon  as  Minnie  C.  Helming  claimed  title  as  against 
Charles  G.  Helming,  who  was  trying  to  sell  the  land  as 
an  administrator,  and  claimed  that  she  was  the  owner  of 
the  property,  and  that  she  had  acquired  it  by  decree  of 
the  county  court  under  the  Baker  decedent  act,  and  that 
the  district  court  had  ratified  her  claim,  that  thon^  be- 
cause of  these  things,  the  statute  of  limitations  should 
begin  to  run. 

It  is  claimed  that  the  principle  announced  in  Hohson 
V.  Buittahle,  79  Neb.  334,  and  on  rehearing,  79  Neb.  340, 
should  determine  this  case.  That  case  involved  the  con- 
sideration of  a  petition,  pleadings  and  evidence,  showing 
that  one  Annie  E.  Hobson  died  August  17,  1888,  intestate, 
leaving  her  surviving  husband,  John  H.  Hobson,  and  her 
children,  John  J.,  aged  1  year,  Boy  J.,  aged  7  years,  Ida 
Belle,  aged  14  years,  and  George  W.,  aged  18  years;  that 
at  the  time  of  her  death  she  was  "seized"  of  a  quarter 
section  of  land  upon  which  she  had  resided  with  her  hus- 
band and  family  for  several  years  preceding  her  death; 
that  the  land  did  not  exceed  in  value,  over  and  above 
incumbrances,  ?2,000,  and  constituted  the  family  home- 
stead, if  occupying  it  as  a  family  residence  was  a  suffi- 
cient selection  under  the  homestead  law;  that  on  October 
27,  1888,  one  Palmer  was  appointed  as  administrator  of 
the  estate  of  the  deceased,  and  in  May  filed  his  petition 
under  the  statute  for  license  to  sell  lands  to  pay  debts; 
that  such  license  was  granted  by  the  district  court,  and 
the  premises  were  sold  October  24,  1890,  to  one  Charles 
Huxtable,  a  defendant,  and  the  sale  w^as  confirmed,  and 
the  administrator  conveyed  the  premises  to  tlie  purchaser, 
w^ho  went  into  possession  under  his  deed,  and  that  his  wife 
remained  in  actual  possession  until  the  final  judgment  of 
the  court ;  and  the  prayer  of  the  petition  was  for  a  decree 
declaring  the  administrator's  deed  to  be  void.  The  de- 
fendants Ida  Belle  and  George  W.  Hobson  filed  an  answer 
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adniitfing  the  allegations  of  the  petition,  the  death  of 
John  H.  Hohson,  and  asserting  title  in  themselves,  and 
asking  that  their  rights  be  investigated,  and  that  the 
defendants  Huxtable  be  *  ejected  from  the  premises. 
Against  these  defendants  Hobson  there  was  a  plea  of  the 
statute  of  limitations  by  tlie  defendants  Huxtable.  There 
waB  a  decree  in  the  district  court  quieting  title  in  the 
four  FTobsons,  subject  to  tlie  lien  of  a  mortgage  which  had 
been  paid  bv  the  money  received  from  the  purchaser  at 
the  administrator's  sale.  The  Huxtables  appealed.  They 
contended  that  the  use  of  the  property  as  a  family  home 
was  insutlicient  to  show  that  the  homestead  was  selected 
with  the  consent  of  the  wife,  and  as  to  the  defendants  Ida 
Belle  Hobson  land  George  W.  Hobson  it  was  contended 
by  the  Huxtables  that  more  than  ten  years  had  elapsed 
since  they  became  of  age,  and  that  therefore  they  were 
barred  by  the  statute  of  limitations.  This  court  held 
that  it  would,  be  presumed  from  the  use  of  the  property 
as  a  homestead  that  the  wife  consented  to  such  use,  and 
held  tliat  upon  the  death  of  the  wife  the  homestead  de- 
scended to  the  husband  during  his  life,  and  upon  his  death 
in  fee  to  the  children,  and  that  the  license  of  the  adminis- 
trator was  void,  though  the  proceedings  were  regular.  It 
was  held  tliat  section  57,  cli.  73,  Comp.  St.  1905,  provides 
"that  an  acti(m  may  be  brought  and  prosecuted  to  final 
decree,  judgment  or  order,  by  any  person  or  persons, 
whether  in  actual  possession  or  not,  claiming  title  to  real 
estate  against  any  pei*son  or  persons  who  claim  an  ad- 
verse estate  or  interest  tlierein,  for  the  purpose  of  deter- 
mining such  estate  or  interest,  and  quieting  the  title  to  said 
real  estate,"  while  section  50  contains  the  further  pro- 
vision that  "any  person  or  persons  having  an  interest,  re- 
mainder, or  reversion  in  real  estate  shall  be  entitled  to 
all  the  rights  and  benefits  of  this  act."  It  was  contended 
by  the  attorney  for  the  defendants  Ida  Belle  Hobson  and 
George  W.  IFohstin  that  the  claim  set  up  in  their  answer 
was  to  be  consideied  as  an  action  in  the  nature  of  eject- 
ment, and  that  such  an  acti(m  could  not  accrue  to  them 
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during  the  life  of  John  H.^  Hobson,  the  life  tenant.  The 
defendants  Huxtable  contended  that  since  the  Huxtables 
did  not  claim  nnder  John  H.  Hobson,  and  could  not  claim 
to  be  the  owners  of  his  interest  for  life,  an  axition  by  the 
heirs  to 'obtain  possession  could  have  been  as  well  main- 
tained before  as  after  his  death.  In  the  first  opinion  this 
court  say:^  ''We  are,  however,  unable  to  regard  this  suit 
as  an  action  in  the  nature  of  ejectment.  The  plaintiflTs 
suit  was  to  quiet  title,  and,  if  we  admit  this  claim  of  the 
defendants  Ida  Belle  and  George  W.,  we  are  committed 
to  the  anomalous  proi)osition  that  two  tenants  in  com- 
mon can  join  in  an  action  which  shall  be  on  the  part  of 
one  an  action  to  quiet  title,  and  on  the  part  of  the  other 
an  action  in  ejectment.'^  This  court  then  further  say 
in  the  first  opinion  that  the  two  ajctions  are  incompatible, 
that  they  require  different  methods  of  trial  and  a  different 
judgment  at  the  end  of  the  trial.  In  the  first  opinion,  at 
considerable  length,  the  court  emphasizes  the  impossibility 
of  joining  two  such  diverse  actions,  but  in  the  second 
opinion,  delivered  on  the  rehearing,  this  court  said  that 
if  a  remainderman,  not  being  under  disability,  failed  for 
ten  years  after  his  cause  of  action  accrued  to  commence 
his  suit,  then  he  would  be  barred  by  the  statute  of  limi- 
tations from  maintaining  his  action  to  quiet  title,  and 
that,  if  the  remainderman  should  be  under  a  legal  dis- 
ability when  the  cause  of  action  accrued,  the  statute  would 
not  commence  to  run  against  him  until  the  disability  was 
removed,  and  the  court  held:  "The  remainderman's  es- 
tate in  the  homestead  will  not  support  an  action  in  eject- 
ment during  the  lifetime  of  the  life  tenant,  and  the  stat- 
ute of  limitations  will  not  commence  to  run  against  tliat 
possessory  action '  until  the  demise  of  the  surviving 
spouse."  In  the  seventh  paragraph  of  the  syllabus  in  the 
second  opinion  this  court  announced  the  doctrine:  "In 
an  equitable  action  to  set  aside  a  deed,  where  the  right 
of  possession  is  in  issue  and  depends  upon  principles  of 
equity  that  must  necessarily  be  determined  by  the  court,  it 
is  the  duty  of  the  court  to  determine  the  right  of  possession, 
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if  all  parties  in  interest  are  before  the  court,  and  put  the 
parties  entitled  thereto  into  possession."  Now,  in  that  case 
it  was  not  the  petition  which  demanded  possension.  That 
seems  to  have  demanded  that  a  deed  be  declared  void,  but 
the  defendants  Ida  Belle  Hobson  and  George  W.  llobson 
in  their  answer  and  cross-petition  prayed  the  court  to  put 
them  in  possession.  They  were  in  court  alleging  facts 
which  entitled  tliem  to  bring  ejectment,  and  tliey  insisted 
that  the  court  should  render  a  judgment  putting  th^n 
in  possession.  By  the  first  opinion  in  the  case  they  were 
denied  the  claim  which  they  made  and  which  had  been 
granted  them  in  the  district  court,  and  a  judgment  of  the 
district  court  was  reversed  as  to  them  and  their  action 
dismissed;  the  court  remarking:  "It  is  a  practical  as 
well  as  a  legal  impossibility  to  join  two  such  diverse  ac- 
tions." In  the  second  opinion  no  such  difficulty  was  en- 
countered, and  the  opinion  was  unanimous.  The  writer 
of  the  former  opinion  concurred  in  the  opinion  upon  the 
rehearing.  In  the  latter  opinion  it  was  said  that  more 
than  ten  years  intervened  between  the  majority  of  the 
defendants  Ida  Belle  and  Greorge  W.  Hobson  on  the  one 
hand,  and  the  commencement  of  the  action  on  the  other, 
and  therefore  that  the  statute  of  limitations  barred  the 
action  of  the  said  defendants  Hobson  to  quiet  their  title 
to  the  real  estate  involved  (First  Nat.  Bank  v,  Pilger,  78 
Neb.  168;  Holmes  v.  Mason,  80  Neb.  448),  and  therefore 
that  the  district  court  erred  in  quieting  their  title  to  the 
said. real  estate;  but,  as  they  were  before  the  court  de- 
manding the  possession  of  their  part  of  the  land,  the  only 
relief  they  were  entitled  to,  and  the  court  had  the  right 
to  award  that  possession,  it  would  do  so  {Alhin  v.  Panne- 
lee,  70  Neb.  746) ;  that  all  the  allegations  in  the  petition 
were  admitted  in  the  answer  and  cross-petition;  that  the 
claim  was  made  by  the  cross-petitioners  that  they  were 
entitled  to  the  immediate  possession  of  the  land,  and 
that  they  were  kept  out  of  that  possession  by  their  co- 
defendants,  the  Huxtables,  and  asking  judgment  ejecting 
the  Huxtables;  that  the  allegations  of  the  petition  and 
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cross-petition  were  to  be  considered  together,  and  that, 
so  considering  them,  the  defendants  Hiixtable  were  ad- 
vised of  the  nature  and  extent  of  the  claim  made  by  the 
Hobson  heirs,  both  plaintiffvs  and  defendants;  that  the 
plaintiffs  prayed  for  equitable  relief  and  possession,  and 
the  defendant  Iieirs  for  possession  only,  and  that  the  court 
would  read  the  petition  and  cross-petition  together,  and. 
the  allegations  of  the  first  pleading  might  be  considered 
to  aid  the  lack  tliereof  in  the  other.  Railway  Officiah 
d  Employees  Accident  Ass'n  v.  Drummond,  56  Neb.  235. 
The  former  opinion  in  this  court  was  vacated  and  also  the 
decree  of  the  district  court,  and  a  decree  was  entered  in 
this  court  and  in  conformity  with  the  opinion  rendered 
upon  the  rehearing. 

Minnie  C.  Helming  died  in  December,  1901,  and  until 
that  event  an  action  in  ejectment  could  not  be  maintained 
to  recover  possession  of  the  premises  because  she  had  her 
life  estate  tlierein  as  the  surviving  spouse  of  William  F. 
Helming.  As  the  right  of  any  plaintiff  to  maintain  an 
action  for  the  possession  of  said  premises  could  not  accrue 
until  that  time,  the  statute  of  limitations  did  not  begin  to 
run  until  that  time  was  reached.  The  petition  in  this  case 
was  filed  June  2e5,  1908,  and  the  amendment  thereto  con- 
taining the  allegation  concerning  tlie  plaintiffs'  alleged 
possessory  right  to  the  premises  was  made  by  leave  of  the 
court  February  28,  1911.  It  will  therefore  be  seen  that 
the  ten  years  required  for  a  blar  against  the  plaintiffs' 
action  had  not  expired  at  the  time  of  the  amendment  to 
the  petition,  and  the  action  was  therefore  well  within  the 
time.  Under  the  rule  in  Hohson  v.  Buxtahle,  supra,  the 
cause  of  action  for  the  possession  of  the  property  having 
been  brought  within  ten  years  from  the  termination  of  the 
life  estate,  it  was  not  barred. 

But,  in  the  opinion  of  the  writer,  it  is  not  a  question 
of  whether  Mrs.  Minnie  C.  Helming  had  a  good  title  by 
reason  of  the  proceedings  in  the  county  court,  and  by 
reason  of  the  proceedings  in  the  district  court  in  which 
Charles  G.   Helming  was  prevented   from   obtaining  a 
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license  to  sell  the  homestead  for  the  payment  of  alleged 
debts  against  the  estate.  If  Mrs.  Helming  af^serted  that 
she  was  the  owner  of  the  property  and  claimed  tlie  prop- 
erty by  a  title  ever  so  inadequate,  the  statute  of  limitations 
ought  to  have  begun  running  at  that  time,  and  in  that 
event  her  heirs  would  be  the  owners  of  the  property.  It 
may  be  argued  that,  as  her  claim  was  based  upon  an  insuffi- 
cient and  unauthorized  proceeding,  therefore  everybody 
would  take  notice  that  she  had  nothing.  But  she  did  have 
possession^  and  she  tods  claiming  the  title.  As  this  court 
has  construed  the  law  in  Hobson  v,  Huxtdbley  supra  no 
action  for  possession  could  be  brought  against  Mrs.  Helm- 
ing as  long  as  her  life  estate  continued,  and  therefore  no 
action  could  be  brought  for  the  possession  of  the  premises. 
That  is  undoubtedly  the  law;  but  that  is  still  not  an  answer 
to  the  question  as  to  wh(»ther  Mrs.  Helming  had  no  right 
to  claim  possession  by  reason  of  an  inadequate  and  insuffi- 
cient title,  and,  if  she  did  exercise  such  a  right,  whether 
the  statute  would  not  then  b(*gin  to  run.  There  is  danger 
that  this  court  mnv  have  confused  the  existence  of  an 
actual  legal  right  with  the  right  of  an  unfounded  claim  of 
possession.  Mrs.  Helming  forfeited  nothing  by  reason  of 
making  her  unfounded  claim.  The  lawful  claim  of  pos- 
ses-sion  may  originate  in  an  unauthorized  possession  which 
cannot  be  legally  defended.  The  running  of  the  statute 
of  limitations  determines  the  right,  and  not  the  legality  of 
the  claim. 

At  the  trial  of  the  instant  case,  Charles  G.  Helming 
testified,  as  shown  by  the  abstract,  that  "on  January  4, 
1908,  myself,  my  brother  and  sister  made  a  deed  for  an 
undivided  one-half  interest  in  this  land  to  Douglas  Dere- 
more  and  Fred  J.  Mack.  We  made  the  deed  as  a  guaranty 
for  the  attorneys'  pay  in  this  suit  and  a  previous  one.  We 
executed  and  delivered  the  deed  to  them  to  secure  the 
attorneys  for  their  pay  in  tliis  cnse;  T  will  say  in  the 
previous  case  and  all  cases,  all  cases  that  might  come  up 
concerning  this  land."  This  testimony  is  not  disputed  in 
any  way.  It  appears  to  be  a  fact  that  a  quitclaim  deed  was 
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made  to  secure  the  attorneys  their  fee.  This  deed  was 
made  to  secure  the  attorneys  their  fee  in  case  they  suc- 
ceeded in  winning  the  suit.  Unless  the  defendants  have  in 
some  way  been  misled  to  their  prejudice  by  the  quitclaim 
deed  to  Deremore  and  Mack,  it  is  difficult  to  understand 
why  they  have  any  legal  or  moral  right  to  shelter  them- 
t*lves  behind  the  technical  alleged  rule  which  would  forbid 
inquiry  concerning  what  the  deed  actually  was  as  between 
the  parties  and  the  purpose  for  which  it  was  made.  In 
f^tall  V.  Jones,  47  Neb.  706,  this  court  held :  "In  this  state 
i\  deed  absolute  in  form  passes  the  legal  title,  although  in- 
tended as  security  for  a  debt,  and  for  most  purposes  treated 
iis  a  mortgage."  In  the  opinion  it  is  said:  "But  in  this 
state  a  deed  absolute  in  form,  although  intended  as 
security,  and  in  general  treated  as  a  mortgage,  passes 
the  legal  title  to  the  mortgagee" — citing  OaUaghcr  v. 
(m  id  dings,  33  Neb.  222,  and  Harrington  v.  Birdsall, 
38  Neb.  176.  But  in  these  the  question  was  not 
raised,  as  it  is  raised  in  this  case,  simply  as  a  bar  to  pre- 
vent the  assertion  of  a  right  otherwise  considered  as  well 
founded  in  law  and  equity.  In  this  same  case  of  Stall  v. 
Jones,  Commissioner  Ievinb,  delivering  the  opinion  of  this 
court,  cited  Shuhert  v.  Stanley,  52  Ind.  46,  Trull  v.  Skinner, 
17  Pick.  (Mass.)  213,  and  Carpenter  v.  Carpenter,  70  111. 
157,  to  show  that,  when  the  mortgagor  voluntarily  surren- 
ders the  defeasance  or  abandons  the  payment  of  the  debt, 
the  conveyance  then  becomes  absolute  and  vests  complete 
title  in  the  mortgagee.  In  Oallagher  v.  Oiddings,  supra, 
there  was  neglect  by  plaintiff,  after  a  decree  in  his  favor 
permitting  redemption,  to  i)ay  the  money  due,  and  there- 
upon the  petition  was  dismissed.  It  will  be  seen  that  in 
all  these  cases  there  is  something  to  he  done  before  the  title 
of  the  mortgagee  becomes  absolute.  Section  10855,  Ann. 
St  1911,  reads :  "In  the  absence  of  stipulations  to  the  con- 
trary, the  mortgagor  of  real  estate  retains  the  legal  title 
and  right  of  possession  thereof."  The  quitclaim  deed 
given  in  the  instant  case  was  treated  by  the  parties  to  it 
as  a  mortgage,  and  was  so  intended  by  them.    We  know 
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of  no  reason  why  the  defendants  should  be  allowed  to  have 
it  oonsidered  as  an  absolute  conveyance,  contrary  to  the 
intention  of  the  parties  to  it.  Section  29  of  the  code  pro- 
vides :  "Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in 
section  32."  The  plaintiffs  are  the  real  parties  in  interest, 
and  therefore  have  the  right  to  prosecute  the  case. 

I  dissent  from  the  second  paragraph  of  the  syllabus 
because  the  same  is  not  applicable  to  this  case.  When  the 
former  opinion  was  delivered,  the  issues  under  the  plead- 
ings were  not  the  same  as  they  are  in  the  instant  case. 

I  dissent  as  to  the  time  when  the  statute  of  limitations 
should  beg^n  to  run  under  the  possession  and  claim  of 
riglit  to  possession  by  Mrs.  Helming,  but  under  the  rule 
laid  down  in  Hohson  v,  TTuxtahle^  supra,  reluctantly 
concur  in  the  judgment  of  affirmance  which  will  have  to  be 
rendered. 


James  Q.  Hardin  v.  State  op  Nebraska. 

Filed  Novembkb  1,  1912.    No.  17,664. 

1.  Criminal  Law:  Plea  in  Abatement:  Question  tob  Goubt.  "Where 
a  plea  in  abatement  in  a  criminal  proflecutioB  preeonta  ques- 
tions of  law  only,  it  is  proper  for  the  trial  court  to  determine 
such  questions  without  the  intervention  of  a  jury."  Stetter  v. 
State,  77  Neb.  777. 

2. :     Statute:     Titub:     "Railboad  Cab."     The   act  known   as 

"Senate  File  150"  (laws  1905,  ch.  184)  examined,  and  held  that 
the  enumeration  of  buildings  contained  within  section  1  of  the 
act,  which  includes  "railroad  car/'  comes  fairly  within  and  is 
not  broader  than  the  title. 

3.  Burglary:  Byidence.  Evidence  examined  and  set  out  in  the 
opinion,  held  sufficient  to  establish  the  corpus  delicti. 

4. :    i:7fobmation.     The  information  examined  and  set  out  In 

the  opinion,  held  sufficient  to  sustain  a  oonvicticm  for  burglary. 

5.  Oriminal  Law:  Evidence:  Admissions.  The  evidence  as  to  al- 
leged admissions  made  by  defendant  examined  and  set  out  tai  the 
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opinion,  held  InsuflScient  to  show  tliat  the  admissions,  if  made, 
were  obtained  under  threats. 

6.  Buyg^lary:  Evidence.    Evidence  examined  and  set  out  in  the  opinion* 
?^ld  suflScient  to  sustain  the  conviction. 

Error  to  the  district  court  for  Richardson  county: 
John  B.  Rapbr,  Judge.    Affirmed. 

James  E.  Leyda,  for  plaintiflf  in  error. 

Grant  G.  Martin,  Attorney  General^  and  Frank  E. 
Edgerton,  contra. 

Fawcett,  J. 

Defendant  was  convicted  in  the  district  court  for  Rich- 
ardson  county  of  the  burglary  of  a  railroad  car  in  the 
yards  of  the  Missouri  Pacific  Railway  Company,  in  Falls 
(Mty,  and  sentenced  to  a  term  in  the  penitentiary  of  not 
less  than  one  nor  more  than  ten  years.  From  such  convic- 
tion he  prosecutes  error  to  this  court. 

IJlaintiflf  in  error,  who  will  be  desij^^ated  as  defendant, 
in  his  brief  presents  and  argues  five  specific  grounds  for 
reversal,  which  we  will  consider  in  the  order  in  which  they 
are  presented.  Upon  the  argument  at  the  bar,  counsel 
argued  a  further  ground  that  the  evidence  was  insufficient 
to  sustain  the  verdict.  This  will  also  be  considered  in  its 
order.  The  information  charges  tliat  defendant  "did,  on 
or  about  the  30th  day  of  July,  A.  D.  1911,  in  the  county 
of  Richardson  and  state  of  Nebraska,  aforesaid,  then  and 
there  being,  tlien  and  there  a  railroad  car  of  the  Missouri 
Pacific  Railway  Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Missouri,  then  and  there 
being,  wilfully,  maliciously,  forcibly,  unlawfully,  burgla- 
riously, and  feloniously  did  break  and  enter,  with  intent 
the  goods  and  chattels  in  said  railroad  car  contained 
*    *    *    to  steal,"  etc. 

WJien  arraigned,  defendant  first  pleaded  not  guilty,  but 
!:'ter  was  granted  leave  to  withdraw  this  plea  and  file  a 
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plea  in  abatement,  the  (tnly  allegation  in  which  was :  "Be- 
cause tlie  statute  under  which  said  information  is  brought 
is  invalid,  in  that  it  was  not  properly  passed  by  thel(^is- 
laturQ  which  is  puri>orted  to  have  enacted  it."  This  plea 
was  overruled,  and  this  ruling  forms  the  basis  of  defend- 
ant's first  assignment,  viz.,  "Because  there  was  no  trial  of 
the  issue  presented  in  the  plea  in  abatement,"  Under  our 
holding  in  Stettcr  v.  'State,  77  Neb.  777,  this  assignment  is 
without  merit.  We  there  held :  "Where  a  plea  in  abate- 
ment in  a  criminal  prosecution  presents  questions  of  law 
only,  it  is  proper  for  the  trial  court  to  determine  such 
questions  without  the  intervention  of  a  jury." 

"(2)  Because  the  Daylight  Burglary  Act  is  unconstitu- 
tional, in  that  it  is  broader  than  its  title."  The  title  to 
the  act  (Senate  File  150,  laws  1905,  ch.  184)  reads:  "An 
act  to  provide  for  the  punishment  of  persons  guilty  of 
breaking  and  entering  buildings  of  all  characters,  with 
intent  to  commit  any  felony,  or  with  intent  to  steal  prop- 
erty of  any  value,  and  to  repeal  sections  48  and  53  of  the 
criminal  code  of  Nebraska,  except  as  to  offenses  heretofore 
committed  tliereunder."  Section  1  of  the  act  provides: 
"If  any  person  shall  wilfully,  maliciously  and  forcibly 
break  and  enter  into  any  dwelling  house,  kitchen,  smoke- 
house, *  *  ♦  station-house  or  railroad  car,  with  intent  to 
*  •  •  commit  any  fehmy,  or  with  intent  to  steal  property 
of  any  value,  every  person  so  offending  shall  be  punisliel 
by  imprisonment  in  the  penitentiary,"  etc.  It  is  now  con- 
tended tlmt  a  railroad  car  is  not  witliin  the  title  to  the  act 
for  the  reason  that  it  is  not  a  building;  and  numerous 
definitions  are  cited  in  support  of  this  contention. 

Is  the  statute  under  which  the  prosecution  is  brought 
invalid  l>e(*anse  in  violation  of  the  provision  of  section  11, 
art.  Ill  of  the  constitution,  that  "no  bill  shall  contain  more 
than  (me  subject,  and  the  same  shall  be  clearly  expressed 

I  ■  in  its  title?"    The  questicm  is  whether  tlie  subject  of  legis- 

lation is  clearly  expressed  in  the  title.  The  subject  is 
defined  in  the  title  of  the  act  as  "breaking  and  entering 

I  buildings  of  all  characters,"  with  intent  to  commit  felony 
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or  steal.  Breaking  and  entering  a  railroad  car  is  not  a 
different  subject  for  legislation  from  breaking  and  enter- 
ing a  warehouse  or  other  permanent  structure.  If  it  were 
a  different  subject  of  legislation,  that  of  itself  would  pre- 
vent its  being  united  with  that  subject  in  the  same  act,  as 
no  act  can  contain  more  than  one  subject.  The  subject  of 
legislation  is  the  breaking  and  entering,  with  intent  to 
steal  or  commit  felony.  Is  it  clearly  expressed  in  the 
title?  The  argument  is  that,  because  the  title  limits  the 
subject  of  legislation  to  breaking  and  entering  "buildings 
of  all  characters,"  the  breaking  and  entering  of  railroad 
cars  is  not  included,  and  therefore  the  subject  of  legisla- 
tion being  extended  in  the  act  to  cover  the  breaking  and 
entering  of  railroad  cars  is  not  clearly  expressed  in  the 
title.  The  title  names  the  two  former  sections  covering 
this  subject  and  repeals  them.  In  those  sections  the  break- 
ing and  entering  of  a  railroad  car  is  included.  It  is  mani- 
fest from  the  title  of  this  act  that  the  purpose  was  to  enact 
a  new  law  in  place  of  the  old,  and  to  make  tlie  title  general 
and  broad.  The  words  "of  all  characters"  are  added  to 
the  word  "buildings."  These  words  would  be  wholly  un- 
necessary if  it  was  intended  to  legislate  only  in  regard  to 
structures  of  a  permanent  character.  Any  one  considering 
this  title  would  necessarily  inquire  as  to  the  purpose  and 
force  of  the  added  words,  "of  all  characters."  The  object 
of  the  constitutional  provision  in  question  is  to  prevent 
surreptitious  legislation.  It  is  intended  to  enable  mem- 
bers of  the  legislature,  and  others  interested,  to  know  from 
the  title  of  the  act  the  subject  of  the  proposed  legislation. 
Those  interested  in  defining  the  crime  of  breaking  and 
entering,  which  was  substituted  for  burglary  of  the  com- 
mon law,  would  understand  that  the  legislation  might  be 
extended  to.  such  constructions  as  were  included  in  the 
former  acts,  and  which,  when  we  consider  the  derivation 
of  the  word  "building,"  are  not  necessarily  excluded  by  the 
use  of  that  term.  The  legislature  considered  this  title 
sufficient  to  notify  all  parties  of  the  subject  of  the  jrojwsed 
legislation.    If  we  adhere  to  our  rule  that  an  act  of  the 
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legislature  will  not  be  held  invalid  as  violating  the  consti- 
tution unless  it  is  clearly  and  unavoidably  so,  I  think  we 
must  hold  that  the  subject  of  this  legislation  is  sufficiently 
expressed  in  the  title. 

"(3)  Because  the  corpus  delicti  of  the  crime  was  not 
proven."  Defendant  contends  that  there  is  no  pro:if  in 
the  record  showing  that  a  crime  was  committed  within  the 
jurisdiction  of  the  court;  that  is  to  say,  that  tliere  is  no 
proof  that  the  car  was  broken  into  in  Richardson  county. 
The  car  was  sealed  in  Kansas  City,  Missouri,  which  is 
about  100  miles  distant  from  Falls  City,  only  about  four 
miles  of  that  distance  lying  within  Richardson  county.  It 
was  sealed  in  Kansas  City  July  27,  and  reached  Falls  City 
on  the  evening  of  July  29  or  the  mcMrning  of  July  30.  The 
evidence  of  the  state  shows  that,  when  the  car  was  first 
observed  by  the  agent  of  the  railroad  company,  the  seal 
was  broken.  Hence,  it  is  contended  that  there  is  no  evi- 
dence to  show  that  the  seal  may  not  have  been  broken  and 
the  car  entered  before  it  reached  Palls  City.  Tlie  trouble 
with  this  contention  h  the  evidence  shows  that  the  only 
thing  taken  from  the  oar  was  one  box  of  merchandise, 
which  was  found  in  the  weeds  close  to  tlie  car,  and  the 
testimony  of  the  witness  Kendrick,  who  was  a  detective 
in  the  employ  of  the  railroad  company,  shows  that  souk* 
time  along  in  the  night  following  defendant's  preliminary 
examination  defendant  stated  to  him  that  "Sheldon  (who 
was  jointly  infonned  against  with  defendant)  broke  the 
seal  with  a  piece  of  iron,  and  Mr.  Cantley  (another  de- 
tective in  the  employ  of  the  railway  company)  asked  him 
if  it  was  a  brake  shoe,  and  he  said,  ^I  l)elieve  it  was;'" 
that  the  witness  then  asked  him,  "What  was  you  doing 
there?"  and  he  said,  "I  was  looking  around  to  see  if  any 
one  was  coming;"  that  witness  then  said,  "You  were 
looking  out,  were  you?"  and  he  answered,  "You  can  call 
it  what  you  please."  This  testimony  by  the  witness  Ken- 
drick is  assailed  upon  the  ground  that,  at  the  time  this 
admission  is  alleged  to  have  been  made,  the  circumstances 
under  which  defendant  is  alleged  to  have  made  the  ad- 


Vol.  92]  SEPTEMBER  TERM,  1912.  303 


HArdin  y.  Stat«. 


miRRions  were  as  follows :  During  the  night  following  de- 
fendant's preliminary  hearing  the  two  railroad  detectives, 
Kendriek  and  Cantley,  together  with  the  deputy  sheriff 
and  eliief  of  police  of  Falls  City,  took  defendant  from  the 
jail  out  into  the  alley  between  the  jail  and  the  courthouse, 
and  there  questioned  defendant;  that  it  was  then  that 
defendant  is  alleged  to  have  made  the  admission  above 
referred  to.  The  testimony  of  Kendriek  is  contradicteil 
by  defendant,  who  testified  that  these  parties  tried  to 
make  him  admit  that  he  had  assisted  in  breaking  into 
the  car  in  question ;  that  the  railroad  detective  had  l>een 
drinking;  that  they  had  some  hot  words  when  he  "de- 
nounced them  as  liars  and  perjurers;"  and  that  the  deputy 
sheriff  then  took  him  back  to  jail  and  locked  him  up. 
CJoiinsel  for  defendant  says:  "Cantley  is  not  called  as  a 
witness,  and  JlcFarland  and  Aldrich  only  corroborate 
Kendriek  to  a  very  slight  degree."  Counsel  in  his  brief 
claims  that  the  defendant  asked  that  his  attorney  be 
called  in,  but  no  attention  was  paid  to  it,  and  that  the 
railroad  detective  began  to  threaten  defendant  and  thereby 
obtained  from  him  the  admission  above  referred  to.  This 
claim  of  defendant's  counsel  is  not  sustained  by  the  evi- 
dence, as  given  in  the  abstract  prepared  by  him,  beyond 
the  single  statement  that  the  detectives  and  officers  re- 
ferred to  "tried  to  make  him  admit  that  he  had  assisted 
in  breaking  into  the  car  in  question,"  but  no  testimony  is 
given  as  to  any  threats,  nor  are  any  facts  given  from 
which" his  conclusion  is  drawn,  that  they  tried  to  make 
him  admit  his  participation  in  the  breaking.  The  jury 
saw  the  witnesses  upon  the  st^ind  and  heard  their  testi- 
mony, and  by  their  verdict  have  determined  that  the 
breaking  occurred  in  Richardson  county.  The  evidence 
of  Kendriek,  which,  as  counsel  says,  is  corroborated  "to 
a  very  slight  degree''  by  the  witn(»ssc»s  ilcFarland  and 
Aldrich,  would  seem  to  be  sufficient  to  sustain  that  finding. 
"(4)  Because  the  jury  found  Hardin  guilty  of  bur- 
glary; there  being  no  such  offense  in  the  Nebraska  crim- 
inal code."    Counsel  relies  upon  In  re  McVey,  50  Neb. 
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481,  where  it  was  held  that,  "under  an  information  against 
a  person  for  the  crime  of  burglary,  he  cannot  be  con- 
victed of  the  statutory  offense  of  breakins:  and  entering 
buildings  in  the  day-time  described  in  s^^ction  53  of  the 
criminal  code."  At  the  time  the  opinion  in  that  case 
was  handed  down  the  crime  of  burglary  was  covered  bv 
section  48  of  the  criminal  code,  which  limited  tlie  break- 
ing and  entering  to  "the  night  seasim,"  and,  in  order  to 
obtain  a  conviction  under  that  section,  it  was  necessary 
to  show  a  breaking  and  entering  in  the  niglit-tinie,  while 
section  53  covered  breaking  and  entering  in  the  day-time, 
with  intent  to  steal  or  commit  felony,  and  the  court  held 
that,  under  an  information  based  upon  section  48,  a  party 
could  not  be  convicted  for  the  offense  described  in  section 
53.  By  the  act  of  1905,  sections  48  and  53  were  both  re- 
pealed, and  Senate  Pile  No.  150,  supra,  wan  substituted 
in  lieu  thereof;  so  that  the  act,  as  we  now  have  it,  covers 
the  breaking  and  entering  at  any  time  whether  day  or 
night;  the  words,  "in  the  night  season,"  having  been 
omitted.  The  attempted  distinction  between  the  terms 
"burglary"  and  "breaking  and  entering"  is,  in  our  judg- 
ment, entirely  too  technical.  As  applied  to  our  present 
criminal  code,  it  is  an  attempted  distinction  without  a 
difference. 

"(5)  Because  the  admissions  of  the  defendant  to  the 
special  agent  of  the  railroad  were  obtained  under  threats.'' 
This  assignment  is  disposed  of  by  our  discussion  of  as- 
signment No.  3. 

This  brings  us  to  the  contention  made  at  the  bar  that 
the  verdict  is  not  sustained  by  the  evidence.  This  conten- 
tion must  also  be  held  adversely  to  defendant.  The  evi- 
dence shows  without  question  that  Slield<m  entered  the 
car  in  the  afternoon,  and  threw  the  box  of  merchandise 
out  into  the  weeds;  that  during  the  evening  of  that  day 
he  and  Carlson  and  defendant  went  together  to  the  place 
where  this  box  had  been  thrown  by  Sheldon;  that  Shel- 
don then  took  some  of  the  property  out  of  the  box  and 
carried  it  away.    It  is  true  all  three  of  the  witnesses  say 
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that  defendant  took  no  part  in  rifling  the  box,  and  it  is 
songht  to  show  that  defendant  was  induced  to  accompany 
Sheldon  and  Carlson  to  tlie  yards  that  evening  under  an 
intimation  that  they  had  some  liquor  down  there.     It  is 
also  shown  that   friendly  relations  existed  between  de- 
fendant and  Sheldon,  so  much  so  that,  after  Sheldon  was 
arrested  and  locked  up,  defendant  took  some  tobacco  and 
cigarette  papers  to  him;  that  while  there  he  saw  the 
chief  of  police,  and  asked  if  he  could  talk  to  Sheldon; 
that  the  chief  of  police  asked  him  a  few  questions;  that 
defendant  told  him  where  he  worked,  "and  that  he  had 
come  down  with  this  fellow,  meaning  Sheldon,  and  was 
a  friend  of  his."    There  is  also  the  testimony  of  the  chief 
of  police  that  on  the  evening  of  July  30  he  was  called  to 
the  Missouri   Pacific  depot,  where  he  found  a  box  car 
open  and  some  goods  scattered  on  the  ground,  including 
a  pasteboard  packing  box;  that  he  took  possession  of  the 
box  and  contents  and  brought  them  to  the  courthouse, 
including  the  invoice  for  the  goods,  which  he  checked  up 
and  found  that  there  were  missing  from  the  box  a  pair 
of  shoes,  a  fountain  pen,  and  a  set  of  knives  and  forks; 
that  he  afterwards  found  the  shoes  in  a  room  occupied 
by  Sheldon;  that  some  days  afterwards  he  received  from 
one  Kidley  a  set  of  knives  and  forks;  that  on  the  way  to 
the  depot  that  evening  he  met  Sheldon  and  Carlson  be- 
tween Seventh  and  Eighth  streets  as  they  were  coming 
uptown,  and  west  of  Chase  street  he  met  defendant;  that 
it  was  probably  a  half  a  block  or  more  from  the  car  to  tlie 
point  where  he  met  defendant;  that  when  he  got  to  the 
car  the  door  was  open ;  that  he  gathered  up  the  stufif,  and 
was  starting  to  get  a  lunch  when  he  met  defendant  and 
two  Mexicans;  tliat  he  stopped  them,  told  them  he  was  a 
I)oliceman,   and  that  defendant  was   under  arrest.     He 
says:    "I  told  him  to  come  over  to  me,  and  he  came  over, 
and  I  saw  a  box  in  his  pocket,  a  pasteboard  box,  about 
the  length  of  the  knives  in  question."     That  he  took  the 
box  out  of  defendant's  i)ocket  and  shook  it,  told  him  he 
was  under  arrest  and  for  him  to  stand  there;  that  he  put 
23 
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the  box  back  into  defendant's  pocket,  "and  told  liim  to 
line  up  with  the  others,  three  or  four  fellows  and  two 
Mexicans  and  the  boys  who  had  informed  him  of  the  car 
being  opened.  That  as  they  lined  up  it  was  dark  and 
Ihey  couldn't  see,  and  5Ir.  Hardin  (defendant)  stepped 
back  of  him,  and  when  he  looked  back  he  couldn't  see 
him,  and  that  he  looked  over  and  saw  him  go  at  the  south 
end  of  the  coal  shed.  That  w^as  the  last  he  saw  of  him 
that  night." 

The  evidence  as  to  defendant's  participation  in  the 
burglary  of  the  car,  outside  of  his  alleged  admission  to 
the  witness  Keudrick,  is  not  conclusive  nor  very  satisfac- 
tory, but,  when  taken  in  connection  with  the  admission 
testified  to  by  Kendrick,  corroborated  to  some  extent  at 
least,  as  conceded,  by  the  witnesses  McFarland  and  Al- 
drich,  we  think  it  was  sufficient  to  sustain  the  verdict. 

Upon  consideration  of  the  whole  case,  we  feel  that  the 
defendant  is  y>r()bably  guilty.  The  jury  who  heard  the 
testimony  an<l  saw  the  witnesses  have  so  found.  The 
learned  trial  court,  wiio  also  had  the  advantage  of  ob 
servation,  which  is  denied  to  us,  sustained  the  verdict. 
Under  these  circumstances,  the  judgment  of  the  district 
court  must  be,  and  it  is, 

Affirmed. 

Reese,  C.  J.,  dissenting. 

I  have  read  the  evidence  in  this  case,  and  am  of  the 
opinion  that  it  falls  far  short  of  proving  plaintiff  in  error 
guilty  of  any  crime. 

Letton,  J.,  dissenting. 

Section  251,  criminal  code,  provides:  "This  code  and 
every  other  law  upon  the  sul>ject  of  crime  which  may  be 
enacted  shall  be  construed  according  to  the  plain  import 
of  the  language  in  which  it  is  written,  ♦  ♦  ♦  and  no 
person  shall  be  punished  for  an  offense  which  is  not  made 
penal  by  the  plain  import  of  the  words,  upon  pretense 
that  he  has  offended  against  its  spirit."    To  call  a  rail- 
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road  cap  of  any  description  a  bnilding  is  certainly  an 
unnsual  use  of  that  term.  The  word  "building,"  if  con- 
strued according  to  its  plain  import,  as  the  statute 
requires,  would  not  include  an  inclcKsed  railway  car;  be- 
cause T  think  no  lexicographer  has  included  any  tyi>e  of 
vehicle  within  the  meaning  of  the  word  "building.''  Sup- 
pose that  the  legislature  in  the  same  act  Imd  included 
carriages,  vStreet  railway  cars,  backs,  closed  delivery 
wagons,  and  automobiles  with  inclosed  bodies,  would  we 
say  that  these  came  properly  within  the  term  "building"? 
The  legislature  evidently  made  an  oversight.  We  cannot 
make  a  new  delSnition  for  the  word  "building"  in  order 
to  remedy  this  omission. 

Hamer,  J.,  dissenting. 

I  have  carefully  read  all  the  evidence.  There  are  156 
pages  in  the  bill  of  exceptions  besides  the  exhibits.  After 
a  careful  consideration  of  the  testimony,  I  do  not  find  it 
sufficient  to  sustain  a  verdict.  To  understand  the  evi- 
dence, it  is  necessary  to  quote  from  the  testimony. 

L.  L.  Aldrich,  the  chief  of  police,  testified  to  finding  a 
box  car  open  and  goods  taken  out  and  scattered  around. 
A  pasteboard  box  about  2J  feet  long  by  15  to  18  inches 
wide  was  found  broken  open  in  the  weeds  close  by  the  car. 
There  were  packages  of  tea  and  other  articles  in  the 
neighborhood  of  the  box.  There  was  an  invoice  bill, 
"Exhibit  A."  When  the  goods  were  checked  up  accord- 
ing to  this  invoice  bill,  there  was  a  shortage.  The  things 
gone  were  shoes,  a  fountain  pen,  and  a  set  of  knives  and 
forks.  There  was  a  railroad  bill  accompanying  the  bill 
of  lading.  The  chief  of  police  and  his  assistant  found 
shoes  in  the  City  Hotel.  They  were  in  the  room  occupie<l 
by  Thomas  Sheldon.  There  was  a  shoe  box  and  fountain 
pen  and  a  corset  cover,  ten  boxes  of  tea,  and  other  articles. 
When  going  down  to  the  car  Aldrich  met  "Tom  Slieldon 
and  Carlson  coming  up  between  Seventh  and  Eightli 
fvtreets  on  Stone  street."    He  testified,  "As  I  came  down 
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west  on  Chase  and  Seventh,  1  met  Mr.  Hardia,"  the  de- 
fendant. Aldrich  testified  that  Hardin  was  talking  to  a 
couple  of  Mexicans.  It  was  20  or  30  minutes  after  nine. 
When  Aldrich  first  met  Hardin,  Hardin  was  going  {\way 
from  the  direction  of  the  car,  and  was  not  nearer  to  the 
(*ar  than  half  a  block  or  more.  He  wavs  then  on  the  side- 
walk. The  car  that  had  been  opened  was  "right  north  of 
the  west  end  of  the  depot,''  and  50  feet  or  more  from  the 
depot  on  the  north  side.  It  was  on  the  north  track  near- 
est the  tank.  On  the  east  side  of  the  tank  there  is  an 
embankment.  The  door  of  the  car  was  open  when  Al- 
drich arrived.  The  car  which  was  open  was  next  to  the 
north  track.  There  were  no  dwellings  north  or  east  of 
the  car  until  one  got  on  the  hill.  East  of  there  are  the 
Mausts  coal  sheds.  Aldrich  told  the  defendant,  who  was 
then  talking  witli  the  Mexicans,  that  he  was  a  policeman, 
and  to  come  to  him.  Tliere  was  a  pasteboard  box  in  the 
defendant's  pocket  that  had  a  heavy  cord  tied  around  it. 
Three  or  four  men  and  two  Mexicans  were  there,  also  the 
boys  who  told  Aldrich  of  the  car  being  opened.  Aldrich 
testified  that  Hardin  stepped  back  of  him,  that  when  he 
looked  back  he  could  not  see  Hardin,  and  when  he  asked 
where  the  other  man  was  Hardin  said  "over  there,"  and 
when  Aldrich  went  over  he  f(mnd  the  Mexicans  still  there, 
but  Hardin  had  gone  over  the  south  end  of  the  coal  sheds, 
and  Aldrich  saw  him  no  more  that  night.  East  and  south- 
east of  the  car  were  some  cars  and  Gillespie's  boarding 
house.  There  were  some  knives  and  forks  which  were 
gotten  from  Joe  Ridley  who  was  arrested  by  Aldrich. 
After  this  the  defendant  was  arrested  bv  Aldrich  at  the 
ifissouri  Pacific  shops  Friday  afternoon.  On  cross-ex- 
amination Aldrich  testified  that  it  might  have  been  a 
block  away  from  the  cair  where  he  met  the  defendant; 
that  there  was  no  attempt  to  steal  the  stuflf  taken  from 
the  car;  that  the  defendant  came  up  afterwards  to  where 
Aldrich  was  at  work ;  tliat  the  defendant  went  back  to 
where  Aldrich  was  wlien  Aldrich  was  looking  at  the  stuff; 
that  there  were  seven  or  eight  people  around  there;  that 
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the  defendant  was  not  trying  to  run  away;  that  he  went 
to  Gillespie's  boarding  house  and  searched  the  defend- 
ant's room.  Prom  the  depot  to  the  Missouri  Pax^ific 
shops  is  a  good  half  mile.  Aldrich  arrested  Sheldon  at 
the  northeast  corner  of  Fifteenth  and  Stone  streets,  about 
ten  blocks  from  the  depot.  He  arrested  Carlson  at  John 
Wilson's.  Aldrich  did  not  know  whether  the  car  was 
broken  open  where  it  stood,  or  whether  it  was  open  when 
it  came  into  Falls  City,  and  did  not  know  that  the  car 
had  been  broken  by  any  of  the  defendants.  There  were 
with  Aldrich  at  the  car  Rice  McDonald,  Frank  Gamblin. 
two  Mexicans,  and  two  boys  who  called  him  down  to  the 
depot. 

Joseph  Ridley,  a  locomotive  fireman,  testified  that  when 
be  went  to  get  his  engine  that  morning,  and  at  just  about 
the  middle  of  the  stockyards,  he  saw  and  picked  up  a  little 
box  containing  a  set  of  silver  knives  and  forks.  It  was 
southeast  of  the  Missouri  Pacific  depot,  the  direction  in 
which  the  stockvards  lav  and  where  the  road  ran. 

R.  R.  McNulty  testified  that  the  defendant  was  drunk 
that  night;  that  the  defendant  was  out  in  the  mudhole 
and  staggered  around;  that  the  defendant  walked  up  t) 
where  the  men  were  near  the  car  that  was  open,  and  then 
staggered  into  the  mudhole.  It  does  not  seem  likely  he 
would  have  done  this  if  he  had  been  guilty. 

James  Kendrick,  the  detective  in  the  service  of  the  rail- 
road company,  testified  in  a  way  that  was  unsatisfactory. 
He  could  not  remember  whether  he  was  sworn  at  tho 
preliminary.  He  seemed  to  have  so  many  cases  on  hand 
that  he  got  confused.  There  were  three  cases — Hardin, 
Sheldon,  and  Carlson.  He  could  not  remember  whether 
he  had  talked  with  the  defendant.  He  was  not  certain 
of  anything,  except  that  the  defendant  told  him  that  he? 
had  been  in  the  penitentiary.  He  was  not  sure  Avhat  he 
had  testified  to  before;  and  he  miglit  have  testified  that 
the  defendant  told  him  that  he  saw  the  seal  broken,  and 
then  he  might  not.  He  denied  testifying  at  tlie  preliminary 
examination  that  the  defendant  had  told  him  that  ^^these 
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parties  were  down  there;  the  three  of  them  were  down 
there  together,  and  he  started  off  while  they  broke  the 
car,  and  Sheldon  jumped  in  and  took  the  box  out,  and  he 
saw  them  taken  out  to  the  head  of  the  weeds."  Possibly 
this  witness  testified  to  that,  but  he  did  not  remember 
whetlier  he  did  or  not;  also  he  didn't  remember  whether 
he  was  at  Judge  Spraggen's  court  wiien  they  were  trying 
Shehlou ;  but,  wiien  asked  if  he  was  there  at  the  time 
they  tri(Nl  Carlson,  he  testified:  "The  chances  are  I  w^as." 
When  asked  whether  he  tried  to  get  the  defendant  to 
waive  his  preliminary  examination,  he  didn't  remember 
wlietlier  he  did  or  not.  He  finally  denied  that  he  had  any 
lalk  with  him  personally,  and  said  his  talk  w^as  with  a 
Mr.  Cantlev.  He  could  not  remember  the  words  used 
Uy  Mr.  Hardin  at  the  preliminary  hearing.  When  asked 
if  he  had  not  testified  that  the  defendant  said  he  was 
down  there  with  these  two  people,  that  he  met  them  down 
tliere,  that  he  was  standing  down  there,  and  that  they 
went  to  the  car  and  took  these  boxes  and  hid  tliem  in  the 
weeds,  he  said  he  did  not  remember  anything  at  all  about 
it.  When  lie  was  further  asked  about  the  matter  he  said: 
^^I  disremember  the  proceedings  down  there." 

One  Ruezsegger  testified  that  he  was  the  clerk  at 
Kansas  City,  but  would  not  undertake  to  say  where  the 
seal  of  the  car  was  broken;  that  the  car  would  stop  at 
j-everal  points  between  Kansas  City  and  Falls  City. 

Dennis  O'Connell,  the  seal  clerk,  testified  that  he  did 
not  know  whether  the  car  had  been  in  the  Kansas  City 
yards. 

L.  L.  Aldrich  was  recalled  as  a  witness  for  the  state, 
and  testified  that  the  defendant  said  that  he  was  there 
when  the  car  was  opened,  and  that  Tom  Sheldon  broke 
the  seal;  and  he  also  testified  that  the  defendant  said 
that  Tom  Sheldon  took  the  goods  out  of  the  car. 

James  IMcFarland  testified  that  the  defendant  told  him 
that  he  did  not  break  into  the  car,  but  that  Sheldon  broke 
into  the  car. 

Thomas  Sheldon  testified  as  a  witness  for  the  defendant 
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that  he  wms  one  of  the  defendants  informed  against  along 
with  Albert  Carlson,  and  that  he  had  entered  a  plea  of 
guilty  to  the  charge  made  against  him,  that  of  breaking 
and  entering  into  this  same  box  car,  and  that  he  saw 
Hardin  about  7  o'clock  in  the  evening,  which  was  the 
first  time  that  lie  had  seen  him  on  that  day,  and  that  the 
car  was  open  when  he  first  saw  it;  that  he  took  the  box 
and  threw  it  down  in  the  weeds;  that  Hardin  saw  the 
box  out  there  in  the  weeds,  and  that  that  was  the  first 
time  Hardin  had  seen  it  to  the  best  of  his  knowledge; 
that  Hardin  had  nothing  whatever  to  do  with  breaking 
the  car;  that  he,  Sheldon,  found  the  car  open  at  3  o'clock 
in  the  afternoon.  And  on  cross-examination  Sheldon  tes- 
tified that  Carlson  went  down  with  him  to  the  train  that 
afternoon,  and  that  Carlson  took  the  goods  out  of  the 
car,  and  that  the  defendant  was  not  there  in  the  after- 
noon; that  he,  Sheldon,  and  Carlson  went  down  to  the 
car  and  got  the  box  and  threw  it  in  the  weeds,  and  that 
they  did  not  meet  Hardin  until  7:30  that  night;  that  he, 
Sheldon,  took  the  shoes  that  night,  and  with  Carlson  and 
Hardin  went  through  the  box  that  night,  but  this  was 
after  he  had  taken  the  box  and  had  thrown  it  in  the  weeds; 
that  when  he  went  up  town  Carlson  went  with  him;  that 
he  met  Hardin  at  Rawlings,  Wyoming,  and  that  he  after- 
wards met  Hardin  in  Omaha  just  before  coming  to  Falls 
City. 

Albert  Carlson  testified  that  he  and  Tom  Sheldon  went 
down  to  the  depot  about  2  o'clock  in  the  afternoon,  and 
that  Hardin  was  not  with  them,  and  they  did  not  see 
Hardin  until  7  or  8  o'clock  that  evening;  that  he  (Carl- 
son) and  Hsirdin  did  not  take  anything  from  the  box; 
that  they  wont  up  town  and  Hardin  went  home;  that  Tom 
Sheldon  went  into  the  car  and  told  him  he  was  looking  i 

for  a  fine  suit  of  clothes,  and  that  when  the  stuff  was 
taken  out  of  the  car  Hardin  "was  not  around  there  at 
aU." 

O.  S.  Larson  testified  that  he  was  the  gang  foreman  at     " 
the  Pacific  shops,   and  that  the  defendant  worked   for 
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him;  that  he  ran  a  drill  press,  and  that  Hardin  worked 
at  the  shop  on  the  Sunday  before  the  day  of  his  arrest, 
and  that  he  worked  tliere  all  day.  His  testimony  cor- 
roborates the  testimony  of  Larson  and  Sheldon  that  Har- 
din had  nothing  to  do  with  the  crime  of  breaking  into 
the  car. 

8,  A.  Moore  testified  to  the  same  thing — that  Hardin 
operated  a  drill  press  and  worked  that  Sunday  and  up 
to  tlie  day  of  his  arrest,  that  he  worked  all  that  Sunday 
in  the  ^lissouri  Pacific  shops. 

The  defendant  Hardin  testified,  that  he  boarded  at 
Gillespie's  hotel ;  that  he  met  Sheldon  that  night  on  Stone 
street,  and  that  Carlson  told  him  that  "he  had  some  stuflE 
planted  and  he  wanted  to  go  and  get  it;"  that  he  met 
Sheldon  and  tried  to  get  Sheldon  to  pay  him  f5  that  he 
owed  him;  that  Sheldon  said,  "Come  on,  let's  go  down  to 
the  depot,  I  got  some  shoes  doT\Ti  there;"  that  when  they 
got  down  to  tlie  depot  they  were  still  arguing  about  the 
|5,  and  that  Sheldon  turned  oflf  and  went  down  the  track 
and  went  over  in  the  weeds  and  got  a  box  and  broke  it 
open;  that  Carlson  told  him  not  to  do  that;  that  they 
were  not  going  to  have  anything  to  do  with  it;  that  he 
saw  Sheldon  put  the  shoes  in  his  bosom,  and  that  they 
then  went  to  the  Gillespie  hotel;  tbat  he  did  not  take 
any  of  the  stuff  down  at  the  depot;  that  he  did  not  stand 
guard  there;  that  it  was  Sunday  evening,  and  they  all 
had  their  coats  on;  that  Cantley  was  the  drunkest;  that 
Cantley  put  his  leg  on  his  and  leaned  over  onto  him,  and 
promised  that  he  would  see  the  miister  mechanic  and 
would  see  that  he  did  not  lose  his  job. 

The  defendant  admitted  being  in  the  penitentiary  in 
Wyoming  for  passing  a  fraudulent  check.  He  seems  also 
to  have  been  in  the  penitentiary  in  Texas  because  of  a 
shooting  case,  and  he  testified  that  he  proved  by  several 
witnesses  that  the  man  in  Texas  shot  the  first  shot  at 
him,  and  tliat  he  then  shot  in  self-defense.  He  was  a 
bookke<»p(»r  in  the  penitentiary  in  Wyoming,  and  received 
his  pardon  for  good  conduct 
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We  think  that  it  clearly  appears  from  the  evidence 
that  the  defendant  had  nothing  to  do  with  the  breaking. 
He  was  not  down  to  the  depot  that  afternoon  according 
to  the  weight  of  the  testimony,  and  he  had  nothing  what- 
ever to  do  with  the  breaking  into  the  car.  That  he  is  in- 
nocent of  the  crime  charged  seems  to  be  established  by 
the  II ncontro verted  evidence  of  Larson  and  Moore;  and 
their  testimony  corroborates  the  testimony  of  Carlson 
and  Sheldon.  The  defendant  may  not  be  a  good  citizen, 
but  he  should  not  be  convicted  and  sent  to  the  peniten- 
tiary unless  he  is  guilty  of  the  crime  charged  against  him. 


State,  bx  kef..  Nebraska  Republican  State  Central 
Committee  bt  al.,  appellees,  v.  Addison  Wait, 
Secretary  op  State,  appellant. 

Filed  November  1,  1912.     No.  17,841. 

1.  Elections :  Nominations:  Political  Parties.  Chapter  26,  Comp. 
St.  1911,  clearly  recognizes  the  existence  of  political  parties,  and 
delegates  to  the  members  of  each  party  the  right  to  vote  at 
primaries  and  general  elections  for  candidates  of  their  own 
party,  nominated  by  themselves  without  the  interference  of 
members  of  any  other  political  party. 

2. :     :     Presidential    Electors.     The   preferential   vote 

given  by  the  voters  of  a  political  party  at  a  primary  election  for 
a  particular  person  as  the  party  candidate  for-  president,  while 
morally  binding  upon  the  delegates  of  such  party  to  the  national 
convention,  has  no  relation  whatever  to  candidates  nominated  at 
such  primary  for  presidential  electors. 

8. :    :    .  Persons  nominated  by  a  political  party  at 

a  primary  election  as  candidates  for  presidential  electors  are 
nominated,  not  as  electors  to  vote  for  any  particular  candidate 
then  known,  but  to  vote,  if  elected,  for  the  persons  who  may  sub- 
sequently be  nominated  by  the  national  convention  of  such  party 
as  candidates  for  the  offices  of  president  and  vice  president. 

4. :     Presidential    Electors:     Vaca>'cy.      It    is    a   well-settled 

rule  at  common  law  that  if  a  person,  while  occupying  one  office, 
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accepts  another  Incompatible  with  the  first,  he,  ipso  facto,  vacates 
the  first  office,  and  his  title  thereto  is  thereby  terminated  witb- 
out  any  other  act  or  proceeding. 

5. :  :  .  In  such  a  case  one  of  the  tests  of  in- 
compatibility is  whether  the  nature  and  duties  of  the  two  offices 
are  such  as  to  render  it  improper,  from  c<Hi8iderations  of  public 
policy,  for  the  incumbent  to  retain  both. 

6. :    :    PnxiNQ  Vacancy.     Where  it  appears  that  acts  or 

events  have  occurred  rendering  an  office  vacant,  the  authority 
having  the  power  to  fill  such  vacancy  may  treat  the  office  as  va- 
cant and  proceed  to  elect  or  appoint,  according  to  the  form  of 
law,  another  to  fill  it. 

7. :    Rights  or  Voter:    Enfobcement.    By  the  statutes  of  this 

state,  every  voter  has  the  right,  by  a  single  cross,  or  by  one 
manipulation  of  the  lever  of  a  voting  machine,  to  vote  a  straight 
ticket  for  the  candidates  of  his  party;  and  it  is  the  right  of  the 
governing  body  or  committee  of  a  political  party  to  appeal  to  the 
court  to  enforce  such  right 

8.  :    Political  Parties:    Governing  Bodt.     Under  the  statutes 

of  Nebraska,  the  national  convention  of  a  political  party,  or. 
when  the  convention  is  not  in  session,  its  national  central  com- 
mittee is  the  supreme  governing  body  of  such  party  as  to 
national  affairs,  and  has  full  authority  to  decide  which  of  rival 
conventions  or  committees  in  the  state  is  the  regular  and  duly 
authorized  convention  or  committee  of  such  party. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Gosgravb,  Albert  J.  Coenish  and  Willabd  E. 
Stewart,  Judges.     Affirmed. 

Grant  G.  Murtin,  Attorney  General^  George  W.  Aj/res 
and  O.  C.  Flansburg,  for  appellant. 

John  L,  Wehfiter,  A.  W.  Jefferis,  Norri.9  Brotvn,  Aaron 
Wall,  Amos  Thomas  and  Frank  M.  Hall,  contra. 

Fawcett,  J. 

.  Appeal  from  a  judgment  of  the  district  court  for  Lan- 
caster county,  awarding  relators  a  peremptory  writ  of 
mandamus  requiring  the  respondent  to  print  upon  the 
official  ballot  to  be  used  at  the  general  election  in  Novem- 


Vol.  93]  SEPTEMBER  TERM,  1912.  315 


state  ▼.  Wait. 


ber,  1912,  the  names  of  certain  persons  as  republican 
presidential  electors. 

This  case  was  decided  October  23,  but  for  reasons  well 
known  to  the  i)arties  the  writing  of  the  opinion  was  left 
to  a  later  date.  The  intention  of  the  writer,  to  whom  the 
case  fell  in  the  regular  course  of- assignment  of  cases,  was 
to  write  the  opinion  at  his  leisure ;  but  upon  consultation 
we  all  agreed  that  the  writing  of  the  opinion  should  be 
hastened,  so  that  the  reasons  for  our  decision  may  be 
given  to  the  public. 

Article  I,  sec.  22,  of  the  constitution  of  Nebraska  pro- 
vides:  ^^All  elections  shall  be  free;  and  there  shall  be 
no  hindrance  or  impediment  to  the  ri^ht  of  a  qualified 
voter  to  exercise  the  elective  franchise."  Article  II,  sec. 
2,  of  the  constitution  of  the  United  States  provides  for 
the  election  of  presidential  electors  in  each  state,  in  such 
manner  as  the  legislature  thereof  may  direct,  the  number 
of  electors  to  equal  the  number  of  the  state's  senators  and 
representatives  in  congress.  Article  XII,  sec.  1,  provides 
that  such  electors  shall  meet  in  their  respective  states  and 
vote  by  ballot  for  president  and  vice  president,  make  lists 
of  the  number  of  persons  voted  for,  the  number  of  votes 
for  each,  and  transmit  such  lists  duly  certified  to  the 
seat  of  government,  directed  to  the  president  of  the 
senate. 

A  large  number  of  voters  of  Nebraska,  regardless  of 
party,  having  become  dissatisfied  with  the  old  order  of 
nominating  candidates  for  office  by  delegate  convention, 
determined,  if  possible,  to  change  those  conditions  and 
secure  the  nomination  of  all  officers,  state,  district,  and 
county,  by  a  direct  vote  of  the  people,  and  to  that  end 
'secured,  in  1907,  the  adoption  of  a  primary  law  which 
jjrovided  for  the  nomination  of  such  officei^s  by  the  various 
political  parties  of  the  state  in  a  statewide  primary. 
In  1909  the  le^slature  conceived  the  idea  of  having  an 
open  primary,  and  amended  the  then  existing  law  so  that 
the  members  of  one  party  might,  without  restraint,  vote 
for  the  nomination  of  candidates  for  office  in  any  other 
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party.  One  trial  of  that  law  satisfied  all  parties  that  it 
was  wrong  in  principle,  and  the  legislature  of  1911  re- 
turned to  the  closed  primary  idea  and  enacted  the  pri- 
mary and  election  law  now  in  force.  By  the  terms  of  that 
act,  this  case  must  be  determined.  The  provisions  of  the 
law,  as  it  now  stands,  will  be  found  in  chapter  26,  Comp. 
St.  1911,  and  the  references  hereinafter  made  to  certain 
sections  of  the  law^  will,  without  so  stating,  be  understood 
to  be  sections  of  that  chapter. 

Section  101:  "Every  civil  office  shall  be  vacant  upon 
the  happening  of  either  of  the  following  events  at  any 
time  before  the  expiration  of  the  term  of  such  office,  as 
follows:  1.  The  resignation  of  the  incumbent.  2.  His 
death.  3.  His  removal  from  office.  4.  The  decision  of  a 
competent  tribunal  declaring  his  office  vacant.  •  ♦  ♦ 
7.  A  forfeiture  of  office  as  provided  by  any  law  of  the 
state." 

Section  117d,  subd.  sec.  16 :  "When  candidates  for 
offices  of  president  and  vice  president  of  the  United  States 
are  to  he  nominated,  every  qualified  elector  of  a  political 
party  subject  to  this  act  shall  have  opportunity  to  vote 
his  j)refereuce,  on  his  party  nominating  ballot,  for  his 
choitre  for  one  person  to  be  the  candidate  of  his  political 
party  for  president,  and  one  person  to  be  the  candidate  of 
his  political  party  for  vice  president  of  the  United  States. 
*  *  *  The  names  of  any  persons  shall  be  so  printed  on 
said  ballots  solely  on  the  petition  of  their  political  sup- 
porters in  Nebraska,  without  such  persons  themselves 
signing  any  petition  or  acceptance.  The  names  of  per- 
sons in  sucli  political  party  who  shall  be  presented  by 
petition  of  their  supporters  to  be  party  candidates  for 
president  and  vice  president  of  the  United  States,  shall 
be  printed  on  the  nominating  ballot,  and  the  ballot  shall 
be  nuirked,  and  the  votes  shall  be  counted,  canvasse<l  and 
returned  in  like  manner  and  under  the  same  conditions 
as  to  names,  petitions  and  other  matters,  as  far  as  the 
same  are  apj)licable,  as  the  names  and  petitions  of  as])i- 
rants  for  the  party  nominations  for  the  office  of  governor 
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are  now  or  may  be  by  law  required  to  be  marked^  filed," 
etc. 

Section  117/:  "Tn  case  a  nomination  shall  be  made  by 
electors  otlier  tlian  the  candidate,  said  nominee  shall 
within  five  days  after  the  date  said  certificate  shall  be 
filed  with  the  officer,  file  a  statement  in  writing,  duly 
verified  under  oath,  stating  that  he  affiliates  with  the 
party  named  in  said  certificate,  that  he  will  abide  by  the 
results  of  said  primary,  and  if  elected  will  qualify  and 
serve  as  such  officer.  In  case  said  statement  shall  not 
be  filed  within  five  days,  the  name  of  the  candidate  in  the 
petition  shall  not  be  placed  upon  the  primary  ballot." 

Section  117r:  "Any  qualified  elector  desiring  to  vote 
at  any  primary  election  held  under  the  provisions  of  this 
act  shall  be  entitled  to  participate  in  such  primary 
election  upon  presenting  himself  at  the  polling  place 
where  he  is  entitled  to  vote;  but  he  shall  not  be  entitled  to 
receive  a  primary  ballot,  or  be  entitled  to  vote  at  such  pri- 
mary election,  until  he  shall  have  first  stated  to  the  judges 
of  said  primary  election  what  political  party  he  affiliates 
with." 

Section  118a:  "Vacancies  occurring  upon  any  party 
ticket  after  the  holding  of  any  primary  shall  be  filled  by 
a  majority  vote  of  the  party  committee  of  the  city,  dis- 
trict, county  or  state,  as  the  case  may  be,  and  a  certificate 
of  such  nomination  shall  be  filed  as  required  by  section 
5776  of  Cobbey's  Annotated  Statutes,  1903." 

Section  118p:  "All  certificates  of  nomination  or  nom- 
ination statements,  which  are  in  apparent  conformity  with 
the  provisions  of  this  act,  shall  be  deemed  to  be  valid, 
unless  objections  thereto  shall  be  duly  made  in  writing 
within  three  (3)  days  after  the  filing  of  the  same.  In 
case  such  objection  is  made,  notice  thereof  shall  forth- 
with be  mailed  to  all  candidates  who  mav  be  affected 
thereby,  addressed  to  them  at  their  respective  places  of 
residence  as  given  in  the  certificate  of  noniinntion  or  in 
the  nomination  affidavits  of  such  persons,  on  file  in  that 
office.    Objections  to  the  use  of  party  name  may  also  be 
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made  and  passed  upon  in  the  same  manner  as  objections 
to  certificates  and  nomination  statements.  The  officer 
with  whom  the  original  certificate  was  filed,  or  who  made 
an  affidavit  to  the  original  nominating  statement,  shall, 
in  the  first  instance,  pass  upon  the  validity  of  such  ob- 
jection, and  his  decision  shall  be  final,  unless  an  order 
shall  be  made  in  the  matter  by  a  county  court,  or  by  a 
judge  of  the  district  court,  or  by  a  justice  of  the  supreme 
court  at  chambers,  on  or  before  the  second  Wednesday 
preceding  the  election.  Such  order  may  be,  made  sum- 
marily upon  application  of  any  party  interested,  and 
upon  such  notice  as  the  court  or  judge  may  require.^ 

Section  llSq:  "In  case  of  a  division  of  any  party,  the 
secretary  of  state  shall  give  the  preference  of  party  name 
to  the  convention  held  at  the  time  and  place  designated 
in  the  call  of  the  regiilarly  constituted  party  authorities, 
and  if  the  other  faction  or  factions  shall  present  no  other 
party  name,  the  secretary  of  state  shall  select  a  name  or 
title,  and  place  the  same  on  the  ballots  before  the  list  of 
candidates  of  said  faction.  The  action  of  the  preceding 
national  convention  of  such  party,  regularly  called,  shall 
determine  the  action  of  the  secretary  of  state,  op  the  court 
in  its  decision.  The  secretary  of  state  may  be  compelled 
by  peremptory  order  of  mandamus  proceedings  to  per- 
form his  duty  in  this  regard." 

Section  125r:  "No  voting  machine  shall  be  approved 
by  the  state  board  of  voting  machine  commissioners  un- 
less it  shall  be  so  constructed  as  to  insure  every  voter  an 
opportunity  to  vote  in  secrecy;  that  each  machine  shall 
be  so  constructed  as  to  provide  facilities  for  voting  for 
the  candidates  of  at  least  seven  parties  or  organizations; 
that  a  straight  party  ticket  can  be  voted  by  the  opera- 
tion of  a  single  device ;.  *  *  *  that  the  voter  cannot  cast 
more  than  one  vote  for  any  candidate,  or  vote  for  more 
than  one  person  for  the  same  office,  unless  he  is  lawfully 
entitled  to  vote  for  more  than  one  person  therefor,  and  in 
that  event  can  vote  for  as  many  persons  for  that  office  as 
he  is  by  law  entitled  to  vote  for,  and  no  more;  that  the 
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names  of  the  candidates  for  presidential  electors  need 
not  appear  on  the  ballot  labels,  but  in  lieu  thereof,  one 
ballot  in  each  party  column,  or  row,  may  contain  only  the 
words  ^presidential  electors'  preceded  by  the  party  name, 
and  the  names  of  the  candidktes  for  president  and  vice 
president,  and  every  vote  registered  for  such  ballot  shall 
operate  as  a  vote  for  all  candidates  of  such  party  for 
presidential  electors." 

Section  140:  "All  oflScial  ballots  prepared  under  the 
provisions  of  this  act  shall  be  white  in  color,  six  inches 
wide,  and  of  a  good  quality  of  news  printing  paper,  and 
the  names  shall  be  printed  thereon  in  black  ink.  At  the 
top  and  left  side  of  the  ballot  shall  be  printed  in  black- 
faced  capital  type,  not  less  than  one-eighth  of  an  inch 
high,  the  name  of  each  party  having  candidates  on  thf 
ballot;  and  to  the  right  of  each  party  name,  a  circle  one- 
half  inch  in  diameter,  witli  leaders  connecting  the  party 
name  to  the  circle.  Over  the  top  circle  shall  appear  the 
following  printed  instructions:  To  Vote  a  Straight 
Ticket  Make  a  Cross  Within  Your  Party  Circle.'  Every 
ballot  shall  further  contain  the  name  of  every  cajQdidate 
whose  nomination  for  any  office  specified  in  the  ballot 
has  been  certified  or  filed  according  to  the  provisions  of 
this  act,  and  no  other  names  and  the  name  of  no  candi- 
date shall  appear  on  the  ballot  more  than  once." 

That  the  legislature  by  the  chapter  above  outlined  has 
deliberately  and  clearly  recognized  the  existence  of  politi- 
cal parties  and  attempted  to  delegate  to  the  members  of 
each  party  the  right  to  vote  at  the  primaries  and  at  the 
general  election  for  candidates  of  their  own  party,  and 
nominated  by  themselves  without  interference  of  mem- 
bers of  any  other  political  party,  is  too  clear  to  require 
discussion.  In  State  v.  Drexel,  74  Neb.  776,  786,  Mr. 
Chief  Justice  Holcjomb,  speaking  for  this  court,  said: 
"It  is  quite  true,  we  think,  that  when  the  legislature  un- 
dertakes by  laws  of  this  character  to  regulate  and  control 
the  internal  affairs  of  political  parties,  and  to  determine 
the  manner  and  method  of  making  party  nominations  for 
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public  offices,  it  must  do  so  without  discrimination  and 
with  equal  consideration  and  benefit  to  all.  But  it  is 
tHjually  necessary  to  recognize  the  existence  of  political 
parties  and  to  classify  them  by  some  convenient  stand- 
ard." In  that  opinion  Judge  Holcomb  quotes  with  ap- 
proval from  State  v.  Jensen^  86  Minn.  19,  as  follows: 
"We  are  of  the  opinion  that  the  legislature  may  classify 
political  parties  with  reference  to  differences  in  party 
conditions  and  numerical  strength,  and  prescribe  bow 
each  class  shall  select  its  candidates;  but  it  cannot  do  so 
arbitrarily,  and  confer  upon  one  class  important  privi- 
leges and  partisan  advantages  and  deny  them  to  another 
class,  and  hamper  it  with  unfair  and  unnecessary  bur- 
dens and  restrictions  in  the  selection  of  its  candidates." 

At  the  primary  election  in  April  last,  the  republican 
voters  were  given  the  opportunity  to  express  their  prefer- 
ence for  the  man  whom  they  desired  to  have  nominated 
as  the  candidate  of  the  republican  party  for  the  office  of 
president.  By  quite  a  large  majority  Theodore  Roosevelt 
was  named  as  such  choice.  The  delegates  also  elected  at 
that  primary,  to  attend  the  republican  national  conven- 
tion to  convene  in  Chicago  in  «Tune  following  were  by  that 
vote  instructed  to  cast  the  solid  vote  of  Nebraska  for 
Mr.  Roosevelt.  Beyond  the  sitting  of  tliat  convention  and 
the  nomination  of  a  president  and  vice  president  by  re- 
publican delegates  of  the  nation  there  a^tsembled,  neither 
the  duties  of  such  delegates,  nor  the  expression  of  a  pref- 
erence for  Mr.  Roosevelt  by  that  primary,  extended.  The 
preferential  vote  given  for  Mr.  Roosevelt  had  no  relation 
whatever  to  the  candidates  nominated  at  that  primary 
for  presidential  electors.  It  wns  not  and  could  not  at 
that  time  be  known  who  would  be  the  nominee  of  the 
national  convention. 

The  candidates  for  presidential  electors  were  nom- 
inated, not  to  vote  for  any  particular  candidate  then 
known,  but  to  vote,  if  elected  at  the  November  election, 
for  the  i)ersons  who  might  be  nominated  by  the  national 
convention  as  the  candidates  of  the  republican  party  for 
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the  offices  of  president  and  vice  president.  At  the  pri- 
mary election  A.  V.  Pease,  W.  J.  Broatch,  George  S. 
Plorj',  W.  E.  Thorne,  A.  R.  Davis,  Allen  Johnson,  Wes- 
ley T.  Wilcox,  and  Alfred  C.  Kennedy  were  nominated 
as  republican  presidential  electors  for  the  state  of  Ne- 
braska, to  be  voted  for  at  the  ensuing  general  election. 
In  behalf  of  each  of  the  eight  persons  so  nominated,  there 
had,  prior  to  the  primary,  been  filed  with  the  secretary 
of  state  a  petition,  wherein  it  was  represented:   "We,  the 

undersigned  qualified  electors  of  County,  in  the 

state  of  Nebraska,  affiliating  with  the  republican  party, 
hereby  request  that  the  name  of  (each  of  the  gentlemen 
above  named)  be  placed  upon  the  official  ballot  of  said 
party  for  the  primary  election  to  be  held  on  the  19th  day 
of  April,  1912,  as  a  candidate  for  the  office  of  presidential 
elector  at  large.''  Each  of  the  gentlemen  named  filed, 
over  his  respective  signature,  an  acceptance  of  his  nom- 
ination, as  follows:  "To  the  Honorable  Secretary  of 
State,  Lincoln,  Nebraska.  Dear  Sir :  I  hereby  accept  the 
nomination  for  the  office  of  presidential  elector  at  large 
on  the  republican  ticket  in  accordance  with  petition  filed 
in  your  office."  By  the  acceptance  of  that  nomination 
at  the  hands  of  persons  "affiliating  with  the  republican 
party,"  th^  pledged  themselves  to  discharge  their  duties, 
if  elected,  by  voting  for  the  candidates  for  president  and 
vice  president  who  should  be  subsequently  nominated  by 
ihe  national  convention  of  that  party.  We  are  all  agreed 
that  any  other  construction  would  be  farcical.  When  the 
national  convention  met  in  Chicago,  it  transpired  that 
Mr.  Roosevelt  was  not  nominated  as  the  candidate  of  the 
republican  party  for  president,  but  that  Mr.  Taft  became 
the  nominee  of  that  convention  for  president,  and  Mr. 
Sherman  became  the  nominee  for  vice  president.  They 
thereby  became  the  candidates  of  the  republican  party 
for  those  offices,  and  the  gentlemen  named,  having  been 
nominated  as  presidential  electors  upon  the  republican 
ticket,  thereby  became  in  honor  bound  to  vote  for  such 
nominees. 
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A  -  :.r  T-.f-r  •■-  --  .— *  '  :•>  «r. -^  in  xh-At  lit-Lalf, 
r  r-  •  I.  r- •  '-•«.".  T  v*^^  I.'TT'  J  fr  r!i  th*^  rejaililican 
►«tr:T.  -f-'T    -rj  -.  r--!  :^  :   z.-w  z-:-tzt  in  *'•:--  >t;ue  nnder 

f  r*L  1  ■  '■  \  :  i  :  ----r.  •»  :  •t:--*  *t  ::.«  i:;-*'-»nal  i^mrention 
'n  O:  -J*,  's'  *  \  :".  :f  r-  .  -;  :«  orj.v-.>^l  |»t  all  juirties 
•.M  •'  i.  ...•'  :..  "«  :-  r  .-r.v  r^:«^  :5  in  T'.ixrfct^d  variance 
'r  :r.  t\-  ;-\*fr-.  ..f  v.e  t^'v.!"-,  n  p-rty.  The  state 
•-•nvf-r.*  •  r.  f  •  t  jarrr  r  •r.::^.-.t»^l  «-:^T^.V'.laT«Mi  f  >r  the 
v^rK»r>  *.^,  •-  •»*:.-*-<,  r-L'i  ;!:«••  i>-»L."r.at«'»:  e'^ht  pre>idential 
•'Jtf-^'tf.rs.  *>i\  of  m*  '•  w^r^  y.-^^r^  IVj><»*,  l^r«»atrh,  Flory, 
Thorij*-.  I>;'V-<  a:tl  .T.tLn*^«n,  Th»*  six  ii-iitlt-men  named 
}iiiV('  u  tt  d»-*'i:i»-I  <ri«h  n«»:i.:Ti;st'«»n  by  the  pn^nH^ssive 
Ff^rtv,  hijt,  *tu  r?.**  f.LTnr^-  bv  t^»'ir  o»«n«ir.«t  olearlv  show 
MiJif  it  i«  tl:«-ir  i!i*»':iT»*»n.  if  elt-itoL  t«»  vote  f.ir  the  eandi- 
«j;ttr-#j  of  Th»'  pn«'^i'^^ive  jarry,  t«»  i^it,  Mr.  Ko'>s**veIt  and 
Afr.  Joh nn-^n  for  i»n*sid^'m  and  vit-e  pn-sident,  respee- 
♦  i\'^'ly.  Am  an  att^'Uipted  justification  of  siuh  action  on 
tln'ir  par-t.  It  wa^  ar«j:iie<l  t»y  counstd  at  the  bar  that,  as 
;ifNFiit  ♦^O  jM'i-  rent.  Iff  the  re]aiMicans  wht>  vninl  at  the 
April  prliiiJirv  e.\pri*>si*d  their  ]»n*fcrem*e  for  Mr,  Roose- 
v^'lt  HH  a  r;iiir]id;ite  fur  presidi'iit,  tlie  eltvt4»rs  were  thereby 
in  i'iTi'i't  instnirti'd  to  vote  for  Iiim  at  the  November  elec- 
tion, and  tliat  in  the  crniiNe  tliey  are  pursuing  they  are 
Hirnply  caTTviiiK  rmt  those  instructions.  It  was  also  said 
there  \h  no  [»roof  in  tlie  record  that  either  of  these  gentle- 
men h;is  de( •hir(»d  an  intention  to  vote  for  Mr.  Roosevelt. 
In  HiJH  coiins4*l  are  in  error;  biit^  if  pr(K)f  from  witnesses 
were  hickin^,  th(»  above  declaration  by  counsel  at  the  bar 
clearly  estjihiishcs  the  allegation  of  the  relator  that  such 
!k  their  d(*t(*rininntion. 

It  is  contended  bv  relator  that,  by  this  action  on  the 
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part  of  the  gentlemen  named,  the  office  of  each  as  a  can- 
didate upon  the  republican  ticket  for  presidential  elector 
became  vacant,  and  his  right  to  remain  upon  the  republi- 
can ticket  as  a  candidate  for  presidential  elector  became 
forfeited  as  effectually  as  if  he  had  resigned  therefrom. 
We  are  all  agreed  that  this  contention  is  not  only  fcmnded 
upon  high  moral  grounds,  but  is  also  supported  by  the 
clear  current  of  authorities.  While  a  nomination  as  a 
candidate  for  election  to  an  office  does  not  make  the 
nominee,  strictly  speaking,  an  officer,  he  is  in  his  relation 
to  the  party  which  placed  its  confidence  in  him  a  qunsi 
officer,  and  his  duties  are  to  be  measured  by  that  relation. 
In  State  v.  Anderson,  136  N.  W.  (la.)  128,  it  is  said: 
"In  Bryan  v.  Cattell,  15  la.  538,  this  court  held  that,  in 
determining  whether  a  vacancy  exists  in  an  office,  we  are 
not  confined  to  statutory  causes,  but  may  declare  it  va- 
cant if  it  is  incompatible  with  tlie  office  held.  It  is  a 
well-settled  rule  of  common  law  that  if  a  person,  while 
occupying  one  office,  accepts  another  incompatible  with 
the  first,  he  ipso  facto  vacates  the  first  office,  'and  his  title 
thereto  is  thereby  terminated  without  any  other  act  or 
proceeding.'  (Citing  numerous  cases.)  The  principal 
difficulty  that  has  confronted  the  courts  in  cases  of  this 
kind  has  been  to  determine  what  constitutes  incompati- 
bility of  offices,  and  the  consensus  of  judicial  opinion 
seems  to  be  that  the  question  must  be  determined  largely 
from  a  consideration  of  the  duties  of  each,  having,  in  so 
doing,  a  due  regard  for  the  public  interest.  It  is  gener- 
ally said  that  incompatibility  does  not  depend  upon  the 
incidents  of  the  office,  as  upon  physical  inability  to  be 
engaged  in  the  duties  of  both  at  the  same  time.  Bryan  v. 
Cattely  supra.  But  that  the  test  of  incompatibility  is 
whether  there  is  'an  inconsistency  in  the  functions  of  the 
two,  as  where  one  is  subordinate  to  the  other  'and  sub- 
ject in  some  degree  to  its  revisory  power,'  or  where  the 
duties  of  the  two  offices  'are  inherently  inconsistent  and 
repugnant.'  (Citing  cases.)  A  still  diflferent  definition 
has  been  adopted  by  several  courts.     It  is  held  that  in- 
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compatibility  in  office  exists  ^where  the  nature  and  duties 
of  the  two  offices  are  such  as  to  render  it  improper,  jCrom 
considerations  of  public  policy,  for  an  incumbent  to  re- 
tain both.'     (Citing  numerous  cases.)" 

In  the  notes  to  Attorney  General  v.  Oakman,  86  Am. 
St.  Rep.  574,  578  (12()  Mich.  717)  it  is  said:  "The  rule 
is  well  settled  at  common  law  that  if  a  person,  while 
occu])ying  one  office,  accepts  another  incompatible  with 
the  first,  he,  ipso  facto,  vacates  the  first  office,  and  his 
title  thereto  is  thereby  terminated  withcmt  any  other  act 
or  proceeding.  (CM ting  numercuis  cases.)  ♦  ♦  •  The  public 
has  a  right  to  know  which  office  is  held  and  which  sur- 
rendered. It  should  not  l>e  left  to  chance,  or  to  the 
uncertain  whim  of  the  office-holder  to  determine.  The 
general  rule,  therefore,  that  the  acceptance  of  and  qualifi- 
cation for  an  office  incompatible  with  one  then  held  is  a 
resignation  of  the  former,  is  one  certain  and  reliable,  as 
well  as  one  indisi3ensable  for  the  protection  of  the  public. 
(Citing  cases.)" 

In  State  v.  Goff,  15  R.  I.  505,  it  is  held:  "An  office- 
holder accepting  a  second  office  incompatible  with  the 
first  vacates  his  first  office."  In  the  opinion  it  is  said: 
"It  is  w^ell  settled  that,  when  a  perstm  accept*  an  office 
incompatible  with  one  which  he  then  holds,  he  thereby 
impliedly  resigns  or  vacates  his  former  office." 

In  Attorney  General  v.  Common  Council,  112  Mich. 
145,  168,  it  is  held:  "A  person  who,  while  occupying  one 
office,  accepts  another  incompatible  with  the  first,  ipso 
facto  vacates  the  first  office."  In  the  opinion  it  is  said: 
"It  is  the  universal  rule  that,  when  such  incompatibility 
exists,  the  acce])tance  of  the  latter  office  vacates  the  first. 
State  V.  Goff,  15  K.  I.  505,  2  Am.  St.  Rep.  921,  and  au- 
thorities there  cited.  The  authorities  are  in  substantial 
agreement  as  to  the  rule  of  incompatibility,  and  Mechem 
states  it  as  follows:  This  incompatibility  which  shall 
operate  to  vacate  the  first  office  exists  where  the  nature 
and  duties  of  the  two  offices  are  such  as  to  render  it  im- 
proper, from  considerations  of  public  policy,  for  one  per- 
son to  retain  both/  ^^ 


^* 


'^  • 
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The  situation  presented  in  the  case  at  bar  is  more  than 
one  of  mere  incompatibility.  Here  the  persons  who  have 
been  nominated  as  presidential  electors,  lia^ing,  if  elected, 
but  a  single  duty  to  perform,  viz.,  to  votv  for  the  candi- 
dates nominated  by  the  party  by  whose  votes  they  were 
themselves  nominated,  openly  declare  that  they  will  not 
perform  that  duty,  but  will  vote  for  the  candidates  of 
another  and  distinctly  antagonistic  party.  This  would 
make  performance  of  their  duty  impossible,  and  a  judicial 
determination  of  the  existence  of  a  vacancy  was,  there- 
fore, unnecessary.  The  candidates  had,  by  their  own 
acts,  vacated  their  places  as  republican  presidential  elec- 
tors. This  action  on  their  part  ipso  facto  created  six  va- 
cancies on  the  republican  ticket  for  electors.  These  va- 
cancies the  duly  recognized  republican  state  central 
committee  had  a  right  to  fill,  and  its  action  in  that  be- 
half is  binding,  not  only  on  the  secretary  of  state,  but 
on  the  court  as  well. 

In  Prather  v.  Hart,  17  Neb.  598,  we  held :  "Where  it 
appears  prima  facie  that  acts  or  events  have  occurred 
subjecting  an  oflfice  to  a  judicial  declaration  of  being 
vacant,  the  authority  having  the  power  to  fill  such  vacancy, 
supposing  the  office  to  be  vacant,  may  proceed,  before 
procuring  a  judicial  declaration  of  the  vacancy,  to  ap- 
point or  elect,  according  to  the  form  of  law,  a  person  to 
fill  it"    . 

In  BeU  V.  Tcmplin,  26  Neb.  249,  Judge  Maxwell  said: 
"A  tribunal  to  determine  contested  elections  need  not  be, 
strictly  speaking,  a  judicial  body,  the  powers  exercised 
l)eing  quasi  political  and  administrative." 

In  State  v.  Drexel,  74  Neb.  776,  788,  the  following  lan- 
guage by  Mr.  Chief  Justice  Holcomb  is  instructive:  "By 
section  19'  of  the  act  the  right  of  an  elector  to  vote  at  a 
primary  is  made  to  depend  upon  his  political  affiliation 
with  the  I  nrty  for  whose  candidates  he  desires  to  cast  a 
ballot.  It  is  therein  provided  that  no  person  shall  *be 
entitled  to  vote  at  such  primary  election  until  he  shall 
have  first  stated  to  the  judges  of  said  primary  election 
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what  political  party  be  affiliates  with,  and  whose  candi- 
dates he  supported  at  the  last  election,  and  whose  can- 
didates he  intends  to  support  at  the  next  election,'  Pro- 
visions are  also  made  for  challenging  any  pei*»on  offering 
to  vote  at  such  primary  election,  and  for  his  making  oath 
to  the  truth  of  tlie  statements  above  required  as  to  party 
affiliaticm  and  his  support  of  candidates  of  the  party  with 
whom  he  is  offering  to  vote.  It  is  difficult  to  perceive  any 
valid  objecticm  to  provisions  of  this  character,  when  ap- 
plied to  a  primary  election  law^  These  laws  replace 
party  nominating  conventions.  The  regulation  of  the 
membersliip  of  tlie  party  and  of  the  right  to  participate 
in  the  nomination  of  its  candidates,  in  this  respect,  is 
taken  from  the  party  and  placed  in  the  control  of  the 
legislature.  The  integrity  of  the  party  and  the  success  of 
its  principles  and  policies  can  be  best  maintained  by  the 
participation  in  its  affairs  of  those  only  who  are  at  heart 
in  symi)athy  with  the  objects  and  ends  to  be  attained  by 
the  organization,  and  loyal  to  its  tenets.  An  indiscrim- 
inate right  to  vote  at  a  primary  would  tend,  in  many  in- 
stances, to  thwart  the  purposes  of  the  organization  and 
destroy  the  party.  A  hindrance  to  one,  not  a  member  of 
a  party,  from  participating  in  the  selection  of  the  party's 
delegates  and  candidates  can  in  no  proper  sense  be  said 
to  interf(»re  with  the  free  exercise  of  the  elective  fran- 
chise as  guaranteed  by  the  constitution.  All  that  is  re- 
quired is  tliat  the  party  offering  to  vote  at  the  primary, 
in  order  to  l)e  entitled  to  vote  with  either  of  the  parties 
engciged  in  nominating  candidates  thereat,  shall  have 
affiliated  with  sucli  party,  supported  its  candidates  gen- 
erally at  the  last  election,  and  intend  to  do  so  at  the 
next.  Open  declaration  of  allegiance  to  party  is  abso- 
lutely essential  to  the  proper  working  of  any  primary 
law.  ^By  liis  mere  offer  to  vote  for  delegates  to  a  con- 
vention of  any  party,  the  elector  does,  in  effect,  declare 
his  intention  to  support  the  nominees  of  such  convention, 
and  the  oath  is  provided  for  as  a  guaranty  of  the  truth  of 
the   declaration    already    made   by    such    offer   to   vote.' 
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Rebstock  v.  Superior  Court,  146  Cal.  308,  316,  80  Pac. 

When  the  republican  state  convention  assembled  in 
July,  it  was  found  to  be  antagonistic  to  the  nominees  of 
the  national  convention.  Therefore  a  considerable  mi- 
nority of  the  delegates  withdrew,  assembled  in  another 
room,  organized  as  a  convention,  indorsed  the  nominees 
of  the  national  convention,  and  selected  a  state  central 
committee.  A  like  committee  was  also  selected  by  the 
first  convention.  The  central  committee  of  the  second 
convention  set  actively  to  work  for  the  nominees  of  the 
national  convention,  while  the  other  committee  devoted 
its  energies  exclusively  to  the  republican  state  ticket 
The  republican  national  committee  on  September  18,  by 
unanimous  vote,  resolved  that  the  second  convention 
noted  "be  and  is  hereby  recognized  by  the  national  re- 
publican committee  ^s  the  regular  republican  organiza- 
tion of  the  state  of  Nebraska;"  and  "that  the  republican 
state  central  committee,  of  which  Hon.  F.  M.  Currie  is 
chairman,  and  appointed  by  the  said  republican  state 
convention,  be  and  is  hereby  recognized  as  the  regular 
republican  state  central  committee  of  the  state  of  Ne- 
braska." On  September  11  the  Taft  committee,  as  we 
may  term  it,  met  and  adopted  a  preamble  and  resolutions 
declaring  that  the  six  electors,  Pease,  Broatch,  Flory, 
Thorne,  Davis,  and  Johnson,  had,  since  the  holding  of  the 
primary,  declared  their  intentions,  respectively,  if  elected 
as  presidential  electors,  to  vote  for  the  nominees  of  the 
progressive  party  for  president  and  vice  president,  and 
had  thereby  repudiated  their  allegiance  to  the  republican 
party,  repudiated  and  revoked  the  certificate  of  their 
nomination  filed  with  the  secretary  of  state,  repudfated 
their  acceptance  of  said  nomination,  and  had  betrayed 
their  trust  as  republican  presidential  electors;  therefore 
it  was  resolved  that  their  right  to  "remain  candidates  for 
presidential  electors  on  the  republican  ticket  has  become 
jforfeited,  and  is  terminated  and  vacated."  At  a  later 
meeting,  on  September  24,  the  committee  nominated  C. 
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P.  Reavis,  George  D.  Smith,  W.  H.  Kilpatrick,  O.  A. 
Abbott,  Daniel  B.  Jenckes,  and  Yslc  Buresh  as  presi- 
dential electors  in  place  of  Pease,  Broatch,  Flory,  Thome, 
Davis,  and  Johnson.  On  October  9  they  presented  to  re- 
spondent, secretary  of  state,  a  petition  and  certificate  of 
nomination,  in  which  it  was  recited  that  Pease  and  others 
had  forfeited  and  vacated  their  right  to  appear  upon  the 
ballots  at  tlie  November  election  as  republican  presidential 
electors;  that  by  reason  of  the  premises  six  vacancies 
existed  in  the  list  of  republican  presidential  electors; 
that  the  committee  had  so  declared,  and  had  nominated 
Tleavis  and  others  to  fill  such  vacancies;  and  demanded  that 
their  names  be,  by  the  secretary,  printed  on  the  ballots 
for  the  November  election  as  republican  presidential  elec- 
tors. The  preambles  and  resolutions  of  the  two  meet- 
ings of  the  committee  were  attached  to  and  made  a  part 
of  their  petition  and  certificate.  No  written  objections 
to  the  certificate  of  nominations  to  fill,  vacancies  filed  by 
the  committee  were  filed  with  the  secretary  of  state,  in 
the  manner  and  within  the  time  required  by  section  118p, 
supra.  The  right,  therefore,  of  the  committee  to  act  in 
the  premises  is  not  questioned.  Their  demand  was  re- 
fused by  the  secretary  of  state,  whereupon  relators 
applied  to  the  district  court  for  Lancaster  county  for  a 
writ  of  mandamus  to  compel  him  to  print  the  names  of 
the  persons  so  nominated  by  the  committee  upon  the  offi- 
cial ballot  as  republican  presidential  electors.  On  a 
hearing  before  the  three  judges  of  that  court,  a  writ  was 
awarded  as  prayed.  We  are  now  asked  to  reverse  that 
judgment. 

At  the  time  the  electors  Were  nominated  at  the  April 
primary,  there  were  but  two  parties  wliich  could  hope  to 
succeed  in  electing  a  presidential  ticket  at  the  November 
election.  Since  the  holding  of  the  primary  and  since  the 
national  conventions  of  these  two  parties,  tlie  progressive 
party  has  been  organized,  and  is  now  competing  with  the 
republican  and  democratic  parties  for  the  election  of  its 
candidates  for  president   and  vice   president,   with    the 
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hope,  and  i)os8ibilit7;  of  its  succeeding  in  so  doing.  We 
have  recognized  that  party  in  Morrissey  v.  Wait,  ante,  p. 
271.  The  progressive  party  therefore  now  has  the  same 
legal  status  before  the  voters  of  this  state  as  either  of  the 
other  two  parties.  Any  voter  who  desires  to  cast  his 
vote  for  Mr.  Roosevelt  for  president  and  for  the  other 
nominees  of  the  progressive  party  may  do  so  by  making  a 
cross  in  the  party  circle  of  that  party  in  precincts  where 
the  voting  machine  is  not  used,  and  by  a  single  manipu- 
lation of  the  lever  of  the  voting  machine  where  sucli  ma- 
chines are  used.  A  voter  who  desires  to  vote  for  the  can- 
didates of  the  democratic  party  may  register  his  vote  in 
the  same  manner.  But,  if  the  decision  of  the  respondent 
be  sustained,  no  voter  can  so  vote  for  the  candidates  upon 
the  republican  ticket.  By  far  the  greater  number  of  vot- 
ers do  not  know  the  various  candidates  for  electors,  but 
they  do  know  for  whom  they  want  to  vote  for  president 
and  vice  president.  They  have  been  in  the  habit  in  the 
past  of  voting  a  straight  ticket,  and  particularly  so  for 
presidential  electors.  It  is  rare  indeed  that  a  voter 
**scratches*'  that  part  of  his  ticket.  He  votes  for  entire 
strangers  about  whom  he  has  never  read,  or  made  in- 
quiry, because  of  the  fact  that  they  stand  for  the  candi- 
dates whose  election  he  desires.  To  deprive  the  voters 
who  desire  to  vote  a  straight  republican  ticket  of  the 
opi)ortunity  of  doing  so,  and  at  the  same  time  afford  such 
opportunity  to  the  voters  of  the  other  parties  named, 
would  be  repugnant  to  every  sense  of  honor,  and  would 
be  in  defiance  of  the  just  rule  that  important  privileges 
and  partisan  advantages  cannot  be  conferred  upon  one 
class  and  denied  to  another  class  by  hampering  it  with 
unfair  and  unnecessary  burdens  and  restrictions. 

The  right  of  every  voter,  by  a  single  cross  or  by  one 
manipulation  of  the  lever  of  a  voting  machine,  to  vote  a 
straight  ticket  for  the  candidates  of  his  party  is  guar- 
anteed by  sections  125r  and  140,  supra.  Any  attempt,  by 
deception  or  otherwise,  to  deprive  him  of  that  right  is  a 
violation. of  both  the  letter  and  spirit  of  our  laws.     If 
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8Qch  an  attempt'  is  made,  it  is  the  right  of  the  governing 
body  or  committee  of  his  party  to  appeal  to  the  courts,  if 
necessary,  to  protect  him ;  and,  when  it  is  made  to  appear 
that  such  an  attempt  is  intended,  it  is  the  duty  of  the 
court  to  prevent  it.  To  perflait  the  names  of  the  six  elec- 
tors, who  will  not  vote  for  the  candidates  of  the  republi- 
can party  for  president  and  vice  president,  but  will  vote 
for  the  candidates  of  another  and  different  party,  to  be 
printed  upon  the  official  ballot  as  republican  electors 
would  be  a  gross  deception,  and  would,  without  the  pos- 
sibility of  a  doubt,  cause  thousands  of  voters  in  this  state 
to  cast  their  votes  for  president  and  vice  president  for 
candidates  other  than  their  choice,  and  other  than  the 
candidates  for  whom  it  is  their  desire  to  vote.  We  can- 
not i)ermit  this  to  be  done. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Patrick  J.  Tibbnby,  apphllbh,  v.  Edwin  Evans,  Bhbriff, 

ET  AL.,  APPELLANTS. 
Filed  Noybmbbb  1,  1912.    No.  16,828. 

1.  Jadgment:  Revivor.  Reylvor  of  a  dormant  Judgment  und«r  our 
statute  has  no  other  effect  than  to  reinstate  the  Judgment  and  au- 
thorize  execution  to  collect  the  same. 

2. :   :   Parties.    One  not  a  party  to  the  original  Judgment 

who  fails  to  appear  upon  service  of  the  condltitoal  order  of  re- 
vivor is  not  made  a  party  to  the  Judgment  by  the  final  order 
reviving  the  same. 

3.  Execution:  Injunction.  One  who  was  not  a  party  to  the  proceed- 
ings  in  which  Judgment  is  entered  may  enjoin  the  levy  of  an 
execution  upon  his  property  to  collect  such  Judgment. 

Appeal   from   the   district  court   for   Boone   county: 
James  N.  Paul,  Judge.    Affirmed. 

France  cf  Fran  re  and  /f.  (7.  Vail^  for  appellants. 

F.  J.  Mack  and  C,  E,  Spear,  contra. 
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Sedgwick,  J. 

In  Dec'eniber,  1883,  the  St.  Paul  Harvester  Works  re- 
covered a  judgment  in  the  county  court  of  Boone  county 
against  Patrick  Tiemey.  In  August,  1909,  the  St.  Paul 
Harvester  Works  filed  in  that  court  a  motion  and  affi- 
davit for  a  revivor  of  the  judgment.  A  conditional  order 
of  revivor  was  made  by  the  court,  which  was  served  upon 
this  plaintiff.  The  sheriff's  return  upon  the  order  shows 
that  he  served  it  personally  upon  "the  within  named  Pat 
Tierney."  This  plaintiff  made  no  appearance  in  thne  pro- 
ceedings. Upon  this  return  an  order  of  revivor  was  made 
by  the  county  court.  cExecution  was  then  issued  upon 
the  judgment,  and,  the  sheriff  being  about  to  levy  upon 
the  property  of  this  plaintiff,  this  action  was  brought  in 
the  district  court  for  Boone  county  against  the  sheriff 
and  the  county  judge  to  restrain  them  from  enforcing  the 
judgment  against  this  plaintiff.  A  temporary  injunction 
was  allowed,  and  upon  the  trial  the  injunction  was  made 
perpetual,  and  the  defendants  have  appealed. 

The  plaintiff  upon  the  trial  testified  that  at  the  time 
of  the  entering  of  the  judgment  he  was  not  of  legal  age, 
and  was  residing  in  the  state  of  Missouri;  that  two  or 
three  years  afterwards  lie  removed  to  Madison  county, 
in  this  state,  where  he  resided  for  19  years,  and  then  re- 
moved to  Boone  county,  wliere  he  had  resided  about  4 
years  at  the  time  the  conditional  order  of  revivor  was 
served  upon  him;  that  he  never  had  any  transactions 
whatever  with  the  St.  Paul  Harvester  Works,  and  was 
never  sued  by  them,  and  that  no  summons  had  ever  been 
served  upon  him  at  their  suit.  In  this  testimony  he  was 
supported  by  several  witnesses,  from  wliich  it  appears 
that  this  plaintiff  was  not  the  party  against  whom  the 
judgment  of  the  St.  Paul  Harvester  Works  was  rendered. 
The  defendants  offered  no  evidence  upon  this  question, 
and  rested  their  case  upon  tlie  proposition  that  this  plain- 
tiff was  bound  by  the  order  of  revivor,  and  was  estopped 
to  deny  that  the  judgment  was  against  him.     This  posi- 
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tion  of  the  defendauts  is  wholly  untenable.  A  judgment 
against  one  who  has  not  been  served  with  process  and 
has  made  no  appearance  is  not  merely  voidable;  it  is 
absolutely  void.  As  said  in  McKinncy  v.  Frankfort  d 
State  Une  Co.,  140  Ind.  95,  it  "is  a  mere  nullity."  The 
evidence  clearly  shows  that  the  judgment  against  Patrick 
Tierney  was  not  a  judgment  against  this  plaintiff,  Patrick 
J.  Tierney.  This  plaintiff  was  never  sued  nor  sei^ved,  and 
as  against  liim  the  judgment  is  a  nullity.  The  proceeding 
in  this  state  to  revive  a  dormant  judgment  is  not  a  new 
action,  but  is  a  continuation  of  the  old.  It  takes  the  place 
of  the  old  common  law  writ  of  scire  fa^as  for  that  pur- 
pose. This  was  early  determined-  in  this  state  in  Eaton 
v.  Hasti/,  6  Neb.  419,  where  the  authorities  are  cited  and 
the  matter  fully  considered.  In  that  case  it  was  sought 
to  make  the  order  of  revivor  detennine  certain  rights  of 
the  parties.  The  effect  of  a  judgment  of  revivor  is  stated 
in  the  first  paragraph  of  the  syllabus:  "A  judgment  of 
revival  is  merely  a  continuation  of  the  original  action, 
and  continues  the.  vitality  of  the  original  judgment  with 
all  its  inctidents  from  the  time  of  its  rendition."  This 
conclusion  was  cited  and  approved  by  this  court  in  Bank- 
ers Life  Ins,  Co,  v.  Rohhins^  59  Neb.  170.  In  this  latter 
case  the  court  said:  "It  is  not  the  commencement  of  n 
civil  action,  but  the  ccmtinuation  of  an  action  previously 
commenced.  The  object  in  view  is  not  to  obtain  a  judg 
ment,  but  to  obtain  permission  of  the  court  to  execute  a 
judgment  already  in  existence." 

Other  int(M'esting  and  important  questions  are  pre- 
sented in  the  brief,  but  are  not  necessary  to  this  decision. 
There  never  having  been  any  judgment  against  this  plain- 
tiff, and  the  order  of  revivor  having  no  other  effect  than 
to  renew  the  former  judgment,  there  was  no  authority  to 
levy  the  execution  on  the  property  of  this  plaintiff,  and 
the  judgment  of  the  district  court  is 

Affirmed, 


J 
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State,  ex  rel.  Amt  M.  Murphy  bt  al.,  relators,  v.  Guy 

T.  Graves,  Judge,  respondent. 

FnjED  NovKMBEB  1, 1912.     No.  17,587. 

1.  Iffan damns;   Vacation  of  Injunction.     This  court  has  Jurisdiction 

by  mandamus  to  compel  a  judge  of  the  district  court  to  vacate 
an  order  of  Injunction,  if  the  district  court  was  entirely  with- 
out jurisdiction  to  make  such  order. 

2.  District   Courts:    Power  to  Enjoin  Justice's   Judgment:     Qu.^re. 

Whether  the  district  court  has  jurisdiction  in  an  action  brought 
solely  for  that  purpose  to  enjoin  the  enforcement  of  a  judgment 
of  a  justice  of  the  peace  in  forcible  entry  and  detainer  on  the 
ground  that  the  justice  had  no  Jurisdiction  because  title  to  real 
estate  was  drawn  in  question  is  doubted,  but  not  determined,  the 
case  being  disposed  of  upon  other  grounds. 

3.  Injunction:  Enjoining  Judgment  of  Pobcible  Entry  and  Detainer. 

The  district  court  has  jurisdiction  of  an  action  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate,  and 
in  such  action  may  enjoin  the  prosecution  of  an  action  of  forcible 
entry  and  detainer  involving  the  same  premises  and  pending 
upon  appeal  from  justice  court,  and  may  enjoin  the  enforcement 
of  the  Judgment  of  the  justice  while  such  appeal  is  pending. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel respondent  to  vacate  an  injunction.     Dismissed. 

Harry  L.  Keefe  and  Hiram  Chase,  for  relators. 

Curtis  L.  Da/y  and  Brome,  ElKcJc  d  Bronte,  contra. 

Sedgwick,  J. 

The  plaintiffs  applied  to  this  court  in  its  original  juris- 
diction for  a  writ  of  mandamus  to  require  the  defendant 
to  vacate  an  order  of  injunction  which  he  had  issued  as 
judge  of  the  district  court  for  Thurston  county.  The  re- 
lators Amy  M.  Murphy,  Gertrude  Murphy  and  Alice 
Murphy  were  the  owners  of  the  land  in  dispute,  and  the 
relators  Leisenberg  and  Litchie  claimed  an  interest  in  the 
land  under  a  lease.    The  Murphys  contracted  to  sell  the 
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.land  to  one  Harry  D.  Hancock,  who  made  a  substantial 
payment  upon  the  contract  of  purchase  and  assumed  the 
mortgage  upon  the  land,  agreeing  by  the  contract  to  pay 
the  balance  of  the  purchase  money  when  the  abstract  was 
furnished  showing  title.  In  the  meantime  creditors  of 
the  Murphys  attached  the  land,  and  litigation  arising 
upon  tliis  attachment  appears  to  have  prevented  the  com- 
pletion of  their  contract  with  Hancock.  Afterwards  the 
Murphys  made  a  contract  of  lease  with  these  other  rela- 
tors, wliereby  they  agreed  to  lease  the  land  for  the  term 
of  three  years.  Hancock  claims  the  right  of  possession  of 
the  land  under  his  contract,  and  made  a  contract  with 
one  Burcham,  whereby  he  leased  the  land  to  Burcham. 
Burcham  obtained  possession  of  the  land  through  an  as- 
signment of  an  old  lease  which  was  about  to  expire,  and 
tlie  relators  Leisenberg  and  Litcliie,  claiming  tlie  right  of 
possession  under  their  lease  with  the  Murphys,  began  an 
action  of  forcible  entry  and  detainer  against  Burcham, 
Hancock  and  others  in  justice  court,  and  obtained  a  judg- 
ment of  restitution  therein.  The  defendants  in  that  ac- 
tion took  an  appeal  to  the  district  court,  but  the  plain- 
tiffs gave  bond  under  the  statute  and  demanded  a  writ  of 
restitution  to  put  them  in  possession,  notwitlistanding  the 
appeal.  Harry  D.  Hancock  then  began  an  action  in  the 
district  court  for  a  specific  performance  of  his  contract, 
makinsr  the  Ifurphys  defendants,  and  also  these  relators 
Leisenl)org  and  Litchie  and  otlier  parties  claiming  to  be 
interested.  In  that  action  the  injunction  complained  of 
was  issued  restraining  the  Murpliys  and  Leisenberg  and 
Litchie  from  proceeding  further  with  their  action  of  for- 
cible entry  and  detainer,  and  from  obtaining  pos.sessi<m 
under  their  judgment  therein.  It  appears  from  the  re- 
turn to  the  alternative  writ  of  mandamus  that  since  the 
writ  was  issued  the  Murphys  have  completed  their  c(m- 
tract  with  Hancock  and  have  executed  to  him  a  deed  of 
the  land  in  controversy.  Tliey  have  filed  herein  a  dis- 
missal of  this  action  so  fur  as  thev  are  concerned.  The 
relators  Leisenberg  and  Litchie  insist  tliat  they  are  en- 
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titled  to  a  peremptory  writ  requiring  the  resjiondent  as 
judge  of  the  district  court  to  vacate  the  order  of  injunc- 
tion so  far  as  it  interferes  with  their  obtaining  possession 
of  the  premises  uncjer  their  judgment  in  forcible  entry 
and  detainer. 

If  tlie  district  court  was  entirely  without  jurisdiction 
to  grant  the  injunction  now  complained  of,  these  relators 
are  entitled  to  tlie  relief  demanded.  8tate  v.  Graves,  66 
Neb.  17. 

Two  reasons  are  urged  in  the  briefs  for  refusing  this 
writ: 

First.  It  is  said  that  the  record  shows  that  in  the  ac- 
tion of  forcible  entry  and  detainer  the  title  to  real  estate 
was  drawn  in  question,  and  that  therefore  the  justice  of 
the  peace  had  no  jurisdiction  and  the  judgment  of  resti- 
tution should  for  that  reason  be  enjoined.  The  case  of 
Cohbey  v.  Wright,  34  Neb.  771,  is  relied  upon  to  support 
this  contention.  In  that  case  a  judgment  had  been  en- 
tered against  the  plaintiff  as  garnishee,  and  he  brought 
the  action  to  restrain  its  enforcement.  It  appeared  thai 
the  plaintiff  had  never  been  served  as  garnishee,  and  had 
no  notice  of  the  proceedings  in  which  judgment  was  ren- 
dered against  him.  The  court,  therefore,  which  entered 
the  judgment  had  no  jurisdiction  over  the  party  against 
whom  the  judgment  was  rendered.  In  this  case  the  jus- 
tice court  had  jurisdiction  over  all  the  parties  interested. 
It  also  had  jurisdiction  to  determine  tlie  right  of  possession 
of  the  real  estate.  If  the  justice  found  from  the  evidence 
before  him  that  the  right  of  possession  depended  upon  the 
title  to  the  real  estate,  either  legal  or  equitable,  the  law 
required  him  to  enter  judgment  for  the  defendant.  When 
the  question  was  presented  to  him  as  to  whether  tlie  right 
of  possession  would  depend  upon  the  title  to  real  estate, 
he  must  determine  that  question  from  the  evidence  as  he 
determined  other  questions  of  fact.  If  he  determined  that 
fjuestion  incorrectly,  it  could  be  remedied  by  appeal.  It 
is  therefore  by  no  means  clear  that,  if  the  sole  purpose  of 
the  injunction  was  to  prevent  the  justice  from  making  an 
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incorrtK't  fiuding  of  fact  and  enforcing  tlie  judgment  based 
upon  sucli  incorrect  finding,  ilie  district  court  would  have 
jurisdiction  to  grant  such  a  writ.  The  determination  of 
this  case,  however,  does  not  depend  upon  the  solving  of 
tlint  question. 

Second.  The  petition  in  the  injunction  suit  and  tlie 
facts  admitted  in  this  record  establish  that  the  controversy 
between  tlie  parties  was  whetiier  Mr.  Hancock  was  en- 
titled to  a  specific  performance  of  his  ccmtract  for  the 
purchase  of  the  land,  and  that  the  right  of  possession  and 
the  action  of  forcible  entrv  and  detainer  in  which  that 
right  of  possession  was  in  controversy  were  ancillary  to 
and  dependent  upon  the  contract  of  purcliase.  There  can 
be  no  doubt  (bat  Mr.  Hancock  was  entitled  to  bring  the 
action  in  the  district  court  to  enforce  the  specific  perform- 
ance of  liis  contract,  and,  when  that  action  was  brought  in 
a  court  of  equity  with  general  and  complete  jurisdiction, 
it  would  be  the  dutv  of  that  court  to  determine  all  an- 
ciliary  matters  affecting  the  result  of  that  action  or  neces- 
sarily involved  in  it.  If  the  action  in  equity  resulted  in 
determining  that  the  plaintiff  was  entitled  to  a  deed  of 
the  land  which  would  carry  the  right  of  possession  with 
it,  it  would  be  the  duty  of  the  court  in  determining  the 
plaintiff's  right  in  the  land  itself  to  also  determine  and 
(enforce  his  right  of  possession.  The  district  court  was 
therefore  not  without  jurisdiction  to  take  full  possession 
of  all  matters  pertaining  thereto. 

It  follows  that  the  relators  are  not  entitled  to  the  per- 
(*mptory  writ,  and  the  action  is 

Dismissed. 
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State,  ex  rei..  George  C.  Ctjryha,  appellant,  v.  Harry 
E.  Wells,  County  Clerk,  appellee. 

Filed  Novbmbbb  1,  1912.    No.  17,824. 

L  ElectloiiB:  Nominations.  The  le^slature  of  this  state  In  provid- 
ing for  the  "closed  primary"  has  adopted  the  policy  of  allowing 
each  political  party  to  select  its  own  candidates. 

2. :    .    Any  one  who  has  the  statutory  qualifications  to 

fill  an  office  may  be  a  candidate  for  election  to  that  office.  If 
he  affiliates  with  a  political  party  he  may  become  the  candidate 
of  that  party,  or  he  may  become  a  candidate  independently  of  all 
parties. 

3. :    .    Under  our  primary  law  no  political  party  can  be 

compelled  to  present  as  ite  candidate  at  a  general  election  one 
who  does  not  affiliate  with  the  party  so  presenting  him  as  a  can- 
didate. 

4.  :  :  Pilling  Vacancies.  If  a  political  party  at  its  pri- 
mary makes  no  nomination  of  a  candidate  for  election  to  an 
office,  a  vacancy  has  occurred,  within  the  meaning  of  the  statute, 
and  the  proper  party  committee  may  fill  that  vacancy. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Reversed  with  directions. 

A.  8.  Tibhets  and  Sterling  F.  Mutz^  for  appellant. 

J.  B.  Strode,  Q.  E.  Hc^ger  and  Whedon  &  Peterson, 
contra. 

Sedgwick,  J. 

At  the  primary  election  held  in  April,  1912,  Carl  O. 
Johnson  was  a  candidate  on  the  regular  repuhlican  ticket 
for  nomination  as  a  candidate  of  that  party  at  the  en- 
saing  general  election  for  the  office  of  county  commis- 
sioner of  Lancaster  county.  He  made  the  necessary  fil- 
ings, declaring  under  oath  that  he  affiliated  with  the  re- 
publican party,  and  procured  his  name  to  he  printed  upon 
the  regular  republican  ballot  as  the  candidate  of  that 
26 
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party.  Tlier(»  was  no  candidate  named  on  the  printed 
])allot  of  tlie  denuKTatic  primary  for  nomination  to  that 
nfWcQ  as  a  candidate  of  the  democratic  party.  There  was 
a  blank  spare  left  npon  the  ballot  of  the  democratic  party 
for  enterinjir  the  name  of  a  candidate  of  that  party  for 
nomination  to  that  office.  Mr.  Johnson's  name  was  wTit- 
ten  in  02  of  the  democratic  ballots  as  the  candidate  of 
(liat  party.  ITe  did  not  accept  the  nrmiination  as  the  can- 
<lidate  of  tlie  democratic  partj',  nor  file  any  statement 
that  he  affiliated  with  that  party.  There  is  nothing  in 
the  record  to  sliow  that  there  is  any  affiliation  between 
tlie  n^publican  and  democratic  parties  for  the  ensuing 
election.  The  proper  committee  of  the  democratic  party, 
••onsidering  that  a  vacancy  had  occurred  upon  the  ticket 
)f  that  party,  duly  certified  the  nomination  of  the  relator 
as  the  candidate  of  the  democratic  party.  The  respond- 
(»nt,  who  is  county  clerk  of  Lancaster  county,  refused  to 
(»nter  the  name  of  the  relator  upon  the  official  ballot  for 
the  ensuing  election  as  the  candidate  of  the  democratic 
party  for  the  office  of  county  commissioner,  and  the  re- 
lator brought  this  action  of  mandamus  in  the  district  court 
for  Lancaster  county  to  compel  the  respondent  to  place 
his  name  upon  the  official  ballot  as  such  candidate.  The 
district  ccmrt  found  in  favor  of  the  res]>ondent  and  re- 
fused to  issue  a  peremptory  writ,  and  the  relator  has  ap- 
pealed to  this  court. 

Our  statute  providing  for  primary  elections  recognizes 
the  existence  of  organized  political  parties,  and  their 
right  in  general  to  regulate  and  control  their  own  organ- 
izations for  the  purposes  for  which  they  are  created.  It 
imposes  upon  them  certain  restrictions  as  to  the  method 
of  pres(»nting  their  candidates  to  the  voters  at  the  general 
election.  In  the  construction  of  the  various  statutes  in- 
volved, we  must  consider  both  the  right  of  the  voter  and 
the  right  of  the  candidate.  Every  voter  has  a  right  to 
be  a  candidate  for  a  i)ublic  office  if  he  posvsesses  the  quali- 
ficati(m  which  the  hiAv  rec|uires.  If  he  possesses  the  quali- 
fications required  to  fill  the  office,  can  he  be  the  candidate 
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of  more  than  one  political  party,  and,  if  so,  how  and  nnder 
what  conditions?  The  statute  provides  when  and  \i\a\  one 
may  be  a  candidate  of  two  or  more  political  parties.  If 
he  cannot  fill  the  requirement  so  as  to  be  the  candidate  of 
any  political  party,  he  may  still  be  a  candidate  at  the 
general  elec'tion  by  petition.  The  right  of  tlie  voter  to 
vote  at  the  general  election  for  whom  he  pleases  cannot 
be  limited.  Whether  the  legislature  can  limit  the  voter 
in  selecting  a  candidate  for  the  various  parties  may  be  a 
debatable  question.  The  important  question  here  is  as 
to  tiie  power  of  the  legislature  to  protect  the  various 
political  parties  in  their  right  to  present  candidates  at  the 
general  election  who  affiliate  with  the  party  tliat  presents 
them.  And,  if  the  legislature  has  such  power,  has  it  in- 
tended to  rerpiire  as  a  qualification  of  the  candidate  of  a 
political  party  that  he  shall  be  in  affiliation  with  that 
party?  After  trial  of  both  methods  tlie  legislature  has 
adopted  what  is  called  the  closed  primary.  This  contem- 
plates that  each  political  party  shall  have  the  right  to 
select  lt«  own  candidates,  and  shall  have  such  protection 
as  the  law  can  afford  in  exercising  that  right.  To  this 
end  it  was  necessary,  and  no  doubt  within  tlie  power  of 
the  legislature,  to  prescribe  certain  qualifications. 

It  is  not  necessary,  in  order  to  preserve  the  rights  of 
the  voter  at  the  general  election,  that  the  name  of  a  can- 
didate should  appear  on  the  ballot  more  than  once,  nor  is 
it  necessarv  that  he  should  be  described  on  the  ballot  at 
the  general  election  as  a  member  of  more  than  one  politi- 
cal party;  and  the  legislature,  to  carry  out  the  idea  of  a 
closed  primary,  may  well  provide  that  tlie  average  voter 
shall  not  be  deceived  by  a  statement  on  the  ballot  at  the 
general  election  that  a  candidate  belongs  to  or  affiliates 
with  two  antagcmistic  political  parties,  when  those  par- 
ties have  not  affiliated,  and  the  candidate  has  declared 
under  oath  that  he  affiliates  with  one  of  them,  and  has 
refused  and  neglected  to  state  that  he  affiliates  with  the 
other.  In  every  instance  in  which  the  statute,  as  it  now 
is,  mentions  the  qualifications  of  a  candidate  of  a  political 
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party  at  the  primary  election,  it  prescribes  affiliation  with 
the  party  for  whicli  lie  proposes  to  be  a  candidate  as  a 
necessary  qualification.  All  provisions  of  the  open  pri- 
mary- law  wliich  recognize  the  right  to  become  a  candidate 
of  a  political  party  witiiout  that  qualification  were  re- 
pealed when  the  closed  primary  was  provided  for.  Voters 
must  declare  their  party  affiliation  w^hen  they  register, 
and  also  when  they  vote  at  the  primaries,  and  if  their 
riglit  to  vote  is  challenged  they  must  then  declare  their 
party  affiliation.  If  they  nominate  candidates  to  be  voted 
for  at  the  primary  election,  they  must  declare  that  they 
affiliate  with  the  party  whose  candidate  tliey  seek  to 
nominate,  and  the  law  requires  that  a  record  be  kept  of 
the  party  affiliations  of  the  voters.  Ann.  St  1911,  sees 
5855,  5S(;6,  5878-5881.  In  all  the  cases  provided  in  the 
statute,  the  candidate  for  nomination  at  the  primaries 
must  declare  his  party  affiliation.  The  right  to  be  a  can- 
didate at  the  general  election  and  to  have  a  place  upon 
the  printed  ballot  for  that  purpose  is  provided  for.  He 
may  be  such  candidate  independently  of  all  parties;  or, 
if  he  affiliates  with  any  political  party,  he  may  have  his 
name  upon  the  ballot  at  the  general-  election  as  the  candi- 
date of  tliat  party.  If  two  or  more  political  parties  are 
affiliated  for  any  general  election,  he  may,  of  .course,  affili- 
ate with  both  or  all  of  them  and  become  their  candidate 

0 

accordingly.  But  no  political  party  can  be  compelled  to 
put  forward  as  it«  candidate  one  who  does  not  affiliate 
with  it.  The  voter  at  tlie  general  election  may  vote  for 
whom  he  pleases,  but  may  not  be  deceived  by  false  labels. 
It  surely  is  within  tlie  power  of  the  legislature  to  prevent 
such  deception,  and  we  think  it  as  clearly  appears  that  it 
has  intended  to  do  so.  It  is  not  necessarv  to  determine  in 
this  case  whether  a  blank  sj)ace  should  be  left  upon  the 
primary  ballot  for  inserting  the  name  of  the  voter's  choice 
as  the  candidate  of  his  party.  Upon  this  point  the  court 
is  not  entirely  agreed.  ^Ve  are  detennining  the  qualifica- 
tions for  nominating  as  the  candidate  of  a  political  party, 
and  not  the  right  to  be  a  candidate  for  election  to  the 
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office.  We  conclude  that  one  of  the  necessary  qualifica- 
tions for  a  candidate  of  a  political  party  is  affiliation  with 
that  party.  If  two  political  parties  have  affiliated  for  the 
general  election,  one  may  affiliate  with  both  and  be  the 
candidate  of  both. 

It  is  said  that  no  vacancy  had  occurred  upon  the  demo- 
cratic ballot,  and  therefore  the  committee  of  that  party 
was  without  power  to  appoint  the  relator.  The  statute 
provides:  '^Vacancies  occurring  upon  any  party  ticket 
after  the  holding  of  any  primary  shall  be  filled  by  a  ma- 
jority vot«  of  the  party  committee  of  the  city,  district, 
county  or  state,  as  the  case  may  be,  and  a  certificate  of 
such  nomination  shall  be  filed  as  required  by  section  5776 
of  Cobbey's  Annotated  Statutes  1903."  Ann.  St  1911, 
sec.  5888. 

The  statute  of  South  Dakota  provided  that,  "if  for  any 
reason  after  a  nomination  as  a  party  candidate  for  ♦  •  ♦ 
state  office  has  been  made,  a  vacancy  shall  occur,"  and  the 
supreme  court  of  that  state  in  construing  the  statute  gave 
great  force  to  tlie  words  "after  a  nomination  as  a  party 
candidate  has  been  made."  It  was  thought  that  the  use 
of  these  words  made  clear  "that  the  main  purpose  of  the 
legislature  in  enacting  the  primary  law  was  to  take  the 
making  of  all  nominations  out  of  the  hands  of  conventions 
and  political  central  committees,  and  to  require  that  the 
people  themselves,  by  their  direct  votes,  sliould  name  party 
nominees;  and  that  the  only  vacancies  contemi)lated  by 
the  legislature,  to  be  filled  by  conventions  or  central  com- 
mittees, are  such  ajs  may  occur  after  the  people  themselves 
have  made  nominations,  and  vacancies  therein  have  oc- 
curred by  death,  resignation,  or  otherwise."  Stewart  v. 
Policy,  137  N.  W.  (S.  Dak.)  565.  It  would  seem  that  tliis 
construction  of  their  statute  is  reasonable,  as  it  is  difficult 
to  see  what  other  purpose  the  legislature  could  have  in 
inserting  the  words  "after  a  nomination  as  a  party  can- 
didate has  been  made."  These  words  do  not  appear  in 
OUT  statute,  and  we  must  give  the  ordinary  meaning  to 
the  word  "occur."  Webster's  New  International  Dictionary 
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defines  tliis  word  as  follows:  "To  meet  one's  eye;  to  be 
found  or  met  with;  to  present  itself;  to  appear;  to  hap- 
pen; to  take  place;  as,  if  opportunity  occurs;  do  not  let 
it  occur  again."  This  seems  to  be  plainly  the  sense  in 
whieli  the  legislature  used  it  in  our  statute.  A  vacancy 
on  the  ballot  pn\sented  itself  and  appeared,  and  it  was  tlie 
province  of  the  proper  committee  to  fill  such  vacancy.  If 
tlie  only  candidate  voted  for  liad  died  on  primary  day 
before  the  votes  were  cast,  it  will  be  conceded  that. a  va- 
cancy would  occur.  If  after  the  primary  there  is  a  va- 
cancy, it  lias  "occurred,"  within  the  meaning  of  the 
statute. 

The  democratic  committee  requested  Mr.  Johnson  to 
withdraw  from  the  ticket.  This,  it  is  urged,  estops  the 
relator  to  dis]mte  his  qualifications  to  be  the  candidate 
of  the  party.  In  the  letter  asking  Mr.  Johnson  to  with- 
draw, it  waKS  stated  that  he  was  not  nominated,  and  could 
not  be  the  candidate  of  the  democratic  party.  This  letter 
must  be  taken  rather  as  a  demand  that  he  withdraw  his 
pretentions  to  the  position  than  as  an  admission  that  he 
was  duly  nominated  or  was  entitled  to  remain  on  the 
ballot  of  that  party.  It  cannot  be  relied  upon  as  an  es- 
toppel, even  against  the  committee,  much  less  against 
this  relator. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  revcTsed  and  the  cause  remanded,  with  instruc- 
tions to  issue  a  peremptory  writ  as  prayed. 

Reversed. 

Rose,  J.,  dissenting. 

As  stated  in  the  opinion  of  the  majority,  this  is  an 
application  for  a  peremptory  writ  of  mandamus  to  compel 
the  county  clerk  of  Lancaster  county  to  place  upon  the 
official  ballots  for  the  election  to  be  held  November  5, 1912, 
the  name  of  relator  as  the  democratic  candidate  for  county 
commissicmer  from  the  first  district  After  the  primary 
election  held  April  12, 1912,  the  democratic  county  central 
committee  selected  relator  as  the  democratic  candidate  for 
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the  office  named.  He  traces  to  that  source  his  right  to 
the  relief  demanded.  He  was  not  nominated  at  tlie  primary. 
As  a  candidate  for  the  same  office  the  republicans  regularly 
nominated  at  tlie  primary  Carl  O.  Johnson,  who  afterward 
accepted  tlie  republican  nomination  and  made  oath  that  he 
affiliated  with  the  republican  party.  Among  the  reasons 
i^iven  by  the  county  clerk  for  refusing  to  insert  relator's 
name  on  the  official  ballots  for  the  November  election  are 
the  following:  At  the  primary  election  in  the  first  com- 
missioner district  the  official  ballots  prepared  for  demo- 
cratic electors  did  not  contain  the  name  of  a  democratic 
candidate  for  county  commissioner.  On  the  official, 
printed,  democratic,  primary  ballots,  however,  a  blank 
space  had  been  left  with  a  view  to  permitting  each  demo- 
crat to  express  his  choice  by  writing  in  the  blank  the 
name  of  his  preferred  candidate.  In  the  spaces  thus  ap- 
pearing on  the  democratic  ballots  Carl  O.  Johnson  received 
62  votes,  being  a  majority  of  those  cast  by  democrats  for 
the  nomination  of  a  candidate  for  countv  commissioner. 
The  returns  were  duly  canvassed  and  the  canvassing 
board  certified  to  the  county  clerk  that  Johnson  was  the 
democratic  nominee.  He  has  not  declined  the  nomination. 
No  objections  thereto  were  ever  filed  in  the  county  clerk's 
office.  Johnson  is  therefore  entitled  to  a  place  on  the 
official  ballots  for  the  November  election  as  the  nominee 
of  the  democratic  party.  The  trial  court  sustained  the 
county  clerk's  defense  as  thus  outlined  and  denied  the 
writ.  Relator  appeals.  In  my  view  of  the  law  the  ruling 
of  the  district  court  is  right. 

Relator  argued  that  there  is  no  authority  to  nominate 
candidates  by  writing  names  in  blank  spaces  on  the  pri- 
mary ballots  and  that  therefore  Johnsrm  is  not  tlie  demo- 
cratic nominee.  The  primary  law  does  not  forbid  the 
making  of  nominations  in  that  manner.  While  it  does  not 
in  the  body  of  the  act  itself  contain  in  direct  terms  author- 
ity to  vote  in  blank  spaces,  it  provides:  "The  official 
primary  ballot  shall  bo  printed  substantially  as  is  required 
by  law  for  official  ballots  used  at  November  elections," 
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with  an  exception  not  material  here.  Oomp.  St.  1911,  ch. 
26,  sec.  117i.  The  general  election  law  to  which  reference 
is  thus  made  provides:  "Nothing  in  this  act  contained 
shall  prevent  any  voter  from  writing  on  his  ballot  the  name 
of  any  person  for  whom  he  desires  to  vote,  for  any  oflSice, 
and  such  vote  shall  be  counted  as  if  printed  on  the  ballot, 
and  marked  by  the  voter."  Comp.  St.  1911,  ch.  26,  sec. 
139.  Tliat  part  of  the  general  election  law  relating  to  the 
preparation  of  the  ballots  for  the  November  election 
further  declares:  "In  each  division,  and  beneath  all 
candidates  placed  there  by  nomination  or  petition,  a  blank 
space  shall  be  provided,  into  which  electors  may  write  the 
name  of  any  person  for  whom  they  wish  to  vote,  and  whose 
name  is  not  printed  upon  tlie  ballot."  Comp.  St  1911, 
ch.  26,  sec.  140. 

The  general  election  law  requires  instructions  to  votera 
iis  follows:  "If  you  wish  to  vote  for  any  p^son  whose 
name  is  not  printed  on  the  ballot,  write  his  name  in  fiill 
in  the  blank  space  on  the  ballot  under  the  proper  office 
you  wish  him  to  hold,  and  make  a  cross  in  the  square  0|^- 
site  the  written  name."  Comp.  St.  1911,  ch.  26,  aec.  159> 
subd.  4. 

The  effect  of  the  statutory  references  to  these  provisions 
of  the  general  election  law  is  to  insert  them  in  the  primary 
law  in  so  far  as  they  are  applicable  thereto.  Shull  v. 
Barton,  58  Neb.  741;  State  v,  Junkin,  87  Neb.  801.  In 
preparing  the  ballots  for  the  first  commissioner  district, 
the  county  clerk  followed  the  foregoing  provisions  of 
statute.  A  ballot  with  a  blank  space  for  county  commis- 
sioner was  available  to  each  democratic  elector.  Under  a 
liberal  construction  of  the  primary  law  and  of  the  con- 
stitutional provisions  relating  to  elections  as  construed  in 
State  V.  Junlcin,  85  Neb.  1,  the  primary  ballots  prepared 
l)y  the  county  clerk  and  tlie  ballots  cast  by  democrats  in 
favor  of  Johnson  were  lawful.  Exercising  the  right  to 
])articipate  at  the  primary^  in  nominating  a  candidate  to 
be  voted  for  at  tlie  November  election,  62  members  of  the 
democratic  party  voted  for  him.     No  other  person  received 
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so-many  votes.  There  is  no  statute  prohibiting  those  who 
affiliate  with  one  party  from  nominating  the  candidate  of 
another  party.  By  voting  for  their  choice  in  doing  so  they 
are  not  disfranchised  at  a  primary  election. 

Relator  further  argued  that  there  was  a  vacancy  because 
Johnson  failed  to  comply  with  statutory  provisions  re- 
quiring a  candidate  to  accept  a  nomination  under  oath, 
to  pay  the  filing  fee,  to  declare  his  party  affiliation  and  to 
make  a  statement  that  he  would  qualify  and  serve  if 
elected.  In  this  connection  it  is  insisted  that  the  vacancy 
was  proi)erly  filled  by  the  nomination  of  relator  and  that 
his  name  should  be  printed  on  the  ballots  for  the  November 
election.  Those  statutory  provisions  evidently  apply  to  a 
candidate  sedcing  a  nomination  by  the  political  party  with 
which  he  affiliates.  Johnson,  ae  a  candidate  of  the  re- 
publicans, complied  with  the  provisions  of  statute.  His 
nomination  by  the  democratic  party  was  voluntary.  He 
did  not  decline  it.  As  a  republican  candidate  he  paid  his 
fee,  declared  his  party  affiliation,  accepted  the  nomination 
and  said  he  would  qualify  and  serve  if  elected.  That  he 
should  be  required  to  repeat  these  acts  in  relation  to  a 
rival  party  and  declare  an  affiliation  having  no  existence, 
under  penalty  of  defeating  the  democratic  nomination  law- 
fully made,  was  certainly  not  the  intention  of  the  legisla- 
ture. The  statutes  should  not  be  so  construed.  In  this 
view  of  the  law  there  was  no  vacancy  when  the  democratic 
county  central  conMuittee  selected  relator  as  a  candidate 
for  county  commissioner  instead  of  Johnson  who  had  been 
regularly  nominated  at  tlie  primary  by  the  votes  of  the 
democratic  electors.  In  my  judgment  the  effect  of  direct- 
ing the  county  clerk  to  print  relator's  name  on  the  official 
ballot  is  to  defeat  part  of  the  action  of  the  democratic 
primary  which  was  held  by  democrats  alone  without  inter- 
ference from  republicans,  to  create  an  artificial  vacancy 
in  the  first  commissioner  district  and  to  permit  a  political 
committee  to  set  aside  the  regular  action  of  the  voters 
themselves. 
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Gust  Fbbeburg  v.  State  ot  Nebraska. 

FiLKD  NOVEMBEB  1, 1912.  '  No.  17,529. 

1.  Drunkards:  Instbuction.    The  instruction  set  out  in  the  opinion  is 

held  to  be  an  erroneous  definition  of  drunkenness  and  a  state 
of  intoxication. 

2.  Witnesses:    Physicians:    Pbivilbged  Communications,     The  doctor 

who  was  called  to  testify  as  a  witness  on  behalf  of  the  state,  and 
who  dressed  the  wounds  of  the  defendant,  was  incompetent  to 
testify  to  the  defendant's  condition,  over  the  objection  of  the 
defendant  that  he  was  disqualified  by  reason  of  section  333  of 
the  code. 

Error  to  the  district  court  for  Phelps  county:   Harrt 
S.  DuNGAN,  Judge.    Reversed. 

James  /.  Rhea,  for  plaintiff  in  error. 

A.  J.  Sliafer,  contra. 

Hamer,  J. 

The  plaintifif  in  error,  Gust  Freeburg,  hereafter  desig- 
nated as  tlie  defendant,  was  complained  against  in  the 
police  court  of  the  city  of  Holdrege,  July  5,  1911,  and  was 
charged  with  the  violation  of  an  alleged  ordinance  in  that 
city  on  July  4,  1911.  The  plaintifif  charged  that  the  said 
Gust  Freeburg,  "on  or  about  the  4th  day  of  eTuly,  A.  D. 
1911,  in  the  county  last  named  (Phelps),  and  within  the 
corporate  limits  of  the  city  of  Holdrege,  then  and  there 
being,  did  then  and  there  unlawfully  become  drunk,  and 
was  then  and  there  found  in  a  state  of  intoxication  and 
drunkenness,  contrary  to  section  44  of  ordinance  45,  of  the 
Comi)iled  and  Re\ised  Ordinances  of  the  city  of  Holdrege." 
The  defendant  was  found  guilty  in  the  police  court,  and 
sentenced  to  pay  a  fine  of  flO  and  costs.  He  appealed  to 
the  district  court,  and  was  there  convicted  and  sentenced 
to  pay  a  fine  of  fl  and  costs.  He  brings  the  case  here 
for  review. 
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Upon  that  point  there  seems  to  be  a  conflict  of  evidence, 
but  there  is  no  conflict  touching  the  fact  that  the  defendant 
was  going  home  with  a  Mr.  Levine,  and  the  city  marshal 
started  to  arrest  him,  and  the  defendant  and  Levine  begged 
him  not  to  make  the  arrest.  The  city  marshal  struck  the 
defendant  over  the  head  with  his  revolver,  but  claims  in 
justification  that  the  defendant  and  Levine  objected  to  the 
arrest  and  finally  resisted.  At  the  time  this  happened 
they  were  near  Levine's  tailor  shop,  and  Levine  said  he 
wanted  to  go  in  his  shop  to  get  his  coat,  and  then  they 
would  go  home  together.  Freeburg  and  Levine  denied 
making  any  resistance  to  the  arrest,  and  it  does  not  ap- 
"pesLT  Freeburg  was  in  any  way  offensive  in  his  conduct 

Dr.  S.  F.  Sanders  was  called  by  the  county  attorney, 
and  testified  as  a  witness  on  behalf  of  the  state,  and  over 
the  objection  of  counsel  for  the  defendant.  He  testified 
that  he  was  a  practicing  physician  in  the  city  of  Holdrege, 
and  that  on  the  afternoon  or  evening  of  July  4,  1911,  he 
was  called  upon  to  dress  certain  wounds  from  which  the 
defendant  was  suffering;  that  he  found  the  defendant  at 
the  tailor  shop  of  Mr.  Levine,  and  had  him  removed  to  his 
(Sanders')  office,  which  was  near  by,  and  where  he 
treated  him  for  the  injuries  which  he  had  received.  He 
gave  as  a  reason  for  believing  that  the  defendant  was 
intoxicated  that  his  breath  smelled  of  beer,  and  immedi- 
ately after  his  wounds  were  dressed  the  defendant^said,  "I 
guess  it  is  all  right/'  The  defendant  had  also  said  some- 
thing else  which  the  witness  testified  he  was  unable  to 
remember.  The  fact  that  Sanders  was  a  doctor,  and  that 
he  had  been  called  to  attend  the  defendant,  and  testified 
to  his  opinion  concerning  the  condition  of  the  accused  as 
to  intoxication,  would  give  his  testimony  great  weight 
with  the  jury,  because  of  the  confidential  relation  which  he 
sustained  to  the  defendant,  and  because  as  a  doctor  his 
knowledge  would  be  supposed  to  be  superior  to  that  of 
other  men. 

Section  333  of  the  code  of  civil  procedure  provides: 
'*No  practicing  attorney,  counselor,  physician,   surgeon, 
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miDister  of  the  gospel,  or  priest  of  any  denomination  ^all 
be  allowed,  in  giving  testimony,  to  disclose  any  confidential 
communication,  properly  intrusted  to  him  in  bis  profes- 
sional capacity,  and  nec^essary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  ofiBce  according  to  the  usual 
course  of  practice  or  discipline." 

The  foregoing  section  would  seem  to  justify  the  exclusion 
of  the  testimony  of  Dr.  Sanders.  We  think  tliat  his  testi- 
mony was  cU^arly  prejudicial.  Bryant  i\  Modern  TVoorf- 
men  of  Amerka,  8G  Neb.  372;  Sovereign  Camp,  W,  O.  IF., 
V.  Orandon,  64  Neb.  39;  Smart  v.  Kansas  City,  208  Mo. 
162;  Gartside  v.  Connecticut  Mutual  Life  Ins.  Co,^  76  Mo. 
446,  43  Am.  Uep.  765;  Masonic  Mutual  Benefit  Ass^'n  v, 
Becky  77  Ind.  203;  Heuston  v.  Simpson,  115  Ind.  62; 
Qrattan  v.  Metropolitan  Life  Ins,  Co,,  92  N.  Y.  274. 

In  the  last  named  case  the  doctor  was  asked,  "What 
opinion  did  you  form,  based  on  the  general  sight  of  the 
man,  before  vou  made  an  examination,  or  before  you  had 
anv  conversation  with  him?''  The  court  held  that  the 
question  was  properly  excluded  as  privileged  within  the 
statute.  In  tlie  opinion  it  is  said:  "We  have  distinctly 
held  in  su(*h  a  case  that  the  communication  to  the  physi- 
cian's sensii  of  sight  is  within  the  statute,  and  as  much  so 
as  if  it  had  been  oral  and  reached  his  ear." 

The  Missouri  statute  dec^lares  a  physician  or  surgeon 
incompetent  to  testify  "concerning  any  information  which 
he  may  have  acquin^l,  *  ♦  *  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such  patient  as  a 
physician,  or  do  any  act  for  him  as  a  surgeon."  Rev.  St. 
Mo.  1899,  sec.  4659.  The  Missouri  supreme  court  on  page 
183  of  the  o])inion  in  Smart  v,  Kansas  City,  supra,  said: 
"The  meaning  of  this  section  is  not  veiled  in  doubt.  It 
disqualifies  the  i)]iysieian  and  surgeon  from  testifying  to 
any  information  acqiiircMl  by  them  while  attending  their 
patients  in  a  ]n'of(»ssioniil  capacity.  The  wisdom  of  ^nch 
a  law  is  achh'cssed  to  the  legislative  branch  of  the  govern- 
ment, and  not  to  the  judiciary;  the  latter  has  to  deal  with 
its  meaning,  and  not  the  policy  of  the  statute. .  That  policy 
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i»  uot  only  well  grouDded  in  this  state,. but  is  firmly  rooted 
in  the  jurisprudence  of  a  majority  of  the  states  and  terri- 
tories of  the  Union." 

Counsel  complain  of  the  ninth  instruction.  It  readB: 
"The  court  instructs  you,  gentlemen  of  the  jury,  that 
where  a  person  is  under  the  influence  of  intoxicating  liquor 
to  aruch  an  extent  that  it  affects  him  mentally  or  physically, 
and  that  such  effect  resulting  from  the  use  of  intoxicating 
liquor  is  visible  to  one  observing  such  person,  then  as  a 
matter  of  law  said  person  would  be  in  a  drunken  or  intoxi- 
cated condition,  and  it  is  for  you  to  determine  from  the 
evidence  whether  the  defendant  in  this  case  was  in  a 
dmnkeii  or  intoxicated  condition  at  the  time  of  his  arrest, 
bearing  iu  mind  that  the  burden  of  proof  is  upon  the  state 
to  establish  such  fact  of  drunkenness  or  intoxication  of  the 
defendant  by  the  evidence  beyond  a  reasoucible  doubt." 

In  our  opinion  this  instruction  is  clearly  erroneous  and 
prejudicial.  It  makes  the  mere  fact  that  the  effect  result- 
ing from  the  use  of  intoxicating  liquor  is  visible  suflScient 
evidence  that  the  i)erson  is  drunk.  To  illustrate:  The 
action  of  the  person  is  excluded  from  the  consideration  of 
the  jury.  The  condition  of  the  person  is  also  by  this  in- 
struction excluded  from  the  consideration  of  the  jury. 
The  only  thing  submitted  to  the  jury  is  whether  the  effect 
"is  visible." 

In  Standard  TAfe  d  Accident  Ins.  Go,  v.  Jones,  94  ALi. 
434,  10  So.  530,  the  question  of  what  constitutes  intoxica- 
tion is  discussed,  and  the  court  say:  "To  be  under  the 
influence  of  whiskey  is  not  neceasarily  to  be  intoxicated. 
One  may  well  be  said  to  be  under  the  influence  of  strong 
drink  when  he  is  to  arw/  extent  affected  by  it — when  he 
feels  it;  and  this  condition  may  result  from  potations  so 
small  as  not  to  impair  any  mental  or  physical  faculty,  and 
when  the  passions  are  not  visibly  excited,  nor  the  judgment 
or  any  physical  function  impaired.  This  is  very  far  short 
of  'intoxication,'  which  is  the  synonym  of  'inebriety/ 
'drunkenness,*  implying  or  evidenced  by  undue  or 
abnormal  excitation  of  the  passions  or  feelings,  or  the  im- 
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pairmeut  of  the  capacity  to  think  and  act  correctly  and 
efficiently."  'The  word  intoxicated'  is  gynonynious  with 
^drunk,'  and  in  the  Standard  Dictionary  ^dmnk'  is  defined 
as  nnder  the  influence  of  intoxicating  liquor  to  such  an 
extent  as  to  have  lost  the  normal  control  of  one's  bodily 
and  mental  faculties,  and  commonly  to  evince  a  disposition 
to  violence,  quarrelsomeness  and  bestiality,"  4  Words  and 
Phrases,  3734.  "The  word  ^intoxication'  means  an  ab- 
normal mental  or  physical  condition  due  to  the  influence 
of  alcoliolic  liquors,  a  visible  excitation  of  the  passions, 
and  iDipairment  of  the  judgment,  or  a  derangement  or  im- 
pairment of  pliysical  functions  or  energies.  This  implies 
a  condition  which  would  not  result  from  the  reaaonable, 
ordinary,  and  moderate  use  of  the  most  intoxicating 
liquors.'^  4  Words  and  Phrases,  3735.  Wa^sworth  v. 
Dunnam  98  Ala.  610,  13  So.  597.  "Intoxication"  is  a 
word  merely  synonymous  with  "inebriety"  or  "inebria- 
tion," and  is  expressive  of  that  state  or  condition  which 
inevitably  follows  from  taking  into  the  body  by  swallowing 
or  drinking  excessive  quantities  of  intoxicating  liquors. 
Commonwealth  v,  Whitney,  65  INIass.  477.  The  instruc- 
tion set  out  was  erroneous  and  prejudicial. 
The  judgment  of  the  district  court  is 


Beversed. 


Sandwich  Manufactttring  Company  bt  al.,  appellants, 
V.  Heinrich  B.  Huckfeldt,  appellee. 

Filed  November  13,1912.    No.  16,782. 

Judgment:  Revivor:  Plea  of  Payment:  Evidence.  Proceedings  to 
revive  a  dormant  judgment.  A  transcript  of  the  judgment  was 
filed  in  tlie  office  of  the  clerk  of  the  district  court  November  3, 
1884.  December  29,  1884,  defendant  conveyed  certain  land  to 
plaintiff  by  deed  containing  the  usual  covenants  of  warranty,  and 
npon  which  the  judgment  was  a  lien.  Plaintiff  paid  the  judg- 
ment August  6,  1885,  when   it  was  assigned  to  his  agent,  who 
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subsequently  assigned  to  bim.  No  effort  was  made  to  collect,  per- 
petuate, or  revive  tbe  judgment  until  1907.  Upon  an  application 
to  revive  the  Judgment,  defendant  pleaded  payment,  and  testi- 
fied that  at  tbe  time  of  the  sale  of  tbe  real  estate  1 1,000  of  tbe 
purchase  price  of  tbe  land  was  withheld  by  plaintiff,  with  de- 
fendant's consent,  with  which  to  pay  the  judgment  liens.  There 
was  a  general  finding  in  favor  of  defendant  by  the  trial  court. 
The  sum  of  |1,000  was  more  than  sufficient  to  cancel  tbe  judg- 
ment liens.  Tbe  judgment  docket  contains  no  record  of  tbe  sat- 
isfaction of  tbe  judgment.  Held,  That,  if  such  sum  was  retained 
by  plaintiff  for  that  purpose,  it  would  be  a  complete  defense  to  bis 
action  to  revive,  without  reference  to  whether  the  money  was 
applied  by  him  to  the  payment  or  not,  which  was  a  question  of 
fact  to  be  decided  by  tbe  trial  court  Tbe  finding  being  in  favor 
of  defendant  on  conflicting  evidence,  but  which  is  sufficient  to  sup- 
port the  conclusion  reached,  will  not  be  disturbed. 

Appeal  from  the  district  court  for  Adams  county: 
Habry  8.  DuNGAN,  Judge.    Affirmed. 

John  O.  Stevens  and  J.  A.  Oardiner,  for  appellants. 
W.  F.  Button  and  John  Snider,  contra. 

Beesb^  C.  J. 

On  the  27th  day  of  October,  1884,  the  Sandwich  Manu- 
facturing Company  recovered  a  judgment  against  appellee, 
Huckfeldt,  for  the  sum  of  |102.20  and  costs  of  suit  taxed 
at  14.90.  A  transcript  was  filed  in  the  office  of  the  clerk 
of  the  district  court  on  the  3d  day  of  November,  1884.  An 
assignment  of  the  judgment  to  R.  S.  Langley  was  made 
August  6,  1886,  and  on  the  6th  day  of  November,  1886, 
Langley  assigned  the  same  to  William  Gardiner,  who  on 
the  12th  day  of  March,  1910,  assigned  to  J.  A.  Gardiner. 
who  was  substituted  as  appellant  herein  January  19,  1911. 
No  execution  was  issued  upon  the  judgment,  nor  was  any 
other  effort  made  to  collect  it  until  the  2d  day  of  October, 
1907,  w^hen,  the  judgment  being  dormant,  a  proceeding 
was  instituted  in  the  district  court  for  its  revival  in  the 
name  of  William  Gardiner  as  the  owner  thereof.  In  the 
course  of  time,  and  on  the  11th  day  of  May,  1908,  an  an- 


S52  NEBRASKA  REPORTS.  [Vol.  92 


Sftndwteh  Mfg.  Co.  t.  Huckfeldt. 


Rwer  was  filed,  in  which  the  sufficiency  of  the  petition,  or 
application,  was  denied  and  called  in  question.  The  ren- 
dition of  the  judgment,  the  filing  of  the  transcript,  the 
ahRence  of  issuance  of  execution,  and  the  dormancy  of 
the  judgment  were  admitted.  All  other  allegations  were 
denied.  It  was  alleged  that  after  said  judgment  was  ren- 
dered, but  before  the  institution  of  the  revivor  proceed- 
ings, defendant  satisfied  and  discharged  the  judgment  by 
payment  in  full.  It  was  further  alleged  that  the  judgment 
was  presumed  to  have  been  paid  "on  account  of  the  lapse 
of  time."  A  reply  denying  the  payment  was  filed.  A 
number  of  dilatory  motions  and  stipulations  were  filed, 
hut  none  of  which  need  be  noticed  at  this  time. 

It  is  said,  and  so  appears,  that  on  the  29th  day  of  De- 
cember, 1884,  defendant  sold  and  conveyed  certain  land 
in  Adams  county  to  William  Gardiner,  executing  to  him 
a  warranty  deed,  subject  to  a  mortgage  of  |1,800,  but 
otherwise  containing  full  covenants  of  warranty.  The 
traniHTipt  of  the  judgment  being  then  on  file,  it  was  prob- 
ably a  lien  on  the  land.  On  the  8th  day  of  June,  1885, 
the  judgment  plaintiff  wrote  Mr.  Gardiner  calling  his 
attention  to  the  fact  and  expressing  a  purpose  to  hold  the 
land  liable  for  its  payment.  He  thett  paid  off  the  judg- 
ment, and  it  was  assigned  to  his  agent  by  Ballinger  & 
Cherry,  who  executed  the  assignment  as  attorneys  for 
Sandwich  Manufacturing  Company.  The  agent  after- 
ward assigned  to  William  Gardiner.  Prior  to  the  trial, 
some  question  having  arisen  as  to  the  atitbority  of  the 
attorneys  to  assign  the  judgment,  a  paper  denominated 
"Disclaimer  and  Confirmation  of  Assignment"  was,  by 
leave  of  court,  filed  by  the  Sandwich  Manufacturing  Com- 
pany, in  which,  amcmg  other  recitals,  the  assignment  of 
the  judgment  "by  Rallinger  &  Cherry,  its  attorneys,"  was 
approved  and  confirmed.  This  paper  was  in  the  nature  of 
an  intervention.  It  was  subsequently  stricken  from  tte 
files  over  the  exce]>tion  of  plaintiff,  and  of  which  he  now 
comi)lftins.  As  the  only  matter  of  importance  contained 
in  the  paper  was  the  approval  of  the  assignment  by  Bal- 
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linger  &  Cherry,  and  as  the  authority  to  make  the  assign- 
ment would  be  subject  to  proof  upon  the  trial  by  cora- 
[)etent  evidence,  we  are  unable  to  see  where  the  court 
erred  in  the  action  complained  of.  But,  even  were  the 
ruling  erroneous,  it  could  work  no  prejudice,  as  the  ques- 
tion of  authority  or  subsequent  ratification  was  not  thereby 
foreclosed.  The  cause  was  tried  to  the  court,  the  result 
being  a  general  finding  in  favor  of  the  defendant  and  a 
dismissal  of  the  proceedings.     Plaintiffs  appeal. 

A  number  of  questions  are  presented  in  the  briefs  and 
were  argued  at  the  bar,  which,  in  the  view  we  take  of  the 
case,  it  is  not  necessary  to  decide.  The  answer  pleads  pay- 
ment, and  defendant  testified  that  at  the  time  of  the  closing 
of  the  sale  of  the  real  estate,  in  the  state  of  Illinois,  the 
sum  of  f  1,000  was  deducted  from  the  purchase  price  of  tlie 
land  by  plaintiff  Gardiner,  and  was  to  be,  and  he  supposed 
wajB,  sent  to  the  clerk  of  the  district  court  for  the  purpose 
of  satisfying  any  judgments  which  might  be  a  lien  or 
cloud  upon  the  title,  and  that  he  afterward  drew  out  of 
the  clerk's  hands  the  overplus.  As  touching  one  view  of 
the  case,  we  are  deprived  of  the  testimony  of  the  former 
clerk,  as  he  is  shown  to  be  deceased.  The  judgments  were 
not  satisfied  upon  the  record,  nor  is  there  any  entry  show- 
ing the  receipt  of  the  f  1,000  by  the  then  clerk.  But  there 
is  another  view  of  the  case,  which  was  probably  adopted 
by  the  district  court.  This  effort  to  revive  the  judgment 
was,  in  reality,  instituted  by  and  on  behalf  of  William 
Gardiner,  the  person  who  purchased  the  land  from  de- 
fendant. If  defendant  paid  or  allowed  plaintiff  tlie  |1,000, 
as  testified  to,  for  the  purpose  of  paying  the  judgment,  it 
could  make  no  legal  difference  whether  plaintiff  remitted 
the  money  to  the  clerk  or  not,  for  that,  as  between  them, 
would  so  far  work  a  cancelation  of  the  judgment  as  to 
prevent  its  revivor  at  the  suit  of  plaintiff.  It  is  true  tliat 
the  evidence  as  to  that  transaction  is  conflicting,  and  this 
is  not  surprising  when  we  remember  that  it  occurred  in 
1884,  and  this  proceeding  was  instituted  in  1907,  and 
the  trial  waa  had  in  January,  1910.  Wliile  a  fairly  rea- 
26 
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sonable  excuse  is  given  for  the  failure  to  take  any  steps 
to  perpetuate  the  life  of  the  judgment  by  the  issuance  of 
execution,  or  to  revive  it  for  the  23  intervening  yeai's,  yet 
that  fact,  coupled  with  the  positive  testimony  of  defend- 
ant, and  the  presumption  of  payment,  probably  satisfied 
the  mind  of  the  trial  court  that  the  money  was  so  paid  or 
withheld,  and  uj^on  that  issue  the  decision  was  made;  and 
we  do  not  feel  justified,  in  view  of  the  evidence  and  all 
the  circumstances,  in  reversing  such  finding. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Pawcbtt,  J.,  not  sitting. 

Lbtton,  J,,  concurring  in  result  only. 

I  am  unable  to  take  the  same  view  as  to  the  evidence  as 
is  taken  in  the  majority  opinion,  but  concur  in  the  result 
for  other  reasons. 


William  E.  Wallace,  appellee,  v.  A.  W.  Cox  bt  al., 

APPELLANTS. 

Filed  November  13,1912.    No.  17,068. 

1.  Beplevin:  Judgment  for  Defendant:  Return  of  Property.  Where, 
In  an  action  of  replevin,  the  property  In  dispute  is  delivered  to  the 
plaintiff  upon  the  execution  of  a  proper  bond,  and  the  trial  re- 
sults in  a  Judgment  in  favor  of  the  defendant  for  a  return  of  the 
property  to  him,  it  is  the  duty  of  the  plaintiff  to  return  the 
possession  of  the  replevied  property  to  the  defendant  within  a 
reasonable  time  in  substantially  the  same  condition  as  when 
taken,  without  deterioration  In  value. 

2. :   :    :    Damages.    In  case  the  replevied  property 

is  not  redelivered  or  tendered  back  within  a  reasonable  time,  and, 
when  tendered,  is  greatly  diminished  in  value  by  use  while  In 
the  possession  of  plaintiff,  the  defendant  may  refuse  to  accept  or 
receive  the  property,  and  bring  suit  on  the  replevin  bond.  The 
measure  of  damages  will  be  the  value  of  the  replevied  property 
as  found  and  adjudged  in  the  replevin  action,  plus  the  costs 
therein,  with  interest 
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AppBAii  from  the  district  court  for  Webster  county: 
Habby  S.  Dungan,  Judge.    Affirmed  on  condition. 

Bernard  McNeny  and  E.  U.  Overman,  for  appellants. 
L.  H.  Blackledge,  contra. 

Reese,  C.  J. 

This  action  was  instituted  in  the  district  court  for 
Webster  county.  It  is  alleged  in  the  petition  that  on  tlie 
17th  day  of  July,  1909,  the  Clark  Implement  Company,  a 
coPi)oration,  commenced  an  action  in  that  court  against 
the  plaintiff  to  recover  the  possession  of  certain  specific 
personal  property,  which  is  shown  to  be  a  threshing 
machine  and  traction  engine;  that  an  order  of  deliv^y 
was  Jssued,  the  property  of  the  value  of  f  2,000  Jtaken, 
when  a  replevin  bond  in*  the  sum  of  14,000  was  duly 
executed  by  the  plaintiff  in  the  action ;  that  upon  the  trial 
of  said  cause  such  proceedings  were  had  as  resulted  in  a 
finding  in  favor  of  the  plaintiff  in  this  action,  assessing 
his  damages  at  the  sum  of  |404.50;  that  the  right  of  prop- 
erty and  of  possession  were  in  this  plaintiff,  which  was  of 
the  value  of  $2,000;  that  judgment  was  rendered  in  favor 
of  this  plaintiff  for  the  said  sum  of  $404.50,  with  costs 
taxed  at  fl21.60,  and  for  a  return  of  the  property,  or,  in 
lieu  of  such  return,  the  value  thereof,  to  wit,  $2,000 ;  that 
"defendant  has  not  returned  nor  offered  to  return  said 
property  in  the  same,  or  substantially  the  same,  condition 
in  which  it  was  taken,  and  no  part  of  siiid  judgment  has 
been  paid;"  that  "an  execution  was  issued  *  *  *  on  said 
judgment  in  favor  of  this  plaintiff,  which  was  returned 
wholly  unsatisfied."  The  action  is  founded  (>n  the  replevin 
bond  to  recover  the  sum  of  $2,526.10,  beinij  the  value  of 
the  property,  damages,  interest,  and  the  costs  of  the  former 
suit. 

The  defendants  Cox  and  Boyd  answered,  admitting  the 
averments  of  the  petition  a*s  to  the  prior  suit  and  the  judg- 
ment rendered  therein,  but  allege  tliat,  after  the  termina- 
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tion  of  said  action,  the  property  involved  in  the  suit  wa^' 
all  returned  to  plaintiff,  and  in  hetter  condition  than  when 
taken  under  the  writ  of  replevin.  '  All  unadmitted  allega- 
tions are  denied.  Defendant  the  Clark  Implement  CJom- 
pany  filed  its  separate  answer,  but  which  is  substantially 
the  same  as  that  filed  by  Cox  and  Boyd.  The  replies  are 
general  denials.  The  cause  was  tried  to  a  jury;  the  result 
being  a  verdict  and  judgment  in  favor  of  plaintiflf  for  the 
sum  of  $2,680.33.  A  motion  for  a  new  trial  having  been 
made,  overruled,  and  judgment  entered,  defendants  appeal. 

Some  objection  is  made  to  the  above  quoted  part  of  the 
petition,  and  it  is  contended  that  the  use  of  the  word 
"substantially"  so  militates  against  the  other  averments 
as  to  render  them  ineffectual  as  an  allegation  that  tlie 
property  had  not  been  returned.  As  we  view  the  ease,  the 
objection  is  not  of  much  importance,  as  there  is  no  conten- 
tion that  the  property  was  not  returned.  While  it  is 
admitted  by  plaintiff  that  the  property  was  returned,  it  is 
insisted  that  it  was  not  returned  in  the  same  condition  as 
when  taken  from  him  under  the  writ,  and  that  he  refused 
to  accept  it.  The  theory  ui)on  which  the  case  was  tried 
by  plaintiff  was  that  the  property  was  not  returned  within 
a  reasonable  time,  and,  when  it  was  returned,  it  was  in  so 
badly  damaged  a  condition  as  to  relieve  plaintiff  from  the 
duty  of  accepting  it,  and  gave  him  the  option  of  rejecting  it 
and  suing  upon  tlie  bond  for  tlie  value  as  found  and 
adjudged  on  the  trial  of  the  replevin  suit.  It  is  contended 
by  defendants  tliat  plaintiff  has  no  option,  but  must  receive 
the  property,  and  could  then  ^me  for  the  difference  in  its 
value  between  what  it  was  when  taken  and  at  the  time  of 
the  return.  To  the  extent  of  submitting  to  the  jury  the 
question  of  the  condition  of  the  proj>erty  when  returned, 
the  court  adopted  plaintiff's  view  of  the  law.  If  the  court 
was  right  in  this,  the  language  of  the  petition  to  which 
objection  is  made  becomes  unimportant. 

The  trial  of  the  replevin  case  was  had  in  November, 
1909,  the  final  judgment  being  rendered  on  the  1st  day  of 
December  of  that  year.     The  action  was  commenced  iu 
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July,  1909,  the  replevin  bond  bearing  date  the  19th,  at 
which  time  the  property  was  delivered  to  defendants.  De- 
fendants returned  the  property  to  plaintiff  on  or  about  the 
25th  of  February,  1910,  and,  when  examined  by  plaintiff 
and  others  called  by  him  for  that  purpose,  he  gave  to  de- 
fendants a  notice  in  writing  that  he  would  not  accept  it. 
This  notice  is  dated  the  26th  of  February,  1910,  and  refers 
to  the  tender  of  return  having  been  made  the  day  before. 
While  there  is  a  sharp  conflict  in  the  evidence, as  to  the 
condition  of  both  the  separator  and  engine  at  the  time  the 
return  was  tendered  to  plaintiff,  ^s  compared  with  their 
condition  when  taken  under  the  order  of  replevin,  there 
is  suiBcient  to  sustain  the  finding  of  the  jury  that  both 
werfe  very  materially  injured  by  wear  and  breakage,  and 
that  their  value  was  reduced  probably  one-half  by  reason 
of  their  impaired  condition.  So  far  as  is  shown  by  the 
record,  they  had  been  in  the  possession  of  defendants  from 
the  I9th  day  of  July,  1909,  until  the  25th  day  of  February, 
1910,  and  there  seems  to  be  no  doubt  that  they  had  been 
put  to  use  during  the  threshing  season  while  in  defend- 
ants' possession. 

It  is  fundamental  that,  where  a  judgment  in  an  action 
of  replevin  is  against  the  plaintiff,  it  is  his  duty  to  return 
the  property  to  the  defendant  within  a  reasonable  time  in 
finibstantially  as  good  condition  as  when  taken,  and  this 
would  satisfy  the  judgment  in  so  far  as  the  return  had 
been  ordered  if  the  property  was  accepted  by  the  defend- 
ant, but  it  would  not  cancel  the  money  judgment  for 
damages,  nor  would  it  deprive  the  defendant  of  his  action 
for  depreciation  of  the  value  of  the  projyerty  while  out  of 
his  possession.  While  this  is  all  true,  yet  the  duty  of 
returning  the  property  within  a  reasonable  time  and  in 
substantially  an  unimpaired  condition  should  be  per- 
formed, and  it  does  not  lie  with  the  plaintiff  in  the  action, 
after  long  delay,  to  return  property  badly  damaged  by  use 
or  otherwise,  compel  the  defendant  to  accept  it,  and  then 
litigate  the  question  of  damages  in  another  action.  Our 
statute  does  not  provide  that  the  i)roi)erty  sliall  be  returned 
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in  the  same  condition  as  when  taken,  as  in  some  states, 
but  the  holding  is  practically  uniform  that  such  a  statute 
is  not  necess;iirv,  as  we  have  in  effect  held.  Some  of  the 
t  authorities  sustaining  these  views  we  here  cite,  but  with- 

out quoting  from  any:  Eickhoff  v.  Eikenbary,  52  Neb. 
332;  Berry  v.  Eoeffner,  56  Me.  170;  Parker  v.  Shnonds, 
8  Met.  (Mass.)  205;  Capital  Lumbering  Co.  v.  Learned,  36 
Or.  544;  Chihis  v.  Wilkinson,  15  Tex.  Civ.  App,  687;  Fair 
V.  Citizens  State  Bank,  69  Kan.  353;  Douglass  v.  Douglass, 
21  Wall.  (U.  S.)  98;  Pittsburgh  Nat.  Bank  of  Commerce  v. 
J  fall,  107  Pa.  St.  583;  34  Cyc.  1551,  1552;  Cobbey,  Re- 
plevin (2d  ed.)  sec.  1182;  Wells,  Replevin  (2d  ed.)  sec. 
422;  Shinn,  Replevin,  sec.  679.  In  some  of  the  cases  cited, 
and  in  the  citations  from  Wells  and  Shinn,  it  is  said  that 
the  party  returning  may  do  so,  even  if  tlie  prox)erty  is  de- 
preciated in  value,  and  leave  the  one  to  whom  the  return 
is  made  to  his  action  on  the  Ixmd  for  the  deficiency,  but 
we  apprehend  that  in  order  to  s(H!ure  this  rights  if  it  may 
be  so  secured,  the  return  must  be  had  within  a  reasonable 
time,  which  would  be  soon  after  the  judgment.  In  this 
case  the  ofifered  return  could  scarcely^be  said  to  be  within 
a  reasonable  time. 

Wliere  the  property  is  not  returned,  the  plaintiflTs 
measure  of  damages  is  its  value  when  taken  under  the  writ, 
with  legal  interest  thereon  from  the  date  of  the  wrong- 
ful taking  by  the  plaintiff  in  replevin,  but,  in  that  event, 
the  successful  defendant  must  be  content  with  a  recoverv 
of  the  value  at  the  time  it  was  taken  from  him,  with  legal 
interest  to  the  time  of  the  trial,  and  he  can  have  nothing 
further  in  the  way  of  damages. 

In  Romberg  v.  Hughes,  18  Neb.  579,  it  is  said,  the  late 
Judge  Maxwell  writing  the  opinion  of  the  court :  "It  is 
only  in  cases  where  a  return  of  the  property  is  had  that 
the  party  to  whom  the  property  is  returned  is  entitled  to 
damages  for  the  detention.  The  rule  allowing  the  value 
of  the  use  is  i>eculiar  to  replevin,  and  grows  out  of  the 
fact  that  the  party  to  whom  the  property  is  awarded  seeks 
to  recover  the  property  itself,  and  not  its  value.    In  such 
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case,  when  tlie  property  is  returned,  the  party  to  whom 
the  return  is  made  is  entitled  to  the  damages  awarded  for 
the  detention.  If,  however,  a  verdict  is  rendered  for  the 
value  of  the  proi)erty,  the  action  in  that  regard  being  one 
for  damages  only,  the  measure  of  damages  is  the  value  of 
the  property  as  proved,  together  with  law^f ul  interest  there- 
on from  the  date  of  the  unlawful  taking."  See,  also,  Ault- 
man,  Miller  &  Co,  v,  Stickler,  21  Neb.  72. 

Since  the  jury  in  the  replevin  suit  found  the  value  of  the 
property  in  dispute  to  be  $2,000,  and  upon  which  the  judg 
ment  was  rendered,  and  the  same  was  not  appealed  from, 
that  must  be  the  limit  of  plain tiflPs  recovery,  with  legal 
interest  from  the  time  the  property  was  taken  under  the 
writ. 

The  judgment  of  the  district  court  will  therefore  be  re- 
versed and  the  cause  remanded,  unless  the  plaintiff  within 
60  days  from  the  rendition  of  the  order  hereby  made  remits 
from  the  judgment  the  sum  of  $404.50  as  of  the  date  of  the 
judgment  in  this  case.  If  such  remittitur  is  filed,  the 
judgment  of  the  district  court  for  the  sum  of  f 2,1 21.60, 
with  interest  at  7  per  cent,  on  f  2,000  from  the  19th  day  of 
July,  1909,  will  be  affirmed,  but  at  the  costs  of  tlie  appellee. 
The  effect  of  the  affirmance  of  the  judgment  in  this  case,  as 
modified,  will  be  a  satisfaction  of  the  judgment  of  Decem- 
ber 2,  1909. 

Affirmed. 

Sedgwick,  J.,  dissenting. 

This  plaintiff  refused  to  receive  a  return  of  the  prop- 
erty replevied.  That  refusal  is  the  cause  of  this  lawsuit. 
Was  he  justified  in  law  in  so  refusing?  That  is  the  ques- 
tion to  be  answered  in  the  opinion. 

1.  I  think  the  opinion  construes  the  statute  incorrectly, 
as  hereinafter  stated;  but,  even  as  the  law  is  stated  in 
the  opinion,  the  petition  and  the  evidence  both  failed  to 
make  a  case  for  the  plaintiff,  because  they  did  not  allege 
or  prove  that  there  is  any  other  or  different  damage  to  the 
properly  than  that  which  the  jury  allowed  in  their  ver- 
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diet  in  the  replevin  action.  The  allegations  of  the  peti- 
tion in  Ihis  regard  are  only:  (a)  That  in  the  replevin 
action  "judgment  was  rendered  for  the  defendant  in  the 
sum  of  f 404.50  damages."  (6)  That  the  property  was  not 
returned  "in  the  same,  or  substantially  the  same,  condi- 
tion in  which  it  was  taken."  This  clearly  does  not  state 
a  cause  of  action ;  that  is,  it  does  not  state  any  reason  for 
refusing  a  return  of  the  property.  The  allegations  clearly 
amount  to  saying  that,  because  of  damages  which  the  jury 
in  the  replevin  action  allowed,  the  property  was  not  in  the 
same,  or  substantially  the  same,  condition  in  which  it  was 
taken.  This  is  as  plain  as  though  the  petition  had  al- 
leged that  the  defendant  recovered  $404.50  damages,  and 
therefore  his  property  was  not  in  the  same  condition  as 
when  it  was  taken.  The  evidence  is  substantially  the 
same  as  the  petition,  and  therefore  there  is  no  occasion 
for  any  liberal  construction  of  the  petition.  The  evidence 
and  the  rulings  of-  the  trial  court  show  plainly  that  the 
court  tried  the  case  upon  the  incorrect  theory  that  this 
plaintiflf  would  be  justified  in  refusing  to  receive  a  return 
of  the  property  if  he  could  show  that  the  property  was 
not  in  the  same  condition  when  it  was  returned  as  it  w^as 
when  it  w^as  replevied,  without  regard  to  the  fact  that 
he  had  been  allowed  $404.50  because  of  the  change  in  the 
condition  of  the  property. 

2.  Section  191  of  the  code  provides  that  when  the  prop- 
erty replevied  has  been  delivered  to  the  plaintiflf,  and 
the  jury  finds  for  the  defendant,  "they  shall  assess  such 
damages  as  they  think  right  and  proper  for  the  defend- 
ant." Similar  words,  as  to  the  damages  to  be  allowed,  are 
also  found  in  section  190  of  the  code.  Section  191a  ot  the 
code,  which  was  enacted  in  1873,  uses  somewhat  dififerent 
phraseolog5%  but  there  is  no  reason  for  supposing  that  the 
legislature  intended  thereby  to  change  the  law  in  regard 
to  the  measure  of  damages.  If  the  property  replevied 
is  delivered  to  the  plaintiff  and  the  plaintiff  has  damaged 
the  property  in  any  way  while  so  in  his  possession,  there 
«eems  to  be  no  doubt  that  the  defendant  may  upon  the 
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trial  of  the  replevin  action  recover  sucb  damages.  If  the 
plaintiff  has  a  judgment  against  him  for  a  return  of  the 
property,  he  mnst  pay  the  damages  which  the  jury  lias 
awarded  against  him  ft)r  injuries  to  the  property  while 
in  his  possession.  If  he  fails  to  return  the  property  at 
once,  and  retains  ifc,  and  the  property  is  damaged  in  his 
possesiaion  while  he  retains  it  after  the  judgment  in  re- 
plevin, a  different  question  is  presented,  which  is  not 
involved  in  this  cast.  In  this  case  the  plaintiff  retained 
the  property  from  the  time  it  was  replevied  in  July  until 
the  trial  in  the  following  December,  and  upon  the  trial 
the  jury  assessed  damages  against  him  in  the  sum  of 
$404.50.  It  is  stated  in  the  verdict  that  this  is  for  the 
use  of  the  property  while  in  the  possession  of  the  defend 
ant.  The  defendant  in  replevin,  who  is  now  the  plaintiff 
in  this  action,  is  allowed  to  recover  these  dAmages,  and 
also  the  value  of  the  property  as  it  was,  after  it  had  been 
80  damaged,  and  this  appears  tabe  wholly  upon  the  ground 
that  the  plaintiff  in  the  replevin  action  returned  the  prop- 
erty in  a  damaged  condition;  so  it  appears  that  the  prop-, 
erty  has  been  damaged ;  that  the  jury  has  fixed  the  amount 
of  the  damages;  the  plaintiff  in  replevin  is  compelled  to  pay 
it,  and  was  required,  and,  of  course,  was  allowed,  to  return 
the  property  as  it  was^  after  the  damages  were  incurred 
which  he  is  required  to  pay.  The  opinion  says  that,  "while 
it  is  adtnitted  by  plaintiff  that  the  property  was  returned, 
it  is  insisted  that  it  was  not  returned  in  the  same  condi- 
tion a«  when  taken  from  him  under  the  writ,"  but,  if  the 
property  is  damaged  while  the  replevin  action  is  pending 
and  he  recovers  those  damages  in  the  replevin  action,  he 
cannot  refuse  to  receive  the  property  because  of  those 
damages.  The  opinion  cites  numerous  authorities,  some 
of  which  have  no  relation  to  the  law  point  discussed  in  the 
opinion,  and  others  are  said  in  the  opinion  itself  to  hold 
a  contrary  doctrine.  It  fails  to  cite  Teel  v.  Miles,  51  Neb. 
542,  ind  other  decisions  of  this  court  which  are  flatly  over- 
ruled by  this  opinion. 

3.  Again^  it  is  said  in  the  opinion  that  the  petition  al- 
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leged:  *T)efendant  has  not  returned  nor  offered  to  re- 
turn said  property  in  the  same,  or  substantially  the  same, 
condition  in  wliich  it  was  taken."  The  allegation  is  sub- 
ject to  criticism  for  duplicity.  It  is  neither  a  direct  al- 
legation that  the  property  was  not  returned,  nor  is  it  a 
direct  allegatioTi  that  when  returned  it  was  not  in  the 
same  condition  as  when  it  was  taken;  and,  if  it  could  be 
construed  as  an  allegation  that  it  waa  not  in  the  same 
condition  as  when  taken,  that  allegation  would  be  wholly 
immaterial,  since  it  is  conceded  by  everybody,  and  so 
found  by  the  jury  in  the  replevin  action,  that  after  it 
was  taken  it  was  damaged  in  the  sum  of  f404.50,  and  that 
the  plaintiflF  in  the  replevin  action  must  pay  that  amount 
to  tlie  defendant  therein  and  return  the  property  as  it 
was  at  the  time  of  the  trial  in  the  replevin  action.  In  the 
view  of  the  law  stated  (I  think  incorrectly)  in  the  opinion, 
it  should  be  shown  at  least  that  the  property  was  damaged 
more  than  the  amount  which  the  plaintiff  in  that  action 
was  required  to  pay  him  on  account  of  the  damage,  and 
should  show  that  that  damage  was  not  included  in  the 
verdict  of  the  jury  in  the  replevin  action. 

4.  It  is  said  in  the  opinion  that  '^the  offered  return 
could  scarcolv  bo  said  to  be  within  a  reasonable  time." 
There  is  no  allegation  in  the  petition  that  the  return  was 
unreasonably  delayed,  and  there  is  no  attempt  in  the  evi- 
dence to  sustain  the  action  upon  that  ground.  It  is  not 
mentioned  in  the  brief.  The  judgment  was  entered  in 
December,  and  the  property  was  returned  in  the  followinji; 
February,  less  than  two  months.  The  defendant  in  this 
action  testified  that  the  roads  were  bad  at  that  season  of 
the  year,  and  that  it  was  returned  as  soon  as  the  roads 
were  passable.  The  plaintiff  also  testified  that  the  prop- 
erty was  returned  as  soon  as  the  roads  were  good,  and 
never  at  any  time  made  any  objection  on  account  of  the 
delay. 

I  think  the  judgment  of  the  district  court  should  be 
reversed. 


ilPTEMBER  TERM,  1912. 


;iON,    APPELLEE,    V.    CITIZENS    INTBRURBAN 

)MPANY,  appellant;  Lauea  T.  Punk  bt 


ED  NovEUBES  18, 19U.    No.  16,829. 

1.  Vendor  and  Furchaaor:    Notice.     A  purchaser  of  a  tract  of  land' 

situated  near  a  projected  and  aurreyed  line  of  street  railway  and 
boulevard  Is  not  thereby  charged  with  notice  that  by  a  subae- 
quent  rhange  of  such  projected  route  a  part  of  hie  purchase  may 
fee  taken  for  aucb  public  Improvement. 

2.  Eminsnt  Domain:     Remkdtes.     If  by  a  eubsequent  change  of  loca- 

tton  a  part  of  hiB  land  la  ao  taken,  and  be,  wltbout  objection, 
acquiesces  tn  such  appropriation,  he  will  not  be  permitted  to 
regain  possession  by  an  action  In  ejectment,  but  under  proper 
pleadlnfa  In  such  a  suit  may  recover  the  value  of  bis  land  so 
taken. 

3.  Contracts:   Rrscibsioh.    Where  a  suburban  landowner.  In  consldera 

tlon  of  the  location,  construction  and  dedication  ol  .an  Interurban 
railway  and  boulevard  across  his  premises,  enters  Into  a  written 
contract  to  convey  to  the  street  railway  company  a  part  of  his 
land  for  right  of  way  purposes,  and  thereafter  seeks  to  rescind 
bia  contract  on  the  ground  of  fraud  or  mistake,  he  must  ait 
promptly  and  make  known  bis  Intention  to  rescind  upon  his  dis- 
covery of  the  facts. 

1.  Specific  Ferformance:  Co.ntbact  fob  Right  or  Wat.  It,  with  full 
knowledge  of  all  of  the  facts  upon  which  he  rellea  for  a  rescission 
of  his  contract,  he  remains  silent  and  arqiilesces  In  the  conBtruc- 
tlon  of  the  improvement  and  the  dedication  of  the  boulevard  to 
the  public  use,  a  court  of  equity  may  require  him  to  apeclflcally 
perform  his  contract 

APPE.\t.  from  the  district  court  for  Lnncaster  county: 
IJNCOLN  Fita'^T,  Judge.  Affirnuil  un  to  oppellrr  Ensign 
and  reversed  irith  directions  as  to  appellees  Funk. 

E.  J.  ffaincr,  for  appellant 

f^cphn-el  &  Ripley,  Greene  &  Greene  and  Ocorge  A. 
.UJatM,  contra. 
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Babnes,  J. 

This  action  was  brought  by  Milton  W.  Ensign  as  a  suit 
in  ejectment  to  recover  the  possession  of  a  strip  of  land 
which  is  covered  by  a  boulevard  and  the  right  of  way  of 
the  defendant,  the  Citizens  Internrban  Railway  Company. 
The  defendant  by  its  answer  alleged,  in  substance,  that  on 
OP  about  the  1st  day  of  March,  1908,  one  Laura  T.  Funk, 
then  the  owner  of  the  land  in  question,  described  as  lots 
48  and  52  in  the  northeast  quarter  of  section  6,  township 
9,  range  7,  being  desirous  of  obtaining  a  boulevard  110 
f(^t  in  width  and  a  line  of  street  railwav  from  the  cjrii./ 
of  Twenty -sixtli  and  South  streets  in  the  city  of  Lincoln 
to  the  vilhige  of  College  View,  over  and  across  her  said 
premises,  made  an  agi'eeinent  with  the  defendant  comi)any 
for  such  boulevard  to  be  constructed  and  dedicated  as  a 
public  highway,  and  agreed  to  convey  to  the  said  comj)any 
or  its  assigns  by  good  and  suflicient  special  warranty  deed, 
from  said  lots  48  and  52,  7 J  acres,  including  the  right  of 
way  for  its  interurban  railway  track  and  boulevard;  that 
the  defendant  company,  in  good  faith,  relied  upon  her 
agreement,  and,  in  pursuance  of  the  terms  and  conditi<ms 
thereof,  did  proceed  to  obtain  the  right  of  way  for  the 
boulevard,  and  caused  preliminary  surveys  to  be  made  of 
said  line  or  route  across  her  land  and  the  lands  of  others, 
and  thereafter  proceeded  diligently  with  the  locating,  lay- 
ing out,  establishing,  building  and  constructing  said  line, 
and  thereby  performed  its  pjirt  of  the  agreement;  that 
plaintiff  Ensign  had  full  notice  and  knowledge  of  the  con- 
tract between  Mrs.  Funk  and  the  company,  and  was  in- 
duced  to  purchase  the  premises  in  question  by  reason 
thereof;  that  the  ccmtract  with  Mrs.  Funk  rested  in  parol 
until  about  May  1,  when  the  same  was  reduced  to  writing 
and  duly  executed.  The  defendant  company  prayed  that 
Laura  T.  Funk  and  Ancil  L.  Funk,  her  husband,  be  re- 
quired by  the  decree  of  the  court  to  convey  to  the  comi)any 
the  premises  described  in  the  agreement  abt)ve  mentioned; 
that  any  right,  title  or  claim  of  the.  plaintiff  Ensign  in  and 
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to  any  part  of  the  public  road,  boulevard  or  strip  of  land 
150  feet  in  width  be  declared  to  be  subject,  junior  and  in- 
ferior to  the  rights  of  the  defendant  and  the  public. 

After  the  defendant  company  filed  its  answer,  Laura  T. 
Punk  and  her  husband,  Ancil  L.  Funk,  were  made  parties 
defendant,  each  of  whom  filed  separate  cross-answers.  In 
the  answer  of  Laura  T.  Funk  it  was  alleged,  in  substance, 
that  the  agreement  set  forth  in  the  answer  and  cross- 
petition  of  the  defendant  company  was  procured  from  her 
by  fraud  and  misrepresentation  in  this:  That  some 
months  prior  to  May  1,  1908,  slie  agreed,  under  certain 
conditions,  to  dedicate  to  the  public  and  the  defendant 
comi)any  the  right  of  way  for  a  boulevard  and  electric  car 
line  150  feet  wide,  running  in  an  easterly  and  westerly 
direction  through  the  south  half  of  the  west  10  acres  of  lot 
52  to  the  village  of  College  View,  Nebraska;  that  all  the 
negotiations  with  reference  to  the  agreement  were  con- 
ducted on  her  part  by  Ancil  L.  Funk,  who  in  that  par- 
ticular matter  acted  as  her  agent;  that  she  was  ignorant 
of  all  matters  and  facts  connected  with  the  transaction/ 
save  only  that  she  signed  or  authorized  said  Ancil  L. 
Punk  to  sign  the  particular  agreement  referred  to  at  his 
request;  that  on  or  about  May  1,  1908,  the  defendant  com- 
pany, at  a  time  when  Ancil  L.  Funk  was  away  from  home, 
and  when  it  was  impossible  for  her  to  communicate  with 
him,  came  to  her  at  her  home  in  the  city  of  Lincoln  with 
a  document,  probably  the  original  contract  attached  to 
the  cross-petition  of  defendant  company,  and  falsely  and 
fraudulently  represented  to  her  that  said  contract  was,  to 
•  all  iutents  and  purposes,  identical  with  tlie  contract  there- 
tofore made  between  her  and  the  defendant  company; 
that  it  referred  to  exactly  the  sjime  land  described  in  said 
contract;  that  it  provided  for  the  conveyance  of  said  land 
to  the  same  party  described  therein,  and  that  the  only 
difference  between  it  and  the  original  agreement  was  in 
matter  of  form;  that  the  representations  so  made  to  her 
were  false  and  untrue;  that  the  contract  was  not,  to  all 
intents  and  purposes,  identical  with  the  agreement  there- 
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tofore  made;  that  it  referred  to  different  land  entirely 
from  that  described  in  the  former  agreement,  and  pro- 
vided for  the  conveyance  to  a  different  party  from  that 
described  therein,  and  differed  from  the  contract  in  all 
material  respects  in  substance  and  intent;  that,  relying 
upon  said  representations,  she  executed  and  delivered  said 
last  named  contract  to  the  defendant  company. 

rThe  reply  of  plaintiff,  Ensign,  was  in  the  nature  of  a 
denial,  and  concluded  with  a  prayer  that  the  court  de- 
termine the  amount  of  damages  he  had  sustained,  in  case 
it  was  found  that  he  was  entitled  to  recover.  The  defend- 
ant company  replied  to  the  answer  and  cross-bill  of  Laura 
T.  Funk  by  a  general  denial.  There  was  a  trial  to  the 
court  without  the  inten^ention  of  a  jury,  and  a  finding  for 
plaintiff  Ensign,  and  a  judgment  in  his  favor  against  the 
defendant  company  for  $350.  The  court  also  found  that 
the  contract  executed  between  the  company  and  the 
Funks  was  obtained  by  fraud  or  mistake,  and  denied  any 
relief  to  the  defendant  company.  From  that  judgment 
the  railway  company  has  brought  the  case  to  this  court  on 
appeal. 

From  the  foregoing  it  appears  that  the  issues  to  be  de- 
termined between  the  plaintiff.  Ensign,  and  the  defendant 
railway  company  are:  First.  Did  the  plaintiff,  at  the 
time  of  tlie  purchase  of  his  tract  of  land  fr(mi  the  Funks, 
have  notice  of  such  circniustances  as  to  put  him  on  his 
guard,  and  call  for  an  inquiry  with  respect  as  to  where 
the  conii)nny  had  a  right  to  permanently  locate  its  line 
upon  and  across  the  premises  in  question?  Second.  If 
he  did  not  liave  such  notice,  and  purchased  his  land  ii^ 
good  faitli,  what  is  the  reasonable  value  of  the  land  taken 
by  tlie  comi)any,  and  which  he  seeks  in  this  action  to  re- 
cover? The  issues  between  the  defendant  railway  com- 
pany and  Laura  T.  Funk  are:  First.  Was  the  contract 
sued  upon  ol^tained  from  her  by  fraud  and  misrepresenta- 
tion? Second.  Can  Laura  T.  Funk  rescind  the  contract 
(executed  between  her  and  the  defendant  railway  company 
on  account  of  fraud   or  mistake,  without  having  given 
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prompt  notice  of  her  intention  to  rescind  it  upon  the  dis- 
covery of  the  facts  in  relation  thereto?  Third.  Can  Laura 
T.  Funk  rescind  the  contract  on  account  of  fraud  or  mis- 
take, after  having  full  notice  of  the  facts,  and  permitting 
the  defendant  company  to  expend  large  sums  of  money  in 
locating,  building,  constructing,  equipping  and  putting  in 
opera ti cm  the  railway  and  boulevard  in  question? 

In  considering  the  questions  at  issue  between  the  plain- 
tiff, Ensign,  and  the  defendant  railway  company,  it  ap- 
pears that  when  Ensign  purchased  his  tract  of  land  from 
ilrs.  Funk  in  April,  1908,  there  had  been  a  preliminary 
survey  of  the  proposed  line  of  street  railway  and  boule- 
vard; that  its  location,  as  evidenced  by  the  stakes  then 
upon  the  ground,  indicated  that  no  part  of  the  Ensign 
purchase  would  be  taken  for  either  the  railway  or  boule- 
vard. It  appears  that  he  obtained  his  deed  from  the 
Funks  on  April  20,  1908,  and  immediately  filed  it  for 
record  in  the  office  of  the  register  of  deeds;  that  while  he 
was  absent  from  the  state  some  time  in  the  latter  part  of 
August,  1908,  the  line  was  changed;  that  the  construc- 
tion proceeded  on  such  new  line,  and  when  completed  there 
was  taken  from  Ensign's  tract,  without  his  consent,  about 
three-tenths  of  an  acre  thereof.  We  are  of  opinion  that 
he  was  not  required  by  anything  contained  in  this  record 
to  presume  or  expect  that  when  the  road  was  constructed 
any  part  of  his  land  would  be  taken  for  that  purpose. 
Therefore,  the  finding  of  the  district  court  upon  that  point 
should  be  sustained. 

We  are  also  of  opinion  that  under  all  the  circumstances, 
as  shown  by  the  record,  Ensign  should  not  be  permitted 
to  oust  the  defendant  company  from  its  possession  of  that 
part  of  his  land  actually  taken  and  occupied  for  the  rail- 
way and  the  boulevard  in  question,  but  is  entitled  to  re- 
cover the  value  of  his  land  so  taken.  We  also  find  suffi- 
cient evidence  in  the  record  to  sustain  the  judgment  of 
?350  awarded  him  by  the  trial  c<mrt;  and  the  decree  ap- 
pealed* from,  so  far  as  it  relates  to  plaintiff.  Ensign,  is 
affirmed. 
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Upon  the  issues  between  the  defendant  railway  com- 
pany and  the  cross-petitioners,  Laura  T.  and  Aneil  L. 
Punk,  we  find  that  the  evidence  shows,  without  serious 
dispute,  that  tlie  Funks  entered'  into  a  contract  with  the 
defendant  railway  .company,  which  was  afterwards  re- 
duced to  writing,  and  signed  by  both  parties,  an  alleged 
in  defendant's  answer  and  cross-petition,  by  which,  in 
consideration  of  the  construction  and  operation  of  an 
electric  street  railway  and  a  boulevard  from  Twenty- 
sixth  and  South  strei^ts  in  the  city  of  Lincoln  to  Union 
College  in  the  village  of  College  View,  they  agreexi  to 
convey  to  the  defendant  railway  company  7^  acres  of 
land,  including  a  strip  of  150  feet  in  width  for  the  right 
of  way  of  the  street  railway  and  boulevard  out  of  lots  48 
and  52,  situated  in  the  northeast  quarter  of  section  6, 
township  9,  range  7,  in  Lancaster  countj'^,  Nebraska;  that 
the  written  contract  w^as  not  obtained  by  fraud,  misrep- 
.  resentati(m  or  mistake;  that  the  claim  that  the  written 
contra(*t  provided  for  a  route  different  from  the  one  de- 
scribed in  the  original  agreement  is  without  foundation; 
that  the  street  railway  and  boulevard  run  through  said 
tracts  of  land  in  an  easterly  and  westerly  direction,  as 
described  in  their  original  contract;  that  the  defendant 
railway  has  complied  with  and  performed  all  of  the  con- 
ditions, stipulations  and  agreements  contained  in  the 
written  contract  on  its  part;  that  the  Punks  have  obtained 
the  benefits  ex])etted  therefrom,  and  at  all  times  have  had 
full  knowledge  of  any  and  all  changes  of  location,  includ- 
ing tlie  one  finally  adopted  for  the  construction  of  the 
street  railway  and  boulevard;  that  diu'ing  the  pr.)gress  of 
such  construction  they  demanded  from  the  officers  of  the 
street  railway  com])any  payment  for  tlie  corn  growing  on 
the  proposed  ri^ht  of  way,  and  in  that  behalf  finally  re- 
ceived tliorefor  tlie  sum  of  $100;  tliat  they  made  no  claim 
of  fraud,  misre]>resentation  or  mistake,  and  gave  no  no- 
tice to  the  railway  company  of  any  desire  on  their  part  to 
rescind  their  contract  until  long  after  the  street  railway 
was  constructed  and  in  operation,  and  the  boulevard  was 
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completed  and  dedicated  to  the  public  as  a  highway.  It 
follows  that,  if  the  Funks  were  induced  to  sign  the  same 
through  fraud  or  mistake,  by  their  subsequent  conduct 
they  are  now  estopped  to  rescind  it. 

In  the  case  of  (Hllagher  v.  O'TTeill,  78  Neb.  671,  the 
following  language  found  in  Booth  v.  Ryan,  31  Wis.  45, 
was  quoted  with  approval :  "It  is  a  principle  which  has 
been  too  long  and  too  thoroughly  established  in  our  law 
to  admit  of  any  doubt  or  discussion,  either  as  to  the  prin- 
ciple itself  or  the  reasons  upon  which  it  is  founded,  that 
a  party  claiming  to  rescind  a  contract  on  the  ground  of 
fraud  must  do  so  promptly  upon  discovery  of  the  facts, 
and  that  if  he  delays,  or  takes  any  further  steps  in  the 
execution  of  the  contract,  or  does  any  act  recognizing  its 
validity,  after  discovery,  he  loses  all  right  to  this  partic- 
ular form  of  relief." 

In  the  case  of  Grymes  v.  Sanders,  93  U.  S.  55,  it  was 
held :  "Where  a  party  desires  to  rescind,  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  discovery  of  the  facts, 
art  once  announce  his  purpose,  and  adhere  to  it."  The 
same  doctrine  was  announced  by  this  court  in  the  case  of 
American  Building  d  Loan  Ass^n  v.  Rainholt,  48  Neb.  434. 

We  therefore  find  that  the  defendants  Laura  T.  Funk 
and  Ancil  L.  Funk  should  be  required  to  convey  to  the 
street  railway  company  so  much  of  lots  52  and  48,  above 
described,  as  is  now  embraced  in  the  strip  of  land  150  feet 
wide,  occupied  by  the  street  railway  and  boulevard  over 
and  across  their  said  lots;  and  as  to  the  remainder  of  the 
7^  acres  mentioned  in  their  contract,  if  any  there  be,  the 
description  thereof  is  so  indefinite  that  a  court  of  equity 
will  not  require  its  specific ,  performance. 

It  follows  that  the  decree  of  the  district  court,  so  far 
as  it  relates  to  the  issues  between  the  defendant  railway 
company  and  Laura  T.  Funic  and  Ancil  L.  Funk,  should 
be,  and  is,  reversed,  and  the  cause  is  remanded  to  the  dis- 
trict court,  with  directions  to  render  a  decree  in  harmony 
with  this  opitiion. 

Judgment  aocx)rdingly. 

2T 
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Garwood  H.  Attwood,  appellee,  v.  George  M.  Warner 
ET  AL.;  Jenkins  Land  &  Live  Stock  Company,  Inter- 
vener, APPELLANT. 

Filed  November  13,1912.     No.  16.851. 

1.  Mortgages:   Possession  by  Mortgagee:    Liability  for  Rent.    Where 

a  mortgagee,  without  an  agreement  therefor,  takes  possession  of 
.  the  mortgaged  premises  before  confirmation  of  a  valid  judicial 
sale,  he  thereby  becomes  liable  to  the  mortgagor  or  his  grantees 
for  the  amount  of  rents  and  profits  which  he  receives,  or  which 
the  land  would  have  produced  if  prudently  managed  while  he  re- 
tains possession  thereof. 

2.  :   Conveyance  by  Mortgagor:   Rights  of  Grantee.    A  sale  and 

conveyance  by  the  mortgagor  or  owner  of  the  equity  of  redemp- 
tion to  a  hona  fide  purchaser  without  any  reservation  vests  such 
purchaser  with  the  right  to  the  rents  and  profits,  which  he  may 
have  applied  upon  the  mortgage  debt. 

3.  Appeal:   Remand  for  Judgment.    Where,  upon  consideration  of  the 

evidence,  it  is  found  that  the  trial  court  failed  to  credit  the  proper 
amounts  of  rents  and  profits  upon  the  mortgage  debt,  the  supreme 
court  will  determine  such  amount,  and  remand  the  cause  to  the 
district  court,  with  directions  to  modify  the  decree  accordingly. 

Appeal  from  the  district  court  for  Dundy  county: 
Robert  O.  Orr,  Judge.  Affirmed  in  part  and  reversed  in 
part 

W.  8.  Morlan,  Charles  T.  Jenkins  and  Charles  A.  Rob- 
bins,  for  appellant. 

Meeker  &  Hines  and  O,  E.  Eldred,  contra. 

Barnes,  J. 

This  action,  when  it  w«is  commenced  in  the  district  court 
for  Dundy  county,  waK  a  suit  in  chancery  for  the  fore- 
closure of  a  mortira^xe  upon  474  acres  of  land  situated  in 
that  county  and  known  as  the  Warner  ranch.  The  mort- 
gage ^^'as  executed  by  the  Warners,  who  were  the  owners 
of  the  land,  to  the  Western  Farm  Mortgage  Trust  Com- 
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pany,  for  the  sum  of  |2,500.  It  was  sold  and  assigned  by 
that  company  to  one  Garwood  H.  Attwood,  who  was  the 
plaintiff  in  the  foreclosure  suit,  and  in  which  the  mort- 
gagors and  others  were  the  defendants.  On  tlie  9th  day 
of  April,  1894,  the  plaintiff  obtained  a  decree  of  fore- 
closure as  prayed.  Thereafter  there  was  a  sale  of  the 
mortgaged  premises,  while  there  was  on  file  a  request  for 
astay,  as  provided  by  law.  On  an  appeal  by  the  Jenkins 
Land  &  Live  Stock  Company,  which  had  become  the  owner 
of  the  equity  of  redemption,  froin  an  order  of  confirmativ)ii, 
tlie  sale  was  set  aside.  Jenkins  Land  &  Live  Stock  Co.  v 
Attwood,  80  Neb.  806.  Meanwhile  Attwood,  by  his  agent, 
went  into  possession  of  the  premises,  and  collected  the 
rents  and  profits  thereof  from  the  date  of  the  decree  to 
the  27th  day  of  April,  1908,  when  the  Jenkins  Land  &  Live^ 
Stock  Company  filed  its  petition  for  inter\'^ention  in  the 
original  foreclosure  suit,  praying  for  an  accounting  of  the 
rents  and  profits,  and  an  application  thereof  to  the  satis- 
faction of  the  decree  of  foreclosure.  To  this  petition 
Attwood  filed  an  answer,  and  upon  a  trial  of  the  issues 
joined  the  district  court  found  that  at  the  time  of  the  trial 
there  was  due  Attwood,  on  his  original  mortgage  decree, 
the  sum  of  f  6,474.12;  that  the  rents  and  profits,  while  he 
had  been  in  possession  of  the  premises  as  mortgagee, 
amounted  to  the  sum  of  f  2,474,  which  should  he  applied  in 
part  satisfaction  of  the  mortgage  debt;  that  the  balance 
due  on  the  decree  of  foreclosure,  after  deducting  tlie  rents 
and  profits,  was  |3,999.12,  and  from  a  judgment  rendered 
upon  such  findings  the  Jenkins  Land  &  Live  Stock  Com- 
pany has  prosecuted  this  appeal. 

1.  It  is  contended-  by  the  appellant  that  the  district 
court  erred  in  his  finding  as  to  the  amount  of  rents  and 
profits  which  should  have  been  credited  on  the  foreclosure 
decree,  and  he  insists  that  Attwood  should  be  charged  with 
such  an  amount  of  rent  as  the  land  ought  to  or  would 
have  produced,  if  prudently  managed;  while,  on  the  other 
hand,  Attwood  contends  that  he  is  only  liable  for  the 
amount  of  rent  actually  obtained  by  him  while  he  was  in 
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possession  of  the  preuiises.  Tliis  court  is  committed  to 
the  rule  for  which  the  appellant  contends.  In  White  t?. 
Atlas  Lumber  Co.,  49  Neb.  82,  it  was  held  that  a  mortgagee 
in  possession  is  liable  for  the  net  rents  and  profits  which 
he  has  received  or  which  he  might  have  received  by  the 
exercise  of  reasonable  care.  This  rule  was  followed  in 
Hatch  V,  Falconer^  67  Neb.  249,  and  is  supported  by 
Huston  V.  ^tringhamy  21  la.  36.  It  appears  that  this  rule 
was  adoptM  by  the  trial  court,  and  his  conclusion  on  this 
point  sliould  be  affirmed. 

2.  It  appears  that  one  Alma  E.  Jewett,  wiio  was  the 
owner  of  the  equity  of  redemption,  together  with  her 
husl)and,  conveyed  the  land  in  question  to  the  appellant, 
the  Jenkins  Land  &  Live  Stock  Company,  by  quitclaim 
deed,  wliich  contains  the  following  provision :  "By  these 
presents  do,  for  themselves,  their  heirs,  executors,  and 
administrators,  remise,  release,  and  forever  quitclaim  unto 
the  said  party  of  the  second  part,  and  to  its  heirs  and 
assigns  forever,  all  their  right,  title,  interest,  estate,  claim 
and  demand,  botli  at  law  and  in  equity,  of,  in,  and  to 
all  the  southwest  quarter  (describing  the  mortgaged 
premises),  tocjethor  with  all  and  singular  the  heredita- 
ments and  ap])nrtenances  thereunto  belonging.  To  have 
and  to  hold  tlie  above  described  premises  unto  the  said 
Jenkins  Land  &  Live  Stock  Company,  its  heirs  and  assigns, 
so  that  neither  we,  the  said  Alma  E.  Jewett  and  Ed 
Jewett,  nor  any  person  in  our  name  and  behalf,  shall  or 
will  hereafter  claim  or  demand  any  right  or  title  to  said 
premises  or  any  part  thereof,  but  they  and  every  of  them 
sliall  by  these  presents  be  excluded  and  forever  barred." 
That  afterwards  Attwood,  through  the  intervention  of  one 
Wilhelm,  obtained  from  the  Jewetts  a  purixorted  assign- 
ment of  the  rents  and  profits  in  question ;  and  it  is  argued 
that,  by  reason  of  that  fact,  the  appellant  is  not  entitled 
to  have  them  applied  on  the  foreclosure  decree.  We  are 
of  opinion,  however,  that  by  the  quitclaim  deed  above  men- 
tioned the  appellant  obtained  the  right  to  the  rents  and 
profits,  and  that  thereafter,  when  the  Jewetts  attempted 
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to  assign  them  to  Attwood,  they  had  no  interest  therein. 
Such  was  the  finding  of  the  district  court  upon  that  ques- 
tion, and  it  should  be  affirmed. 

3.  It  follows  that  the  only  question  which  remains  for 
our  determination  is  the  one  relating  to  the  value  of  the 
rents  and  profits  to  be  applied  upon  the  mortgage  debt. 
Upon  this  question   the  evidence  is  widely  conflicting. 
Some  testimony  was  produced  by  the  appellant  tending  to 
show  that  the  reasonable  rental  value  of  the  premises  was 
from  $300  to  |500  a  year.  But  this,  in  view  of  the  existing 
conditions^  is  in  our  judgment  quite  excessive.     On  the 
other  hand,  some  evidence  was  introduced  by  the  api)ellee 
fixing  the  rental  value  at  from  f 75  to  |125  a  year.    As  we 
view  the  evidence,  this  is  much  less  tlian  the  true  rental 
value ;  and,  after  carefully  considering  iill  of  the  testimony, 
we  find  that  by  reasonably  prudent  management  the  ranch 
of  474  acres,  covered  by  the  mortgage,  could  have  been 
rented  for  |200  a  year  for  tlie  11  years  of  Attwood's  pos- 
session.    This,  with  interest  properly  computed,  amounts 
to  |2,872,  which  should  have  been  applied  in  \n\rt  satisfac- 
tion of  the  amount  due  Attwood  on  the  foreelosurc  decree, 
and  upon  this  question  the  judgment  of  the  district  court 
is  reversed,  but  in  all  other  things  the  decree  appealed 
from  is  aflSrmed.    The  cause  is  therefore  remanded  to  the 
district  court  for  Dundy  county,  with  directions  to  enter  a 
decree  in  conformity  with  this  opinion. 

Judgment  accordingly. 


LoNZO  D.  WnrrFORD,  Guardian,  appellant,  v.   Henry 

KiNZEL  ET  AL.,   APPELLEES. 

FnJD  NOMCMBER  13, 1912.     No.  16,574. 

1.  Homestead:  Abandonment:  Incompetency.  One  whose  mental 
faculties  are  so  Impaired  that  she  is  incapable  of  forming  a  clear 
intention  to  abandon  her  homestead  will  not  be  held  to  have  done 
so  merely  because  she  departed  therefrom  and  remained  away 
for  a  itiort  time,  and  until  placed  in  an  Insane  asylum. 
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2. :  :   Burden  of  Proof.    All  presumptions  are  in  favor  of 

the  preservation  of  the  homestead,  and,  when  it  is  sought  to  sho^w 
its  abandonment,  the  burden  of  proof  rests  upon  the  person  wlio 
attacks  the  homestead  interest. 

3. :    What  Constitutes.    A  wife  owned  80  acres  of  land,  upon 

which  was  the  dwelling-house  and  15  acres  of  cultivated  land. 
Her  husband  owned  the  adjoining  80  acres,  on  which  45  acres 
were  under  cultivation.  The  farm  was  operated  as  a  whole  and 
rented  as  a  whole.  Held,  No  rights  of  creditors  being  involved, 
that  the  whole  160  acres  constituted  the  family  homestead. 

4.  Descent  and  Distribution.    Where  a  person  owning  real  estate  dies, 

leaving  a  wife  surviving,  it  descends,  subject  to  his  debts  and  the 
rights  of  homestead,  one-half  to  the  wife  if  there  be  no  child,  nor 
the  issue  of  any  deceased  child  or  children,  surviving,  and,  if  the 
deceased  leave  relatives  of  his  blood,  the  residue  descends  in  the 
same  manner  and  to  the  same  persons  as  provided  for  the  descent 
of  real  estate  of  deceased  persons  leaving  no  husband  or  wife 
surviving.    Comp.  St.  1907,  ch.  23,  sec.  1. 

5.  Homestead:    Rents  and  Profits.    A  wife  is  not,  by  virtue  of  the 

marriage  relation  alone,  entitled  to  recover  the  rents  and  profits 
of  a  portion  of  the  family  homestead  owned  by  the  husband  in 
fee  simple,  either  before  or  after  an  attempted  conveyance  by 
him  of  the  premises. 

6.  :    Abandonment:    Evidence.     The  evidence  set  forth  in  the 

opinion  held  to  be  insufficient  to  establish  the  abandonment  of  a 
homestead. 

Rehearing  of  case  reported  in  90  Neb.  573.  Former 
judgment  of  affirmance  vacated^  and  judgm^ent  of  district 
court  reversed. 

Letton,  J. 

The  statement  of  facts  found  in  the  first  paragraph  of 
the  former  opinion  (90  Neb.  573),  so  far  as  it  goes,  is 
correct  and  will  not  be  repeated.  It  may  be  well  to  state, 
however,  that  at  the  time  that  Kinzel  bought  the  property 
he  was  fully  infonued  of  the  fact  that  Mrs.  Browand  was 
insane  and  under  guardianship.  It  is  also  shown  that 
Browand  at  first  was  offcnvd  $4,200  for  the  land,  presum- 
ably witli  a  marketable  title,  and  that  upon  all  the  facts 
being  disclos<^d,  and  after  further  negotiation,  the  pur- 
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chaser  was  only  willing  to  pay  the  sum  of  f3,700,  on 
account  of  the  defect  in  the  title.  The  deed  itself,  after 
describing  the  land,  contained  the  provision:  "Subject 
to  any  and  all  rights  and  interests,  either  legal  or  equi- 
table, of  my  wife  Frances  E.  Browand,  and  to  said  real 
estate.  Subject  to  the  taxes  for  the  year  1906.  Together 
with  all  rents  from  and  after  March  1st,  1906,  with  all  the 
tenements,  hereditaments  and  appurtenances  thereunto 
belonging.  And  I,  the  said  D.  C.  Browand,  do  hereby  cove- 
nant with  the  said  Henry  Kinzel,  his  heirs  and  assigns,  as 
follows,  to  wit:  That  I  am  a  married  man;  that  my  wife's 
name  is  Frances  E.  Browand;  that  in  the  year  1886  my 
wife  and  I  removed  from  the  state  of  Nebraska  to  the  state 
of  Indiana  with  the  intention  of  permanently  leaving  said 
state  of  Nebraska;  that  since  the  time  of  said  removal  to 
the  said  state  of  Indiana  both  of  us  have  lived  in  that  state 
and  are  both  of  us  living  there  at  the  present  time;  that  for 
more  than  fifteen  years  last  past  I  have  lived  separate  and 
apart  from  my  said  wife,  but  that  we  are  both  residents  of 
the  state  of  Indiana  at  this  time  and  have  been  for  over 
fifteen  years  last  past;  and  that  I  am  lawfully  seized  of 
said  premises;  that  they  are  free  from  all  incumbrances 
except  as  above  stated,"  etc. 

It  is  said  in  the  former  opinion:  "The  evidence  is  in- 
sufficient to  sliow  that  at  the  time  Mrs.  Browand  left 
Nebraska  she  was  insane,  or  that  her  mind  was  so  unsound 
or  unbalanced  that  she  was  not  competent  to  understand 
the  nature  and  import  of  what  she  was  doing;  but  it  is 
sufficient  to  show  that  slie  voluntarily  left  her  husband 
and  abandoned  her  home  and  any  right  of  homestead  that 
she  may  have  had  in  the  lands  in  suit,  with  no  intention  of 
<^ver  returning  or  of  ever  again  asserting  those  rights." 

Upon  a  careful  rereading  of  the  entire  testimony,  we 
are  convinced  that  the  first  proposition  quoted  is  sound 
and  reflects  the  evidence,  but  the  further  conclusion  that 
the  evidence  is  sufficient  to  show  a  voluntary  abandon- 
ment of  her  husband  and  her  homestead  rights  we  think 
iserroneooa 
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It  is  unnecessary  to  set  forth  tlie  testimony  at  length. 
As  to  Mrs.  Browand's  mental  condition,  it  clearly  shows 
that  at  and  before  the  time  she  left  Nebraska  she  was  sub- 
ject to  insane  delusions  with  respect  to  certain  subjects, 
but  there  is  notliing  to  show  tliat  at  that  time  she  did  not 
undei*stand  the  nature  and  extent  of  her  prop^'ty  rights, 
or  tliat  she  was  incapable  of  caring  for  herself,  transacting 
ordinary  business,  or  traveling  alone.     While  there- is  a 
little  uncertainty  in  regard  to  the  year  on  the  part  of 
some  of  the  witnjesses,  it  seems  to  be  established  that  the 
last  time  she  left  Nebraska  was  in  the  spring  of  1886, 
shortly  after  a  visit  from  Mr.  Wright,  her  brother.     The 
testimony  of  relatives  that  she  visited  in  Indiana  is  that, 
when  she  came  there,  she  merely  came  upon  a  visit,  as  she 
had  done  upon  several  occasions  in  previous  years,  that 
sJie  si)oke  of  her  home  in  Nebraska,  and  that  she  intended 
to  return.     She  tried  to  borix)w  money  from  her  brother 
for  that  purpose.     She  was  under  a  physician's  care  at 
tills  time.    Her  brother  and  other  friends  would  not  allo^' 
her  to  return  to  Nebraska.     There  is  no  doubt  that  her 
disease  rapidly  progressed  after  slie  left  Nebraska,  and 
that  she  gradually  box^ame  more  and  more  afflicted  until 
it  became  necessary  to  restrain  her  in  the  asylum.     For 
some  njonths  before  she  left  her  home,  slie  and  her  husband 
had  not  lived  harmoniously  together.     He  had  left  the 
family  home  to  board  at  a  hotel  in  a  town  nearby.     During 
the  brotlier's  visit,  he  returned  to  the  family  dwelling 
temporarily.     After  Mrs.  Browand  left,  the  husband  rented 
the  farm,  stored  the  household  goods  in  town,  and  went  to 
Indiana.    He  visited  with  his  own  relatives  there,  and  the 
year  after  his  wife  was  committed  to  the  asylum  came 
back  to   Nebraska,   sold  the  furniture,  which   had  been 
stored,  and  returned  to  Indiana,  where  he  continued  to 
reside  for  nearly  20  years  and  until  his  death  in  ld08. 

All  presumptions  should  be  in  favor  of  the  homestead, 
and,  when  it  is  sought  to  show  an  abandonment,  the  burden 
of  proof  should  rest  upon  the  one  who  attacks  the  home- 
stead interest     Union  Stocic  Yards  Nat,  Bank  v.  Btnaut, 
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62  Neb.  227;  Painter  v.  Steffen,  87  la.  171;  Benhow  v. 
Boyer,  89  la.  494;  Reeseman  v.  Duvenport^  96  la.  330; 
Robinson  v.  Gharleton^  104  la.  296.  We  are  satisfied  this 
burden  has  not  been  sustained,  and  that  Mrs.  Browand 
did  not  abandon  the  homestead. 

Mrs.  Browand  owned  in  fee  simple  the  west  80  acres  of 
the  quarter  section,  of  which  only  15  acres  were  cultivated. 
There  were  45  acres  in  cultivation  upon  the  80  acres  in 
dispute.    The  farm  was  operated  as  a  whole  and  rented  as 
a  whole.     Under  these  facts,  the  majority  of  the  court  are 
of  the  opinion  that,  regardless  of  value,  the  whole  160  acres 
constituted  the  homestead,  following  Meisner  v.  Hilly  p. 
435,  post.     This  being  so,  under  the  rale  announced  in 
Weatherington  v.  Smith,  77  Neb.  363,  the  homestead  right 
of  Mrs.  Browand  was  unimpaired  by  the  removal  of  her 
husband  while  she  was  insane,  and  the  deed  was  void  in 
law.    Adopting  this  construction,  what  are  Mrs  Bro wand's 
rights?    Browand  died  without  issue,  but  with  brothers 
and  sisters  surviving.     Section  1,  ch.  23,  Comp.  St.  1907, 
provides:     "When  any  person  shall  die,  leaving  a  husband 
or  wife  surviving,  all  the  real  estate  of  wliich  the  deceased 
was  seized  of  an  estate  of  inheritance  at  any  time  during 
the  marriage,  ♦  ♦  ♦  which  has  not  been  lawfully  conveyed 
by  the  husband  and  wife  while  a  resident  of  this  state,  or 
by  the  deceased  while  the  husband  or  wife  was  a  nonresi- 
d^it  of  this  state  ♦  ♦  ♦  shall  descend,  subject  to  his  or 
her  debts  and  the  rights  of  homestead,  in  the  manner 
following:  ♦  ♦  ♦     Fourth.     One-half  to  the  husband  or 
wife  if  there  be  no  child,  nor  the  issue  of  any  deceased 
child  or  children,  surviving.     Fifth,     If  the  deceased  leave 
relatives  of  his  or  her  blood,  the  residue  of  the  real  estate 
of  which  he  or  i&e  shall  die  seized,  in  the  cases  above 
named,  when  not  lawfully  devised,  shall  descend  subject  to 
the  rights  of  homestead,  in  the  same  manner  and  to  the 
same  persons  as  hereinafter  provided  for  the  descent  of 
real  estate  of  deceased  persons  leaving  no  liusband  or  wife 
surviving."     Mrs.  Browand  by  virtue  of  her  homestead 
right  succeeded  to  a  life  estate  in  the  premises  upon  her 
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husband's  death,  and  under  the  foregoing  provisions  she 
inherited  an  undivided  one-half  in  fee. 

Browand,  being  the  fee  title  holder  and  the  head  of  the 
family,  was  entitled  to  the  rents  and  profits  until  1906 
when  he  made  the  convevance.     If  the  convevance  was 

4*  •* 

void,  he  was  entitled  to  them  until  the  time  of  his  death 
in  1908.  There  being  no  proof  that  he  failed  to  support 
his  wife,  she  could  make  no  claim  to  them  as  against  him. 
This  being  the  case,  Mrs.  Browand  did  not  become  entitled 
to  the  rents  and  profits  until  after  Browand's  death,  and 
she  takes  the  land  subject  to  the  duties  imposed  by  law 
upon  tenants  for  life. 

The  evidence  shows  that  Mrs.  Browand's  guardian  filed 
a  claim  against  the  estate  of  Browand  for  the  money 
derived  from  the  sale  of  the  land,  but  it  is  not  shown 
whether  the  claim  was  allowed.  What  bearing  upon  the 
rights  of  the  parties  to  this  suit  the  collection  of  this 
money  from  his  ward's  estate  would  have  is  not  before  us, 
and  we  express  no  opinion  on  this  point.  Since  a  con- 
siderable interval  of  time  has  elapsed  since  the  trial,  any 
furtlier  relevant  and  material  facts  in  this  connection  may 
be  brcmght  out  at  another  hearing.  Having  settled,  as 
far  as  we  may  with  the  evidence  before  us,  the  legal  rela- 
tions of  tlie  parties,  the  cause  is  reversed  and  remanded  to 
the  district  court  for  further  proceedings. 

Beversed. 

Barnes,  Fawceit  and  Rose,  JJ.,  dissent. 


WiLHELM  Labs,  appellant,  v.  Charles  Labs  bt  al., 

APPELLEES. 
Fn.ED  November  13, 1912.    No.  16,795. 

Wills:  Testa MENTAKY  Agreement:  Specific  Performance:  Evidence. 
Where  it  is  sought  to  establish  an  oral  agreement  to  make  a 
testamentary  disposition  of  property  and  to  set  aside  the  pro- 
visions of  a  will  in  BO  far  as  they  conflict  with  said  alleged 


Vol.  92]  SEPTEMBER  TERM,  1912.  379 


Labs  y.  Labs. 


agreement,  the  proof  to  establish  the  existence  of  such  oral 
agreement  must  be  clear,  convincing  and  satisfactory,  in  order 
to  overcome  the  presumption  that  the  testator  acted  in  good 
faith  in  the  execution  of  the  will. 

Appeal  from  the  district  court  for  Douglas  couuty: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

Charles  Haffke  and  Thomns  E.  Brady,  for  appellant. 
T.  J.  Mahoney  and  J.  A.  G.  Kennedy ,  contra. 

Lbtton,  J. 

This  is  an  action  for  the  specific  performance  of  an 
alleged  parol  agreement  between  the  plaintiff  and  his 
father,  Ferdinand  Labs,  now  deceased,  that .  the  father 
would  make  a  testamentary  disposition  of  80  acres  of  land 
in  his  favor,  and  praying  that  a  will  executed  by  the  father, 
wherein  the  defendants  are  bequeathed  certain  sums  of 
money  which  by  the  will  are  made  a  charge  upon  the  land 
in  controversy,  be  set  aside,  that  a  deed  executed  by  the 
father  in  his  lifetime  conveying  the  same  premises  to 
Ferdinand  F.  Labs  be  also  set  aside,  and  the  plaintiff's 
title  to  the  real  estate  be  quieted.  The  district  court  found 
for  the  defendants  and  dismissed  the  suit.  Plaintiff  bases 
his  right  to  recover  upon  the  proposition  that  the  facts  in 
the  case  bring  it  within  the  rule  of  Kofka  v.  Rosicky,  41 
Neb.  328;  Harrison  v,  Harrison,  80  Neb.  103;  Peterson  v, 
Bauer,  83  Neb.  405;  Hespm  v.  Wendeln,  85  Neb.  172; 
O^Cormor  v.  Waters,  88  Neb.  224.  Defendants  assert  that 
the  evidence  is  wholly  insuflRcient  to  establish  the  alleged 
contract.  A  number  of  questions  of  law  as  to  the  admis- 
sion and  rejection  of  evidence  are  argued  in  the  briefs; 
but,  owing  to  the  view  that  we  take  witli  respect  to  the 
evidence,  we  are  satisfied  that,  even  if  the  district  court 
had  ruled  otherwise  as  to  the  admissibility  of  this  testi- 
mony, we  would  liave  been  compelled  on  a  view  of  the 
whole  case  to  reach  the  same  result.  For  this  reason, 
these  questions  will  not  be  considered. 

Ferdinand  Labs  came  to  this  country  from  Germany 
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more  than  30  years  ago.    When  he  first  came  he  became 
a  tenant  farmer  in  Douglas  county,  but  finally  purchased 
160  acres  of  land,  which  at  the  time  of  his  death  was  en- 
cumbered to  the  extent  of  $2,700.     The  land  was  then 
worth  from  $65  to  $70  an  acre.     He  made  the  will  which 
is  attacked  in  JNIarch,  1907,  and  died  in  July,  1909.     He 
was  the  father  of  eight  children,  one  of  whom  is  the 
plaintiff.     The  others  are  the  defendants  in  this  case.     The 
will,  after  providing  for  the  payment  of  his  debts,  left  $400 
for  a  suitable  monument  and  for  the  care  of  his  grave. 
To  the  plaintiff,  his  son  William,  he  left  $1,000;  to  each 
of  his  sons  Charles  and  August  he  left  $500;  to  each  of  his 
three  daughters  lie  left  $400;  to  his  son  Albert  he  devised 
the  east  one-half  of  the  home  farm  of  160  acres,  subject 
to  half  of  the  mortgage  indebtedness,  and  charged  with 
the  payment  of  one-half  of  the  debts,  charges  and  l^acies; 
and  to  his  son  Ferdinand  F.  Labs  he  devised  the  west  80 
acres,  subject  to  incumbrance,  and  charged  to  the  same 
extent.     In  the  interim  between  tlie  making  of  the  will 
and  his  death,  Ferdinand  Labs  conveyed  by  deed  to  his 
sons  Albert  and  Ferdinand  F.  the  same  premises  which  the 
will  provided  should  be  devised  to  them,  subject  to  the 
same  charges,  and  also  subject  to  a  life  estate  in  the 
grantor.     At  the  same  time  each  son  leased  his  porti(m 
of  the  land  from  the  father,  agreeing  to  pay  $200  a  year 
and  taxes  upon  the  property  as  rent  for  each  80-aore  tract. 
Coming,  now,  to  the  evidence  upon  which  plaintiff  relies: 
His  testimony  is  to  the  effect  that,  when  he  was  about  22 
or  23  years  of  age,  he  and  his  parents  went  for  a  visit  to 
the  home  of  a  man  named  Lucht,  who  lived  near  Millard; 
that  he  tlien  heard  a  conversation  between  his  father  and 
Lucht,  in  the  c(mrse  of  wliich  Lucht  asked  his  father  what 
he  would  give  AVilliam  if  he  stayed  at  home,  and  that  the 
father  told  Luclit  he  was  going  to  give  him  an  80-acre  tract 
if  he   worked   for  him   until   he   got  married.     Plaintiff 
testified,  further,  tliat  he  continued  to  live  upon  the  farm 
and  work  for  liis  father  until  he  was  33  years  old ;  that  his 
mother  died  about  6  years  ago,  and  that  about  that  time  he 
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beard  a  conversation  between  Mr.  Gehrke,  the  Lutheran 
minister^  and  his  father ;  that  Gehrke  said,  "  *Yon  better 
let  him  have  the  eighty  now  to  build  a  house  on/  and  he 
says,  *No,  you  can  build  that  after  I  am  dead.' ''  He 
further  testifies,  "I  asked  father  for  wages,  and  he  said, 
*Na,^  he  would  not  give  me  wages,  but  he  would  give  me  an 
eighty  after  he  is  dead^  and  that  is  the  reason  Mr.  Gehrke 
came  in  there  and  wanted  to  settle  between  us  two."  On 
cross-examination  he  says  that  he  claimed  his  father  owed 
him  wages  from  the  time  he  was  21  years  old  up  to  that 
time;  that  he  took  no  part  in  the  conversation  with 
Gehrke,  and  that  he  does  not  know  how  Gehrke  came  to 
know  of  the  dispute;  that  he  did  not  ask  Gehrke  to  come 
aad  settle  it.  Other  witnesses  testify  to  statements  by  the 
father  that  he  intended  to  give  plaintiff  80  acres  of  land 
when  William  was  married  or  that  William  should  have 
80  acres  when  he  died,  but  their  testimony  is  indefinite 
and  does  not  appear  to  relate  to  any  definite  contract  made 
between  the  father  and  son.  On  the  other  hand,  Gehrke 
denies  that  such  a  conversation  as  William  relates  ever 
took  place  with  the  father.  On  cross-examination  he 
states  that,  about  the  time  spoken  of  by  William,  he  had 
a  conversation  with  the  mother,  who  said  that  they  planned 
to  give  William  an  eighty,  but  there  was  nothing  said 
about  any  agreement  having  been  made  to  that  effect. 
Mr.  Lucht  was  also  unable  to  remember  any  such  conversa- 
tion as  was  testified  to  by  plaintiflF,  and  said  positively 
none  such  took  place. 

Some  other  facts  relating  to  the  usage  of  the  family  and 
the  manner  in  which  each  child  was  started  in  life  by  the 
parents  cast  some  light  upon  the  problem.  Charles  Labs 
was  married  at  the  age  of  27.  Before  that  time  his  father 
received  the  benefit  of  his  work.  Upon  his  marriage  his 
father  gave  him  |600,  and  by  the  will  he  is  to  receive  $500 
more,  half  of  which  is  charged  u]xm  the  80  acres  in  con- 
troversy. August  was  married  at  the  age  of  22.  Until 
that  time  his  father  received  his  wages.  Under  the  will 
he  was  to  receive  fSOO,  one-half  of  which  is  charged  upon 
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this  eiglity.     Each  of  the  daughters  went  out  at  service, 
brought  her  wages  home  for  the  use  of  the  family,  and 
%  each  at  marriage  received  a  few  household  goods.    Under 
the  will  each  will  receive  |400.    Albert  was  39  years  old 
when  the  trial  was  had.     He  waB  married,  but  worked 
upon  tlie  home  place  until  his  father  died.     He  received 
some  personal  property  upon  his  marriage,  and,  as  before 
stated,  has  received  the  east  one-half  of  the  quarter  sec- 
tion, subject  to  tlie  debts  and  charges.     His  inheritance 
will  be  the  same  as  specified  in  the  will,  even  if  the  plain- 
tiff should  recover;  while  Ferdinand,  who  turned  over  to 
the  family  the  fruit  of  his  labor  until  he  was  25  years  of 
age,  at  which  time  he  was  married  and  received  some  i)er- 
sonal  property,  will,  if  the  plaintiff  is  successful,  lose  his 
land,  and  will  also  lose  $350  which  he  has  already  paid  in 
cash  in  part  satisfaction  of  the  incumbrance  existing  upon 
the  land  at  his  father's  death.     If  plaintiff  prevails,  one- 
half  of  all  the  legacies  charged  upon  the  land  of  Ferdinand 
must  fail,  and  Ferdinand  himself  will  lose  the  land.     A 
reading  of  the  whole  record  convinces  us  that  Ferdinand 
Labs,  who  was  apparently  a  hard-working,  God-fearing, 
and  just  man,  endeavored  to  discharge  his  duties  to  his 
family  impartially  and  with  justice.    His  conduct  in  this 
respect,  subsequent  to  the  time  of  the  alleged  making  of 
a  contract  with  plaintiff,  seems  inconsistent  with  plain- 
tiff's theorv. 

Considering  all  the  testimony  in  the  record  with  rela- 
tion to  the  history  of  the  family,  the  conduct  of  each  of 
the  children  with  reference  to  the  father  and  mother,  the 
time  each  worked  upon  the  farm,  the  provision  made  for 
each  of  them  by  the  father  when  he  or  she  married  and  set 
up  housekeeping  for  himself  or  herself,  and  the  provisions 
made  in  the  will  for  the  distribution  of  the  property,  in 
connection  with  the  evidence  in  behalf  of  plaintiff,  we  are 
convinced  that  the  plaintiff  has  not  sustained  the  burden 
of  proof  by  clear,  convincing  and  satisfactory  evidence, 
such  as  is  required  in  cases  of  this  nature. 
The  judgment  of  the  district  court  is 

Affibmbd. 
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Samuel  A.  Kinney,  appellee,  v.  Chicago,  Burlington 
&  QuiNCY  Railroad  Company^  appellant. 

Filed  Novsmbeb  13,1912.    No.  16,812. 

L  Appeal:  Confucting  Evidence.  Where  the  evidence  is  conflicting 
as  to  whether  a  cow  that  was  killed  by  a  train  got  on  the  right 
of  way  through  a  gate  negligently  left  open  by  plaintiff  or  by 
passing  through  a  defective  right  of  way  fence  and  there  is  suffi- 
cient evidence  to  support  the  verdict,  this  court  will  not  interfere, 
even  though  it  might  reach  a  different  conclusion  upon  the  same 
evidence. 

2.  Trial:    Instructions.    A  case  will  not  be  reversed  on  account  of 

the  giving  of  an  instruction  which  is  not  based  upon  the  evidence, 
where  the  Jury  has  been  properly  instructed  on  the  point  at 
issue  at  the  complainant's  request,  and  it  is  not  apparent  that 
prejudice  has  resulted. 

3.  Pleading:  Answer:    Sxtfficienot.    An  answer  which  admits  that  a 

railway  company  "is  now  operating"  the  railroad,  and  does  not 
specifically  deny  that  it  was  the  owner  of  or  was  operating  the 
railroad  at  the  time  of  the  accident,  is  not  sufficenit  to  raise  the 
issue  of  its  ownership  of  or  operation  of  the  railroad  at  that 
time. 

4. :  Amendment  at  Trial;  Discretion  of  Court.  Whether  de- 
fendant shall  be  permitted  to  amend  an  answer  after  a  trial  has 
been  begun  is  a  matter  within  the  discretion  of  the  district  court, 
and  unless  abuse  of  such  discretion  is  shown  the  action  of  that 
court  will  be  upheld. 

Appeal  from  the  district  court  for  Gage  county: 
Leander  M.  Pemberton,  Judge.    Affirmed. 

Byron  Clark  and  Hazlett  d  Jdck,  for  appellant. 

A,  D.  McCwndleas  and  Samuel  Rinaker,  contra. 

Lhtton,  J. 

Plaintiff  recovered  a  verdict  and  judgment  against  de- 
fendant upon  four  causes  of  action,  the  first  being  for  the 
wrongful  killing  of  a  cow  upon  the  railroad  track  of  de- 
fendant, the  others  being  for  three  separate  fires  in  the 


384  NEBRASKA  REPORTS.  [Vol.  92 


Kinney  ▼.  Chicai;o,  B.  A  Q.  R.  Oo. 


orchard  of  plaintiff,  which  it  is  alleged  were  caused  by  the 
negligence  of  defendant  in  operating  its  trains. 

It  18  contended  there  is  not  sufficient  evidence  to  sustain 
the  verdict  as  to  the  first  cause  of  action.  A  large  num- 
ber of  plaintiff's  cattle  were  on  the  right  of  way,  but  only 
one  cow  was  killed  by  the  train.  The  evidence  i«  conflict- 
ing as  to  the  condition  of  the  railroad  fence.  On  behalf  of 
plaintiff,  there  is  testimony  that  the  fence  was  in  very 
bad  condition;  that  at  different  places  the  wires  were  off 
the  posts  for  a  distance  of  over  two  rods;  that  in  anoth» 
place  the  highest  wire  was  only  22  inches  from  the  ground ; 
that  at  other  places  the  wires  were  buried  in  the  dirt,  and 
at  still  another  place  the  ground  was  washed  out  under- 
neath the  fence  so  that  a  person  might  walk  beneath. 
Plaintiff  testifies  that  he  examined  the  fence  on  the  day 
the  cow  was  killed,  and  saw  many  fresh  tracks  where 
cattle  had  passed  over  it,  when  the  wire  was  down,  onto 
the  right  of  way. 

On  the  part  of  the  defendant,  there  is  testimony  that 
the  fence  was  in  fairly  good,  condition,  although  cattle 
could  walk  through  at  the  place  where  the  soil  was  washed 
out,  but  that  there  were  no  tracks  there  or  at  other  pointei 
where  the  fence  was  defective.  There  is  also  proof  that 
a  gate  in  the  fence  was  left  open  by  plaintiff  or  his  man. 
There  is  a  decided  conflict  as  to  whether  or  not  there  were 
tracks  showing  that  the  cattle  had  passed  through  the 
dilapidated  fence  or  through  the  gate  in  order  to  reach  the 
right  of  way.  The  evidence  being  in  this  condition,  the 
question  of  fact  was  for  the  jury  to  decide. 

Complaint  is  made  as  to  the  giving  and  refusal  of  cer- 
tain instructions  relating  to  this  cause  of  action.  After 
stating  to  the  jury  that  the  law  of  this  state  required  rail- 
roads to  fence  their  tracks,  and  the  respective  claims  of 
the  plaintiff  and  defendant  as  to  the  manner  that  the  cow 
got  on  the  riglit  of  way,  the  court  properly  instructed  the 
jury  that,  if  they  found  she  passed  through  the  fence,  the 
defendant  was  liable,  but,  if  they  believed  she  passed 
through  the  gate,  then  they  should  find  for  the  defendant^ 
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unless  they  ifound  tliat  the  plaintiff  was  entitled  to  re- 
cover by  reason  of  the  negligence  of  the  engineer.  He  also 
told  the  jury  in  instruction  No.  5  "that  it  is  the  duty  of 
the  engineer  in  charge  of  a  train  to  exercise  such  a  look- 
out as  is  consistent  with  his  otlier  duties  to  ascertain  the 
presence  of  obstructions  upon  tlie  track,  and  in  this  case, 
if  such  a  precaution  would  have  revealed  the  presence  of 
the  cow  on  the  track  in  time  to  have  avoided  her  injury 
by  the  use  of  ordinary  care,  the  railroad  company  was 
liable  for  injuries  inflicted  upon  her,  although  she  was  not 
actuallv  seen  until  too  late  to  avoid  striking  her.''  It  is 
said  this  instruction  is  erroneous  because  not  applicable 
to  any  evidence  in  the  case;  that  the  evidence  sliowed  the 
cow  came  on  the  track  from  the  borrow  pit  just  before  she 
was  struck.  The  court,  at  defendant's  request,  fully  in- 
structed that,  if  they  believed  this  to  be  true,  there  was 
no  negligence  in  the  handling  of  the  train  which  would 
enable  plaintiff  to  recover.  We  think  no  prejudice  could 
be  suffered  under  this  condition  of  facts. 

Complaint  is  made  of  the  giving  of  instruction  No.  4, 
for  the  reason  that  by  it  the  jury  are  not  required  to  base 
their  findings  upon  the  evidence  in  the  case.  We  think,  in 
view  of  the  other  instructions  which  were  given  by  the 
court,  some  of  them  at  defendant's  request,  in  one  of 
which  the  jury  were  expressly  told  they  "should  look 
wholly  to  the  evidence  for  the  facts,"  and  in  others  they 
were  told  that,  if  they  "found  from  the  evidence,"  etc., 
this  complaint  Is  without  merit. 

Considering  the  entire  testimony  on  this  cause  of  ac- 
tion, the  issue  seems  to  have  been  fairly  submitted,  and 
we  find  no  error  therein  prejudicial  to  defendant. 

Complaint  is  made  that  the  court  erred  in  failing  to 
submit  to  the  jury  an  issue  as  to  whether  defendant  in 
this  case,  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  or  the  Chicago,  Burlington  &  Quincy  Railway 
Company,  was  the  owner  of  or  was  operating  the  railroad 
at  the  time  stated  in  the  petition.  We  think  the  pleadings 
justify  the  court  in  ignoring  this  so-called  issue.  The 
28 
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answer  admits  that  tlie  defendant  "is  now  operating"  the 
railroad.  It  i)leads  that  the  death  of  the  cow  was  caused 
hy  plaintiff's  nej^ligence,  and  contains  a  general  denial  as 
to  all  facts  "not  herein  specifically  admitted  to  be  trne/' 
No  specific  denial  of  defendant's  ownership  of  the  road 
at  the  time  of  tlie  accident  is  to  be  found  in  the  answer. 
We  tliink  the  admission  that  it  is  now  operating  the  road 
carries  with  it,  in  the  absence  of  a  specific  .denial,  the 
presumi)tion  that  it  was  operating  the  road  at  the  time 
the  injuries  were  suffered. 

It  is  also  assigned  that  the  court  erred  in  refusing  to 
permit  an  amendment  to  be  made  to  the  answer  alleging 
n(»i;l licence  on  tlie  part  of  plaintiflf  in  i)ermitting  weeds  to 
stand,  and  rubbish  to  accumulate  in  the  orchard.  This 
amendment  was  proposed  after  the  jury  were  impaneled 
for  the  trial.  The  original  answer  was  filed  ou  November 
15, 1900.  The  amendment  was  tendered  on  March  3,  1910. 
Tlie  plaintiff's  farm  seems  to  be  distant  at  least  15  miles 
from  the  place  of  trial,  and  any  additional  witnesses  made 
ii(M'(\ssary  by  the  amendment  would  have  to  be  summoned 
from  that  distance.  Even  if  this  amendment  set  up  a  new 
(l(»feiise,  no  rc^ason  was  shown  why  it  was  not  tendered  be- 
fore the  time  of  the  trial.  At  such  a  time  and  under  all 
the  circumstances  we  think  the  district  court  was  justified 
in  refusing  to  permit  the  amendment. 

Some  of  the  witnesses  for  the  defense  testify  that  a 
inimber  of  the  trees  which  had  been  damaged  by  the  fire 
scorching  or  burning  the  lower  limbs  could  be  restored  by 
l>rnning  the  injnrod  limbs.  Defendant  requested  an  in- 
struction that  the  measure  of  damages  as  to  such  trees 
"is  the  value  of  the  labor  of  trimming  off  such  lower  limbs, 
as  to  which  there  is  no  evidence  except  that  it  would  be 
nominal,  so  that  for  such  trees  you  could  in  no  event 
award  plaintiff  anything  but  nominal  damages."  We 
think  this  instruction  was  properly  refused.  It  was 
proper  for  the  jury  to  consider  this  testimony  in  arriving 
at  their  verdict  as  tending  to  mitigate  the  damages,  but 
we  think  the  tendered  instruction  erroneoua     The  jury 
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then  I  said,  ^I  will  give  you  my  note  for  13,000,  and  T  will 
|)ny  yon  my  note  if  your  letters  are  as  you  state  when  I 
get  home  and  see  them.' "  He  also  says  plaintiff  and  his 
wife  accused  him  of  committing  a  crime  by  changing  the 
place  of  payment  of  the  note,  and  that  they  had  written 
him  before  this  that  the  note  had  been  altered.  He  denies 
specifically  that  the  place  of  payment  of  the  note  was 
changed  from  "Citizens  National  Bank,  Charles  City, 
Iowa,"  to  "Citizens  ]>ank,  Rushville,  Nebraska,"  after  its 
execution  and  delivery,  and  testifies  tliat  the  place  of  pay- 
ment w^as  changed  by  Judge  Burr,  plaintiff's  attorney, 
who  \^Tote  the  note  and  mortgage  at  his  (defendant's) 
request,  and  that  this  was  done  before  the  note  was  signed. 
He  also  testifies  that  in  the  final  talk  at  the  bank  in 
Charles  City,  Iowa,  IMr.  May,  the  banker,  figured  up  the 
amount  due  on  the  fl0,500  note,  and  found  it  to  be 
f  11,281.55.  Eleven  thousand  dollars  was  paid,  part  in 
April  and  part  in  ifay,  1905,  by  remittance  to  Rushville 
from  the  proceeds  of  a  loan  made  by  plaintiff.  This  left 
§281.55  still  owing.  No  claim  was  made  for  this  until 
this  suit  was  brought,  and  no  notice  was  sent  plaintiff 
that  defendant  had  found  no  letter,  until  after  the  note 
was  due.  The  testimony  of  the  plaintiff  and  defendant 
agrees  in  most  particulars  as  to  the  facts  surrounding  the 
execution  and  delivery  of  the  If3,000  note,  with  the  es- 
sential difference  that  plaintiff  testifies  that  the  conver- 
sation as  to  going  home  and  looking  for  the  letter  had  no 
reference  to  the  ?3,000  note,  but  referred  to  the  f 281. 55, 
balance  due  on  the  f  10,500  note,  and  that  defendant  agreed 
that,  if  such  a  letter  wajs  found,  defendant  was  to  let  him 
have  the  $281.55,  while,  if  such  a  letter  was  not  found, 
he  was  to  pay  the  full  sum.  Both  parties  testify  that 
early  in  1902  defendant  knew  of  the  sale  by  plaintiff  of  a 
portion  of  the  land,  deed  to  be  made  January  1,  1903,  and 
that  plaintiff  desired  a  release  of  mortgage  by  that  time, 
but  defendant  says  that  plaintiff  was  to  let  him  know 
definitely  in  time  to  send  it.  Defendant  wrote  the  93,000 
note  himself,  and,  when  asked  w^hy  he  did  not  write  the 
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money  over  to  plaintiff.  Mr.  May  testified  that  defendant 
gave  liini  iustnictians  to  send  him  at  Bushville  |11,000 
in  payment  of  the  note  and  mortgage ;  that  he  asked  de- 
fendant what  to  do  with  the  "overplus,"  and  that  he  said, 
"T  am  going  home,  and,  if  T  find  some  letters  of  Peep,  as 
we  call  him,  I  shall  write  you  to  give  the  money  to  hiin, 
if  the  letters  are  the  way  he  saj-s  tlioy  are,  and,  if  they  are- 
as I  think  they  are,  why  the  money  is  to  come  to  me." 
He  also  says,  "I  didn't  hear  from  M.  P.  ilnsser,  so  I 
turned  the  money,  |281,  over  to  the  plaintiff,  and  remitted 
to  M.  P.  Musser  the  |1 1,000.  M.  P.  Musser  never  wrote  me 
in  any  way  about  the  $281."  He  further  testifies  that  he  is 
intimately  acquainted  with  the  handwriting  of  Judge 
BiuT,  and  the  words  "Rushville,  Nebraska,"  in  the  f  10,500 
note  are  not  in  his  handwriting. 

The  jury  found  for  defendant,  and  a  judgment  of  dis- 
missal was  rendered. 

The  first  assignment  of  error  made  is  that  the  court 
erred  in  overruling  the  challenge  for  cause  of  the  juror 
David  Dullaghen.  We  think  it  would  have  been  entirely 
proper  to  have  sustained  the  challenge  to  tins  juror,  who 
was  a  director  in  the  bank  of  wiiicb  defendant  is  a  direc- 
tor and  stockholder,  had  known  the  defendant  for  many 
years,  and  was  on  intimate  and  friendly  terms  with  him. 
The  defendant  was  an  intimate  friend,  and  the  plaintiff 
was  a  stranger.  The  record  seems  to  show  that  defend- 
ant's peremptory  challenges  were  exhausted  before  this 
challenge  was  made.  While  the  juror  seems  to  have  been 
candid  and  honest  in  his  replies  to  questions  propounded, 
the  intimate  nature  of  his  social  and  business  relations 
with  the  defendant  was  such  that  there  was  a  probability 
that,  however  ccmscientious  he  might  be,  it  would  be  diffi- 
cult for  him  to  be  entirely  impartial  in  such  a  doubtful 
case.  We  think  the  juror  should  have  been  excused,  though 
we  would  be  reluctant  to  reverse  the  case  and  grant  a  new 
trial  for  the  sole  reason  that  this  juror  was  retained. 

Tt  is  next  objected  that  tlie  defense  in  the  amended  an- 
swer is  inconsistent  with  that  in  the  original  ansi^^er,  and 


Iturneif,  91  Neb.  269. 

The  dietrict  cotirt  also  commifted  no  error  in  over- 
rulJDj;  a  motioa  of  plaiDtifF  for  a  peremptory  iiistmcfion 
to  find  in  hia  favor.  While  the  execution  and  delivery  of 
the  93,000  note  was  admitted,  the  vital  issue  remained 
whether  there  wag  a  consideration  for  the  note,  and 
whether  it  was  executed  and  delivered  upon  the  condition 
that  it  should  oniy  be  payable  in  the  event  that  defendant 
found  a  letter  requesting  him  to  send  the  release  of  mort- 
gage before  Januai?  1,  1903. 

Plaintiff  complains  of  the  giving  of  instruction  No,  2. 
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We  are  inclined  to  the  view  that  this  instruction  placed 
an  undue  burden  upon  defendant,  in  that  it  required  him 
to  establish  by  a  preponderance  of  the  evidence,  among 
other  things,  that  the  place  of  payment  of  the  note  was  at 
the  Citizens  Bank  at  Rushville,  Nebraska.  The  presump- 
tion is  that  any  alterations  shown  upon  the  face  of  the 
note  were  made  before  it  was  signed  and  delivered,  and 
the  burden  of  proving  an  alteration  lies  upon  the  person 
who  asserts  it  to  have  been  made.  Dorsey  v.  Conrad^  49 
Neb.  443;  Colbf/  v.  Fox  worthy,  80  Neb.  239.  It  is  perhaps 
subject  to  criticism  ii^  some  other  respects,  but,  if  error 
was  made  in  giving  it,  it  seems  to  us  to  be  rather  to  the 
prejudice  of  defendant  than  plaintiff. 

We  are  of  opinion  that  instructions  No.  4  and  No.  6  are 
erroneous,  for  the  reason  that  they  make  it  essential  to 
recovery  that  the  plaintiff  prove  to  the  satisfaction  of  the 
jury  that,  after  the  plaintiff  and  his  wife  gave  the  |10,500 
note,  the  defendant  altered  arid  changed  the  place  of  pay- 
ment of  same.  Instruction  No.  6  is  as  follows:  'TPhe 
jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  refused  to  pay  said  |10,500  by  reason  of  dam- 
ages alleged  to  have  been  sustained  through  the  riegli- 
Q:ence  of  the  defendant  in  failing  to  send  a  release  of 
110,500  mortgage  to  a  bank  in  Charles  City,  Iowa,  and 
the  plaintiff  also  refused  to  pay  said  fl0,500  note  under 
the  claim  tliat  the  place  of  payment  of  said  note  had 
been  altered  and  changed  by  the  defendant,  and  you 
further  find  from  the  evidence  that,  after  the  plaintiff 
and  his  wife  gave  said  note  of  $10,500,  the  defendant  did 
alter  and  change  the  place  of  payment  of  said  note,  and 
there  was  a  dispute  between  the  plaintiff  and  defendant, 
as  to  whether  or  not  the  plaintiff  had  sustained  damages 
and  the  amount  thereof,  and  that,  under  these  circum- 
stances and  for  tlie  purpose  of  settling  said  matter,  the 
defendant  heroin  gave  to  the  plaintiff  the  promissory  note 
sued  upon,  then  this  would  be  a  good  and  valid  considera- 
tion for  the  making  of  the  said  note,  and  the  plaintiff 
would  be  entitled  to  recover.'* 
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This  instruction  stated  pertain  conditions  which  it  be- 
came necessary  for  the  evidence  to  establish  in  order  to 
constitute  a  good  and  valid  consideration  for  the  making 
of  the  note  and  to  entitle  plaintiff  to  recover:   (1)  That 
the  plaintiff  refused  to  pay  the  $10,500  note  by  reason  of 
the  damages  alleged  to  have  been  sustained;  (2)  that  he 
also  refused  to  pay^  under  the  claim  that  the  note  had 
been  altered;  (3)  that  the  defendant  did  alter  and  change 
the  note;  (4)  that  there  was  a  dispute  as  to  whether  plain- 
tiff had  sustained  damages;  (5)  that  for  the  purpose  of 
settling  the   matter  the  defendant  gave  the  note  sued 
upon.    We  think  it  was  not  essential  for  tlie  plaintiff  to 
establish  tlie  fact  that  the  defendant  altered  and  changed 
the  $10,500  note.     If  the  note  showed  upon  its  face  an 
alteration,  and  the  evidence  is  such   as   reasonably  to 
justify  the  conclusion  that  the  plaintiff  in  good  faith  be- 
lieved tliat  the  note  had  been  changed  after  it  was  signed 
and  delivered,  and  there  was  an  honest  and  well-founded 
difference  between  the  parties  as  to  whether  such  altera- 
tion had  been  made,  this,  in  connection  with  the  dispute 
between  the  parties  as  to  the  liability  of  defendant  for 
damages  incurred  by  reason  of  his  failure  to  send  a  release 
of  mortgage  to  plaintiff,  if  this  claim  was  also  made  in 
good  faith  and  on  reasonable  grounds,  constituted  such  a 
controversy  that  a  settlement  of  the  same  would  consti- 
tute a  good  consideration.    It  is  not  the  fact  of  alteration 
which  is  essential,  it  is  whetlier  or  not  tliere  was  a  well- 
grounded  reason  for  this  assertion  by  the  plaintiff,  and 
that  he  made  the  same  in  good  faith. 

Complaint  is  made  as  to  a  number  of  otlier  instructions 
asked  by  the  defendant  and  refused.  It  is  unnecessary  to 
discuss  each  of  these  separately.  Some  of  them  are  er- 
roneous, in  that  they  omit  the  element  of  good  faith  on  the 
part  of  the  plaintiff  in  making  the  charge  that  the  note 
was  altered  and  in  making  the  claim  for  damages.  Some 
of  them,  however,  contain  statements  as  to  is^sues  which 
should  have  been  submitted  to  the  jury,  though  perhaps 
not  in  the  exact  language  of  the  requests. 
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The  question  whether,  con(*eding  that  there  Avas  an 
ade<iiiate  consideration,  the  note  was  delivered  to  plain- 
tiff upon  the  condition  that  it  should  not  be  payable  un- 
less defendant  on  Ins  return  to  Kushville  found  a  leT:ter 
written  i>rior  to  January  1,  1003,  requesting  a  release  of 
the  niort.i;ajre,  seems  not  to  have  been  submittcHl  to  the 
jury  at  all,  except  in  the  sixth  paragraph  of  instruction 
No.  2,  and,  even  then,  ih  terms  which  were  jierhaps  ttjo 
general  for  the  jury  to  extract  the  thought.  We  think  that 
the  plaintiff's  side  of  the  case  should  have  been  presented 
more  full  v. 

There  were  ivally  only  two  issues  in  the  case:  First, 
Was  then*  a  good  consideration  for  the  $3,000  qote? 
Second.  If  there  was  such  a  consideration,  was  the  note 
delivered  ui)on  a  condition.  We  think  the  instructions 
given  fail  to  submit  these  issues  clearly.  The  judgment 
of  the  district  court  is  therefore  reversed  and  the  cause 
remanded. 

Bevebsed. 


Central  National  Bank,  appellee,  v.  John  Ericson. 

appellant. 

Fii.EiJ  NovKMREK  13,1912.     No.  16,793. 

1.  Appeal:  Di«EtTiN(j  Vekdict:    Review.     In  reviewing  a  direction  to 

the  Jury  to  return  a  verdict  in  favor  of  plaintiff,  the  appellate 
court  will  assume  the  existence  of  every  material  fact  which 
the  evidence  on  behalf  of  defendant  establishes  or  tends  to  prove, 
and  give  him  the  benefit  of  proper  inferences  from  such  facts. 

2.  Bills  and  Notes:    I)Kit:xsE  of  Fraud:     Burden  or  Proof.     Where 

fraud  in  the  Inception  of  a  note  is  pleaded  as  a  defense  and  sup- 
ported by  i^roof,  in  an  action  by  an  indorsee  against  the  maker, 
the  burden  Ih  on  plaintiff  to  show  he  is  a  bona  fide  holder. 

8.  :    Bona  Fide  Pi  hc  hasek:   Question  for  Jury.    In  a  suit  on  a 

promissdy  ni.to,  a  :icron,ptory  instruction  in  favor  of  plaintiff  on 
the  ground  that  the  note  was  purchased  from  an  innocent  holder 
is  erroneous,  where  reasonable  men  may  properly  infer  from  all 
the  facts  and  circumstances  of  which  there  is  proof  that  the 
hold(M-  in  making  the  i)urchase  acted  on  behalf  of  plaintiff,  who 
had  actual  knowledge  of  valid  defenses. 
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Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  O.  HasTETLER,  Judge.    Reversed. 

J.  C.  Saylor,  John  A.  Miller  and  John  N.  Dryden,  for 
appellant. 

v.  P.  McDonald,  contra. 

ROSE^  J. 

This  is  a  suit  on  a  promissory  note  for  |500,  dated  Feb- 
ruary 12,  1909,  and  due  October  1,  .1909.  On  the  face  of 
the  instrument  John  H.  Bearss  is  payee  and  John  Brlcson 
maker.  The  Central  National  Bank  of  Kearney  is  plain- 
tiflf  and  John  Ericson,  John  H.  Bearss  and  Frank  E.  Wil- 
cox are  defendants.  Bona  fide  transfers  for  value  before 
maturity  without  notice  of  defenses,  from  Bears*s  to  Wil- 
cox, from  Wilcox  to  the  State  Bank  of  Riverdale,  and  from 
the  latter  to  plaintiff,  are  alle|2:ed  in  the  petition.  For 
the  purposes  of  review  the  defenses  pleaded  by  Ericson 
may  be  summarized  as  follows :  There  was  no  considera- 
tion for  the  note.  With  others  aggregating  $2,000  it  was 
given  to  Bearss  for  a  one-sixth  interest  in  a  patent  right 
for  a  five-horse  doubletree.  With  the  aid  of  Wilcox,  Bearss 
falsely  represented  the  article  to  be  a  new  and  workable 
invention  of  the  value  of  |100,000.  It  would  not  work 
and  was  of  no  value.  Bearss,  with  the  aid  of  Wilcox, 
fraudulently  induced  Ericson  to  sign  the  note  by  falsely 
representing  to  him  that  it  contained  tlie  words,  "given 
for  a  patent  right  on  a  five-horse  doubletree,  *and  void  if 
doubletree  fails  to  work,"  and,  "note  to  bear  7  per  cent, 
interest  when  business  pays  10  per  cent.''  Ericson  is  an 
old  man  and  cannot  read  without  his  glasses.  He  did  not 
liave  them  with  him  when  he  sjgued  tlie  note,  and  did  not 
know  what  he  was  signing,  but  relied  upon  the  false  rep- 
resentaticms  of  Bearss  and  Wilcox  as  to  the  contents  of 
the  note.  Before  he  signed  it,  they  entered  into  an  agree- 
ment with  him  that  the  notes  would  not  be  sold,  but  would 
be  returned  to  him,  if  the  patent  right  did  not  prove  to 
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be  beneficial.  That  agreement  was  violated.  Plaintiff 
procured  possession  of  the  note  with  full  knowledge  of  the 
facts  constituting  the  defenses  pleaded.  The  State  Bank 
of  Riverdale  was  not  a  purchaser  in  good  faith,  but  had 
due  notice  of  the  infirmities  in  the  note  before  it  pur- 
chased and  transferred  it.  After  the  parties  had  adduced 
their  proofs  on  both  sides  of  the  issues  raised  by  the 
pleadings,  the  following  charge  was  given:  "The  court 
instructs  the  jury  to  find  for  plaintiflF  on  the  ground  that 
the  Riverdale  bank  became  an  innocent  purchaser  of  the 
note,  and  plaintiflP,  through  it,  became  an  innocent  holder.'' 
Prom  a  judgment  in  favor  of  plaintiff,  EricsOn  has  ap- 
pealed. 

The  correctness  of  the  peremptory  instruction  in  favor 
of  plaintiff  is  the  controlling  question.  Since  the  trial 
court  directed  a  verdict  in  favor  of  plaintiff,  it  is  neces^- 
sary,  in  reviewing  that  ruling,  to  a^ssume  the  existence  of 
every  material  fact  which  the  evidence  on  behalf  of  Eric- 
son  establishes  or  tends  to  prove,  and  to  give  him  thi* 
benefit  of  proper  inferences  from  such  facts.  Nothdurfi 
V.  City  of  Lhicoln,  66  Neb.  434 ;  Paxton  v.  State,  59  Neb. 
460;  Harris  v.  Lincoln  Traction  Co.,  78  Neb.  681;  Tate 
d  Ehrhardt  i\  Ijoncy^  85  Neb.  559. 

The  answer  alleges,  and  tlie  evidence  tends  to  show, 
fraud  in  tlie  inception  of  the  note.  It  was  incumbent  on 
plaintiff,  llierefore,  in  making  its  case  to  comply  with  the 
following  rule  of  law :  Where  fraud  in  the  incei)tion  of  a 
note  is  ])leaded  as  a  defense  and  supported  by  pro>)f,  in 
an  action  bv  an  indorsee  against  the  maker,  the  burdeu 
is  on  plaintiff  to  show  he  is  a  hona  fide  holder.  Wyman  v. 
Searic,  88  Neb.  26;  'Norwood  v.  Bank  of  Commerce,  11 
Neb.  205;  Lahrman  v.  Bauman,  76  Neb.  846;  Thompson 
V.  West,  59  Neb.  677;  National  Bank  of  Battle  Creek  r. 
Miller,  51  Neb.  156;  Kelmon  v.  Calhoun,  43  Neb.  157; 
Violet  V,  Rose,  39  Neb.  660;  TTagf/land  v,  Stuart,  29  Neb 
69.  This  feature  of  tlie  case  must  also  be  considered  in 
reviewing  the  peremptory  instruction. 

Ericson  testified  that  during  the  second  week  in  March, 


nw 
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1909,  he  learned  the  notes  were  not  drawn  according  to 
agreement,  and  that  he  then  notified  all  the  banks  in 
Kearney,  including  plaintiff  and  its  cashier,  of  his  de- 
fenses, and  warned  them  not  to  buy  the  notes;  that  plain- 
tiff ^s  cashier,  in  response  to  the  notice,  said,  "I  will  not 
buy  them;"  that  after  Ericson  had  been  notified  in  Octo- 
ber,  1909,  that  the  note  in  suit  was  in  possession  of  plain- 
tiff, he  went  into  its  place  of  business  and  inquired  of  its 
cashier:    "Didn't  I  notify  you  last  spring  not  to  buy  it?'' 
He  further  testified  that  the  cashier  replied:     "Yes;  I 
don't  want  you  to  have  any  hard  feelings  against  me.     I 
haven't  bought  this  note.    I  just  took  it  as  collateral  from 
Wilcox.   Bearss  owed  something  on  a  threshing  machine 
and  I  took  them  as  collateral.    If  I  can't  collect  from  you, 
T  will  have  to  collect  out  of  Wilcox."     Other  evidence 
tends  to  prove:    The  business  of  the  State  Bank  of  River- 
dale  is  conducted  in'  a  little  town  a  few  miles  from  Kear- 
ney.   Its  capital  stock  is  f5,000.    Legally  it  cannot  make 
an  individual  loan  in  excess  of  |1,000.     It  was  a  corre- 
spondent of  plaintiff.     It  kept  an  account  at  plaintiff's 
bank.    It  bought  commercial  paper  for  plaintiff.    Though 
Wilcox  transacted  business  with  plaintiff  in  Kearney  at 
a  time  when  it  was  buying  such  paper,  he  entered  into 
correspondence  with   the  State  Bank  of  Riverdale  and 
offered  to  sell  two  of  Ericson's  notes  at  a  discount.    The 
three  notes,  aggregating  f  2,000,  were  received  by  the  State 
Bank  of  Riverdale  March  31,  1909.    The  same  day  it  sent 
to  Wilcox  its  draft  on  plaintiff's  bank  for  $1,650.    A  few 
hours  after  the  purchase  it  sent  the  note  in  suit  to  plain- 
tiff without  making  any   indcu'sement  thereon,   and   re- 
ceived credit  on  its  account  for  the  sum  paid  to  Wilcox. 
The  State  Bank  of  Riverdale  made  no  profit  on  the  trans- 
action, but  understood  in  advance  that  the  notes  should 
be  sent  to  plaintiff  when  purchased  from  Wilcox.     No 
transaction  showing  a  transfer  from  Wilcox  to  tlie  State 
Bank  of  Riverdale  was  entered  on  its  books,  nor  did  the 
note  itself  show  that  the  State  Bank  of  Riverdale  was  a 
transferea    Prom  all  the  facts  and  circumstances  of  which 
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there  is  pror)f,  reasonable  meji  might  properly  infer  that 
the  State  Bank  of  Rirerdale  acted  for  plaintiff  in  purchas- 
ing the  note  in  suit,  when  the  latter  had  full  knowledge  of 
the  defenses  thereto,  and  that  therefore  plaintiff  was  not 
an  innocent  holder,  as  instructed  by  the  trial  court.  In 
this  view  of  the  testimony  the  case  ought  to  have  been  sub- 
mitted to  the  jury. 

Reasons  for  this  conclusion  were  recently  stated  by 
the  supreme  court  of  Iowa  as  follows:  "It  is  ordinarily 
to  be  expected,  in  these  cases,  that  the  purchaser  will 
testify  to  his  good  faith  and  want  of  notice,  and  that  de- 
fendant is  compelled  to  rely  upon  circumstantial  evidence 
to  rebut  such  sliowing.  Whether  plaintiff  has  silflSciently 
satisfied  tlie  burden  resting  upon  him  and  made  good  his 
claim  to  be  an  innocent  purchaser  is  therefore  a  question 
for  the  jury,  save  in  those  instances  where  the  testimony 
is  not  (miy  consistent  with  tlie  good  faith  of  such  purchase, 
but  is  such  tliat  no  fair-minded  person  can  draw  any  other 
inference  therefrom.  A  categorical  denial  of  notice  or 
knowledge  is  sometliing  which  in  many,  if  not  in  most, 
instances  cannot  be  opposed  by  direct  proof;  and  the 
credibility  of  the  witnesses,  their  interest  in  the  case,  the 
reasonableness  or  unreasonableness  of  their  statements, 
the  time,  place  and  manner  of  the  transaction,  its  con- 
formity to  or  its  departure  from  tlie  ordinary  methods  of 
business,  and  all  the  other  facts  and  circumstances  which, 
though  of  slight  moment  in  themselves,  yet,  when  taken 
togetluT,  give  character  and  color  to  the  purchase  under 
inquiry,  ccmstitute  a  showing  which  the  court  cannot 
properly  pass  upon  as  a  matter  of  law."  Arnri!  v.  Ayles- 
north,  145  la.  185,  29  L.  R.  A.  n.  s.  638. 

For  the  error  in  directing  a  verdict  for  plaintiff,  the 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 

Hamer,  J.,  dissenting. 

I  dissent  from  the  views  expressed  in  the  majority  opln- 
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ion  upon  the  ground  that  there  was  no  offer  upon  the 
part  of  the  defendant  to  prove  that  the  casiiier  or  any 
officer  of  the  plaintiff  bank  had  any  knowledge  of  the  al- 
leged fraudulent  inception  of  the  note  sued  on  at  the  time 
the  same  was  delivered  to  the  plaintiff.  Nor  is  there  suffi- 
cient evidence,  as  it  seems  to  me,  to  prove  any  improper 
purpose  upon  the  part  of  any  officer  of  the  plaintiff. 


John  S.  Moore,  appellant,  v.  Lbtta  P.  Britizus  bt  al,, 

APPELLEES. 

Filed  November  13,1912.    No.  16,815. 

Deeds:  Cancelation:  Evidence.  In  a  suit  in  equity  to  cancel  a  deed 
as  having  been  procured  by  undue  Influence  and  by  promise  of 
services  never  performed,  decree  In  favor  of  defendant  afllrmed 
as  being  a  proper  determination  of  the  Issues  under  the  evidence. 

Appeal   from   the   district   court   for   Boone   county: 
James  N.  Paul,  Judge.    Affirm  r^i. 

H.  O.  Vail,  for  appellant. 

W.  L.  Rose  and  W.  F.  Critchfieldy  contra. 

Rose,  J. 

The  relief  sought  by  plaintiff  is  the  cancelation  of  a  deed 
to  a  quarter-section  of  land  in  Boone  county.  It  was  ex- 
ecuted October  17,  1900,  and  promptly  delivered.  Plain- 
tiff was  grantor,  and  his  daughter,  Letta  F.  Moore,  now 
*  Letta  P.  Britizus,  was  grantee.  At  the  time  he  was  a 
wido^^'e^,  71  years  old.  He  had  a  number  of  children,  but 
all  were  married  or  absent  except  grantee,  who  remained 
single  until  she  was  30.  In  1903  she  married  and  moved 
to  South  Dakota.  Three  years  later  she  went  to  Cali- 
fornia, where  she  still  resides.  In  the  deed  grantee  re- 
served the  right  to  use  and  occupy  the  premises  during  the 
remainder  of  his  life,  and  exercised  that  right  nine  vears 
29 
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before  bringing  suit.  Plaintiff  alleged,  and  attempted  to 
prove,  that  he  was  infirm  in  body  and  mind,  that  his 
daughter  unduly  influenced  him  to  exei-ute  the  deed  by 
promising  to  remain  at  home  with  him  and  to  care  for 
him  during  the  remainder  of  his  life,  and  that  she  faile<l 
to  keep  her  promises.  Grantee  denie<l  undue  influence  or 
fraud,  pleaded  that  the  deed  was  executed  for  a  raluahle 
consideration  paid  in  other  lands  and  in  a  valid  note,  and 
that  the  condition  alleged  in  the  petition  was  no  part  of 
the  transaction,  though  she  never  refused  to  provide  a 
home  for  her  father.  Tlie  trial  resulted  in  a  dismissal  of 
the  suit,  and  plaintiff  has  app<^aled. 

The  question  presented  by  the  record  is:  What  does 
equity  require  under  the  evidence?  After  a  careful  con- 
sideration of  the  proofs  of  both  parties,  the  conclusion  is 
unanimous  that  there  must  be  a  finding  in  favor  of 
grantee  on  all  the  controverted  issues.  It  follows  that  the 
decree  below  is  without  error. 

Affirmed. 


National  Engraving  Company,   appellant,  v.   Queen 

City  Laundry,  appellee. 

Filed  No\t:mrer  13. 1912.     No.  16,818. 

1.  Trial:   Findings  by  Court.    Where  an  action  at  law  is  tried  in  the 

district  court  without  a  jury,  findings  of  fact  have  the  same  force 
as  a  verdict. 

2.  Parol  Evidence:   Contract  for  Advektising.    Where  a  written  order 

for  advertising  matter  shows  on  its  face  that  it  does  not  contain, 
the  entire  contract  of  the  parties,  or  a  description  of  such  matter, 
oral  warranties  made  by  an  agent  and  the  use  of  a  sample  ex- 
hibited by  him  in  procuring  the  order  may,  in  a  proper  case,  be 
shown  by  parol,  though  the  order  contains  a  provision  that  the 
principal  will  not  be  bound  by  terms  not  embodied  in  the  written 
instrument. 

3.  Sales:    Rem  sal  to  Accept.    Independently  of  express  contract,  a 

purchaser  by  sample  may  refuse  to  receive  the  goods,  when 
offered,  if  they  fail  to  correspond  to  the  sample. 
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Appeal  from  the  district  court  for  Adams  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

J.  W.  James,  for  appellant. 
Tihhets,  Morey  &  Fuller,  contra. 

Rose,  J. 

The  amount  in  controvert  is  |41.99.  At  154  Nassau 
street,  New  York,  plaintiff  was  engaged  in  supplying  ad- 
vertising matter  to  merchants  and  others,  while  defend- 
ant was  conducting  a  laundry  at  Hastings.  This  is  an 
action  to  recover  the  agreed  price  of  advertising  matter 
alleged  to  have  been  furnished  by  plaintiff  to  defendant 
under  the  following  contract :  "It  is  agreed  that  the  Na- 
tional Engraving  Company  will  not  l)e  held  responsible 
for  any  provisions  not  embodied  in  writing  herein,  and 
that  this  contract  cannot  be  canceled  without  the  written 
consent  of  the  said  company.  National  Engraving  Com- 
pany, 154  Nassau  Street,  New  York:  You:  are  hereby 
authorized  to  furnish  the  undersigned  one  cut  and  read- 
ing matter  weekly  for  our  exclusive  use  in  advertising 
the  laundry  business  in  the  city  of  Hastings,  state  of  Ne- 
braska, onlv,  for  a  terra  of  not  less  than  one  vear  from 
commencement  of  service,  and  until  notified  in  writing  to 
discontinue  same,  for  which  we  agree  to  pay  to  your  order 
at  New  York  the  sum  of  seventy-five  cents  and  postage  for 
each  cut  at  the  end  of  each  calendar  month.  Interchange- 
able base  will  be  furnished  free  to  subscriber.  Dated 
Aug.  27,  1907.    Queen  City  Laundry,  R.  L.  Sabin,  Mgr." 

Plaintiff^s  claim  is  composed  of  53  weekly  items,  begin- 
ning August  30,  1907,  and  ending  August  29,  1908,  each 
item  being:  "One  cut,  reading  matter  and  postage,  (ct 
79c,"  with  12  cents  added  to  the  total  for  extra  postage. 
The  claim  was  resisted  on  the  ground  that  an  agent  for 
plaintiff,  in  procuring  the  order,  represented  and  war- 
ranted the  advertising  matter  would  be  the  work  of  highly 
skilled  artists;  that  it  would  be  first  class  and  well  adapted 
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to  (Icfciuljint's  busiiit'ss;  that 
iiml  inferior  in  quality,  and  d 
witli  tlie  af^eut's  representatic 
agent  in  procuring  the  ordei 
cnts  to  he  sent  to  defendant 
inferior  to  tlie  sample;  that  c 
after  two  or  tliree  cuts  had  h 
and  thereafter  refused  to  aci 
wiifl  coniineuced  in  the  county 
appeal  to  the  district  courf,  t 
JHiT.  There  tlie  court  found 
the  issues,  and  from  a  judgiui 
appealed  to  this  coiirt. 

The  findinjjs  helow  have  t 
Plaintiff  arsiites.  lioAvevor,  tha 
to  enstnin  ttie  judgment.  Tt 
sliow-  tliat,  i)rouii>tly  after  th 
fendant  wnite  a  letter  to  pli 
to  tlie  c'hai'iicter  of  the  work  a 
fumislied,  intimating  that  it 
ant's  husines-s,  and  saying: 
class  of  cuts  you  are  turnin 
sending  me  advertising  matte 
sent  another  rut,  recognized 
make  objections  to  the  adverl 
said:  "We  are  always  ready 
part,  and  in  cases  wliere  the  < 
able,  we  are  always  willing  t( 
witliout  additional  cluirge;"  t 
four  of  the  cuta,  defendant  r 
canceled  ttie  order  and  tlierc 
more;  tliat  those  afterward 
post  ofllce  autliorities;  that  p 
the  order,  made  tlie  representa 
in  tlie  answer;  that  the  cuts 
skilled  artists,  hut  were  cliea 
that  the  advertising  matter 
ant's  business;  that  all  the  \t 
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tendered  were  inferior  to  the  sample,  and  not  suitable  for 
the  purposes  for  which  they  were  intended.  While  the 
testimony  adduced  by  defendant  to  establish  the  defenses 
pleaded  is  rather  weak,  and  while  the  qualifications  of  an 
expert  who  testified  to  the  character  of  the  cuts  and  to 
the  unsuitability  of  the  advertising  matter  rejected  by 
defendant  are  not  very  satisfactory,  the  judgment  below 
is  not  without  support  in  the  evidence. 

To  avoid  the  consequence  of  the  trial  court's  findings, 
plaintiff  argues  that  the  testimony  relating  to  the  agent's 
warranties  and  sample  should  be  disregarded,  because  de- 
fendant was  bound  by  the  following  provision  of  the  or- 
der :  "It  is  agreed  that  the  National  Engraving  Company 
will  not  be  held  responsible  for  any  provision  not  embodied 
in  writing  lierein,  and. that  this  contrajct  cannot  be  can- 
celed without  the  written  consent  of  the  said  company." 
The  point  argued  does  riot  seem  to  be  well  taken,  when 
the  order  itself  and  the  intei^pretation  of  the  p«arties  to  it 
are  considered.  The  order  shows  on  its  face  tliat  the  cut 
and  the  reading  matter  are  not  described  in  tlie  contract. 
What  defendant  ordered  was  "one  cut  and  reading  matter 
weekly  for  our  exclusive  use  in  advertising  the  laundry 
business"  in  Hastings.  The  sample  used  in  procuring  the 
order  is  not  mentioned  in  the  contract.  In  replying  to  the 
letter  in  which  the  fii-st  advertising  matter  was  condemned 
by  defendant  as  unfit  for  that  purpose,  plaintiff  wrote: 
"We  are  sending  you  today  a  new  cut  and  trust  that  same 
will  be  to  your  liking.  At  any  time  that  the  cuts  don't 
suit  you,  write  to  us  and  you  will  always  find  us  ready  to 
suit  you  in  your  demand.  We  can  assure  you  that  we 
shall  do  our  utmost  to  serve  you  with  the  best  during  the 
life  of  the  contract."  The  record,  therefore,  shows  both 
parties  understood  that  all  of  the  terms  of  the  contract 
were  not  inserted  in  the  written  instrument.  Plaintiff 
accepted  it,  and  sued  for  the  entire  sum  due  for  full  per- 
formance. The  sample  shown  by  the  agent  and  the  war- 
ranties made  by  him  were  instrumentalities  employed  In 
procuring  the  order,  and  are,  under  the  circumstances  of 


40G  N EI {RASKA  REPORTS.  [Vol.  92 


Sherrill  ▼.  Goad. 


this  cast*,  binding  on  the  principal,  notwithstanding  the 
att**inpt  to  <*onttne  its  agreement  to  tlie  terms  of  the  writ- 
ten instrument.  tJsterly  Harvesting  Machine  Co.  v. 
Frolkn/,  U  Neb.  110. 

It  is  a  well-eHtablished  rule  that,  independently  of  ex- 
])res«  (tn^ tract,  a  purchaser  by  sample  may  refu«e  to  re- 
ceive tlie  <^()f>ds  wlien  offered,  if  they  fail  to  correspond  to 
the  sample.  GUI  v.  Kaufman,  16  Kan.  571;  Kecler  r. 
PauhtH  Mfg,  fV>.,  43  Tex.  Civ.  App.  555,  96  S.  W.  1097; 
Washintfton  Ifjjdraulic  Press  Brick  Co.  v.  Sinnottj  92  N. 
Y.  Suj)]).  504. 

For  t\w  r(»asons  given,  the  judgment  will  not  be  set 
aside  for  insufficiency  of  the  evidence. 

Affirmed. 


WlLIJAM   SlIKRRILL  ET  AL.,   APPELLEES,  V.  MARK  M.   COAD, 

APPELLANT. 

Filed  Novemher  13, 1912.     No.  16,760. 

1.  Sales:    Rescission:    Retiiin  of  Property.     In  order  to  entitle  a  ven 

dee  of  a  chattel  to  a  rescission  of  the  contract  of  purchase,  he 
must  allege  and  prove  notice  to  the  vendor  of  hie  election  to  re- 
scind, and  a  return  or  an  offer  to  return  the  property. 

2.  :    Fraud:    MEAstrRE  of  Damages.     In  an  action  by  a  vendee 

for  damages  for  a  breach  of  warranty  or  fraudulent  representa- 
tions by  the  vendor  as  to  the  quality  of  personal  property  pur- 
chased, where  there  Is  no  rescission  of  the  contract,  the  measure 
of  damages  is  the  difference  between  the  value  of  the  property  as 
it  actiially  was  and  what  would  have  been  its  value  had  it  been 
as  represented  at  the  time  the  representation  or  warranty  was 
made. 

3.  :     REstissioN:     Breach  of  Warranty.     "A  sale  of  personal 

property  with  a  warranty  of  its  fitness  for  a  prescribed  use  may 
be  treated  as  a  sale  upon  condition  subsequent  at  the  election  of 
the  purchaser,  and  in  the  event  of  a  breach  of  the  warranty  the 
property  may  be  restored  and  the  sale  rescinded."  Mundt  v, 
Simpkins.  81  Neb.  1. 

4.  Fraud:  Pt.eadtng.    The  petition  examined  and  set  out  in  the  opinion, 

held,  insufficient  to  entitle  plaintiffs  to  recover  under  either  of  the 
rules  above  announced. 


M,  1912. 


t  for    Dawes    count;j 
versed. 


'.  H.  Herdman,  for  ap- 
rissey,  Allen  G.  Fisher 


Durt  for  Dawes  connty, 
e<l  damajres  bv  rpason 
1  defendant,  defendant 

il,  1907,  plaintiffs  pur- 
tallion  for  tlie  sum  of 
:  tlie  Iior>)e  was  a  fair, 
I  knowinjr  that  plain- 
Tor  lireeding  purposes; 
to  the  qualities  of  the 
upon  defendant's  rep- 
lon  a  trial  of  the  horae 
care  and  handling  in 
tie  utterly  worthless  as 
ralue  whatever  for  the 
and  was  not  as  war- 
at  he  has  proved  of  no 
a-p'  in  the  sum  of  $500 
I  allejies  that  the  time 
'e  and  handling  of  (he 
d  nurture  of  the  horse 

,   ,  ,,ie  fair  and  reasonable 

value  thereof  is  the  sum  of  ^(lOO.  It  is  further  allcirf'd  that 
plaintiffs'  damages  aeomed  through  no  fault  or  negligence 
of  their  own,  but  solely  through  the  inherent  dcferts  in 
the  horse  and  through  his  failure  "to  eonie  up  fo  the  war- 
ranty aforesaid."    The  prayer  is  for  judgment  for  tl,100. 
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"their  damages  as  aforesaid,"  with  interest  on  f500  from 
April  30,  1907,  and  on  $600  from  June  12,  1908.  The  an- 
swer is:  First,  a  plea  to  the  jurisdiction,  which  need  not 
he  considered  here;  second,  it  admits  the  sale  and  delivery 
of  the  horse  for  tlie  agreed  consideration  of  f500,  "which 
stallion  the  said  [)laintiflfs  did  receive,  and  have  kept  to 
this  day,"  and  denies  each  and  every  other  allegation  in 
the  petition.  The  third  averment  in  the  answer  relates 
to  the  question  as  to  whetlier  the  horse  waa  sold  upon  a 
written  or  oral  agreement.  It  is  conceded  by  defendant 
that,  for  the  purpose  of  this  hearing,  that  question  is  fore- 
<'h>sed  against  him  by  the  verdict  of  the  jury.  It,  there- 
fore, will  not  be  considered. 

At  the  trial  upon  these  pleadings  the  court  instructed 
the  jury  as  follows: 

"No.  2.  The  burden  of  proof  is  upon  the  plaintiffs  to 
(\stablish  by  a  preponderance  of  the  evidence,  as  to  the 
stallion,  that  they  purchased  said  stallion  for  breeding 
purposes,  at  an  agreed  price  of  |500,  and  that  they  paid 
to  defendant  the  said  sum  of  $500;  •  •  •  that  said 
stallion  was  entirely  worthless  for  the  purpose  for  which 
lie  was  sold  and  purchased,  and  that  the  plaintiffs  were 
damaged  by  reason  thereof  in  the  sum  of  |500." 

"No.  5.  The  jury  are  instructed  that,  if  yon  find  in 
favor  of  the  phiintilTs,  then  it  will  be  your  duty  to  allow 
the  plaintitTs  interest  on  the  fSOO,  being  the  purchase 
price  of  said  stallion,  from  April  30,  1907,  to  the  first  day 
of  this  tenn  of  court."  • 

"No.  5^.  You  are  instructed  that  you  have  nothing  to 
do  with  the  fact  as  to.  whether  or  not  the  stallion  in  ques- 
tion would  be  good  for  other  than  breeding  purposes.  If 
the  plaintiffs  bought  him  for  breeding  purposes,  and  he 
was  not  of  the  kind  of  horse  that  the  defendant  warrant^nJ 
him  to  be  in  respect  to  foal-getting,  then  the  plaintiffs 
are  not  required  in  law  to  keep  the  horse  at  his  fair  value 
for  any  other  purposes." 

It  is  apparent  from  a  reading  of  the  pleadings,  in  con- 
nection with  these  instructions,  that  the  judgment  of  the 
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nnot  be  sustained.  If  the  action  be 
r  rescission,  the  petition  is  clearly  in- 
it  contains  no  allegation  that  plaintiffs 
I  rescind  the  contract,  or  that  they  ever 
ed  to  return  the  atallion  to  defendant, 
in  is  necessary  to  sustain  an  action  for 
rmivk  Harvesting  Machine  Co.  v.  Knoll, 
^ee  Mfg.  Co.  v.  Grape,  59  Neb.  777. 
treated  as  one  for  damages  for  a  breach 
measure  of  plaintiffs'  damages  would  be 
tween  the  actual  market  value  of  the 
of  its  purchase  by  plaintiffs  and  its  mar- 
been  as  warranted  and  represented  to 
/  V.  Anderson,  84  Neb.  783.  The  conrt 
e  either  of  these  rules  in  its  instructions 
the  verdict  returned  is  in  excess  of  any 
be  returned  under  either  of  such  rules. 
:  not  allege  any  r)ffer  to  return  the  horse 
does  it  allege  that  the  horse  was  of  no 
allegation  is  that  it  was  valueless  for  the 
h  tliey  purchased  it.  The  evidence  di-s- 
e  the  horse  was  valueless  as  a  breeder, 
rked  him  for  two  or  three  months;  that 
[IS  "broke"  to  harness  he  was  "a  very  nice 
I  a  fine  looking  individual,"  and  a  good 

that  the  judgment  might  be  sustained  on 
•aud;  and  it  is  argued  that  defendant's 
B  of  the  sale  made  representations  as  to 
e  horse,  which  were  false  and  therefore 
lere  again  the  petition  is  defective  in  not 
mch  averments.  Moreover,  in  Young  i.-. 
43,  we  held;  "In  an  action  for  damages 
warranty  or  fraudulent  repn^sen  tat  ions 
of  personal  property  sold,  where  there  is 
the  contract,  the  measure  of  damages  is 
jtween  the  value  of  the  property  as  it 
1  what  would  have  been  its  value  had  it 
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been  as  reprcs^^nted  at  the  time  the  representation  or  war- 
ranty was  made."  In  the  opinion  by  Reese,  J.,  our  pres- 
ent chief  justice,  p.  545,  it  is  said:  "It  is  insisted  by  de- 
fendant in  error  that  the  petition  alleges  both  a  breach  of 
warranty  and  fraud,  and  for  the  purp^jse  of  the  case  we 
will  assume  that  such  is  the  fact  In  either  case,  where 
there  is  no  allegati(m  of  a  rescission  of  the  contract,  the 
measure  of  damages  is  the  difference  between  the  value  of 
the  corn  as  it  really  was  at  that  time  and  what  it  would 
have  bi*en  worth  had  it  been  as  represented." 

It  is  also  argued  that  in  June,  1908,  as  soon  as  the 
liorse  was  fimnd  to  be  valueless,  plaintiffs  advised  de- 
f(»udant  of  such  fact,  and  that  such  notice  was  a  waiver 
of  auy  claim  of  necessity  of  a  tender.  Upon  this  point 
also  the  petition  is  silent. 

In  support  of  their  claim  for  $600  for  the  care,  keeping 
and  handling  of  the  horse  during  the  season  following 
tlu»ir  i)urcliasi»,  wliicji  it  may  be  conceded  was  necessary 
to  d(Muoiistrate  whether  or  not  he  was  as  warranted, 
plaintiffs  contend  tliat  "it  seems  to  be  the  general  rule  in 
•  asi^s  of  broach  of  warranty  for  special  purposes,  etc.,  the 
(lamaii:(»s  slumld  be  such  as  mav  fairlv  and  reasonablv  be 
consid(*red  rising  naturally,  that  is,  according  to  the 
usual  course  of  things  from  the  breach,  or  such  as  may 
be  reasonably  supt)osed  to  have  been  within  the  contem- 
plation of  the  ])arties  at  the  time,  as  the  i)robable  result 
of  the  breach."  Upon  this  i>oint  we  said  in  ^fuHdt  v. 
k^inipkhts,  81  Neb.  1 :  "A  sale  of  personal  property  with  a 
warranty  of  its  fitness  for  a  prescribed  use  may  be 
treated  as  a  sJile  upon  condition  subsequent  at  the  election 
of  the  i)urchaser,  and  in  the  event  of  a  breach  of  the  war- 
ranty the  property  may  be  restored  and  the  sale  re- 
scindcMl."  Plaintiffs  have  not  bnmght  themselves  within 
this  rule  by  claiming  a  rescission  and  offering  to  restore 
the  horse. 

For  the  reasons  above  outlined,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bbvebsed, 


til,  1912. 


associates  in  this  case. 
Mm  that  misrepreseDta- 
Ue  of  personal  property 
,  if  Hliown  Ify  competent 
i  in  Iiis  favor  whether 
'  warranty  or  for  fraud 
I  of  the  rule  stated,  the 
ufficient  to  sustain  the 
le  stallion  in  thin  case 
l?he  agent  of  Coad,  Mr. 
hase,  said  to  tiie  plain- 
ing this  horse.  We  will 
he  a  breeder.  We  have 
iw  down  at  Mr.  Ooad's 
resented  to  plaintiffs  a 
orse  as  "Bay  Hilly,  by 
L901;  he  by  Kadris,  284; 
Bay  Billy  is  a  fine  five- 
es  of  ^od  lineage,  and 
can  he  said  of  liini.  and 
our  hands."     Mr.  Ilall 

.,, were  false.     He  knew 

that  there  were  no  colts  at  the  ranch  from  this  horse,  or 
anywhere  else.  There  could  he  no  case  contiiinin?  a 
arreater  amount  of  deceit  than  tliis  case.  The  ()urchaserB 
desired  a  good  breeder  and  sure  foal-p;ctter.  The  defend- 
ant's agent  told  them  that  that  was  just  what  they  were 
getting.  To  get  such  a  horse  the  plaintiffs  i»aid  1(500  in 
cash.  They  employed  a  man  to  take  care  of  the  horse. 
They  were  put  to  tlie  ex)>ense  of  ffiOO  in  taking  care  of 
him.  If  I  understand  this  court  aright,  it  determines  that 
the  plaintiffs  shall  find  Coad,  if  they  can,  and  "tender" 
to  him  the  horse  in  tpiestion;  that  is,  they  shall  have  a 
halter  on  the  horse,  and  shall  send  him  up  and  down  the 
country  accompanied  by  a  caretaker  until  tliey  can  find 
Goad:,  and  then,  having  the  horse  with  them,  they  are  to 


offer  Iiini  tlie  b 
Hway.  Tlicre  ft 
9500  liiid  Ihh'ii  ] 
tiffs,  and  tliere 
the  plaintitTn  *f' 

It  certainly 
plaintiffs,  or  cit 
horse  bacl;,  thai 
attempting  to  i 
ject?  The  par 
one  of  his  otiic 
the  horsi'  wonli 
admitted  t)iis  I 
could  have  the 
testified:  "Q. 
Iiecn  in  Chjidro 
nail  and  Mnzz< 
ron.  It  is  not 
upiiiion,  tlie  ol 
their  eyes  to  t 
them.  At  that 
miles  distant  Ti 
hy  what  he  siial 
the  Aor.vr  h-irl:. 
tin's  qiicstiim,  i 
iniMrcrc'/  wettiii 
gain  to  the  eft'e 
Nure  foul  gettei 
iiiont,  and  that 
stallion  that  v 
makes  tliis  def 
that  Ciijid  ■W(»ii 
to  him?  Oi.ad 
the  jury  deteni 
jority  of  the  ci 
determines  thi^ 

Where  a  par 
false  impressio: 


!r  him,  it  ia  then 
o(  the  term.  In 
d,  the  maci  who 
I  standing.  Mo- 
no more  entitled 
»erpetrated,  than 
rominent  banker 
;w  years  ago,  op 
Tictims  from  all 
States.  Coad  by 
tallion  back  and 
the  stallion,  bnt 
of  him.  I  keep 
.  contention,  how 
an  who  practices 
ion  of  an  onsus- 
mt  other  consid- 
«nf  as  the  basis 
J  successfully  in- 
i  law  adapted  to 
lield  to  ill-gotten 
mt,  whether  of  a 
ed  to  special  eon- 
lurts  are  in  some 
to  a  skillful  and 
rm  of  the  law  to 
tffam  V.  Iiurt/es8, 
y,  delivering  the 
f«'d  tliat  the  prc)- 
tlie  forms  of  law, 
i  frauds  nre  com- 
A'r  the  fraud  in- 
to it  often  are  to 
of  law." 

le  that  the  plain- 
*  tlie  injury  that 
(;ei)tion  practiced 
is  agent,  Hall.   It 
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is  tlie  impractical  nature  of  the  majority  opinion  which 
inakeH  men  look  askance  at  a  *iegal  decision."  The  diffi- 
culty with  the  majc^rity  opinion  would  seem  to  be  that  it 
fails  to  take  noti<*e  that  there  may  be  three  or  more  tbings 
]n8t4NHl  of  tiro.  If  I  may  use  the  illustration,  the  opinion 
is  alonji:  the  line  that  all  wajrons  must  be  red  wagons  or 
green  ones,  while. I  think  there  are  no  good  objections  to 
wagons  c^f  other  colors.  It  is  an  idea  of  ancient  legal 
h»arning  tliat  there  can  only  he  two  suits  in  this  class  of 
cases;  one  to  recover  for  the  injury  done — claimed  to  be 
the  diflfcTcnce  b(»tween  the  true  value  of  the  thing  sold  and 
its  sale  price — nnd  the  other,  to  recover  back  the  price 
paid  for  the  article  sold,  based  upon  a  rescission  of  the 
sale.  Under  the  first  theory,  the  purchaser  must  keep 
the  article  wliich  he  was  deceived  into  purchasing.  He 
is  bound  to  keep  it,  althon{»h  he  never  intended  to  buy, 
and  wouUl  not  have  bought  it  if  he  had  knoT^^  the  actual 
facts  surrounding]:  it,  and  though  induced  by  dweption 
to  make  the  purcliase,  he  w??/><f  sue  for  the  difference  in 
value  l>etween  wliat  it  is  actually  worth  and  the  sale  price 
The  otlicr  idea  is  that,  before  there  can  l)e  a  recovery, 
there  must  be  a  rescission  of  the  contract.  I  maintain 
that  this  doctrine  is  obsolete  in  all  ca>^s  of  wilful  fraud 
and  deception.  The  majority  opinion  is  not  justified  by 
common  scMise  as  applied  to  business.  It  is  a  contention 
for  ovortiH-hnical  nicety.  It  would  have  done  great  credit 
to  the  period  of  200  years  ago.  I  am  trying  to  make  the 
contention  that  the  law  is  something  to  which  common 
sense — just  ordinary  business  sense — may  be  applied, 
just  as  it  may  be  apjjlied  to  other  occupations,  to  farming, 
to  surgiMy,  and  to  merchandizing.  The  great  danger  is 
that  the  ap])li(ati()n  of  the  law  is  likely  to  \n>  unnec*essarily 
mixed  with  a-  tincture  of  fictitious  and  far-fetdied  learn- 
ing that  is,  or  oiiujlit  to  he,  obsolete.  In  this  case  the  pur- 
chase was  ch^arly  hrou<i:ht  about  by  the  misrepresentation 
af  Hall,  the  ai^ent  of  the  defendant,  Coad.  What  he  said 
was  wholly  false.  There  were  no  colts  from  the  horse  at 
Fremont.    The  horse  was  unable  to  get  foals.    Hall  and 


this  court  and  ask»; 
:iat,  n(itw)tli»taiiding 
p<m  tJie  purcliaKers, 
kfhatever  he  is  worth, 
\f  other  purpose  than 
\j  worthless  for  that 
purpose;  or,  they  are  booDd  to  find  Ooad,  wherever  he 
may  he,  and  to  "tender"'  the  horse  back.     And  they  are 
bound  to  do  this,  althongli  Coad  has  said  that  he  would 
not  take  the  ho^n^e  baek,  and  has  made  a  long  and  strenu- 
ous contention  attempting  to  prove  that  tliere  was  to  be 
an  excliange  of  stallions  if  the  horse  turned  out  not  to  be 
a  foal-getter,  and  has  been  beaten.    Tlie  majority  opinion 
imposes  upon  the  plaintiffs  the  bur<len  of  hunting  up 
Coad,  who  was  always  a  difficult  man  to  find  because  he 
was  continually  gfing  from  one  end  of  the  state  to  tlie 
other,  benides  mitkiog  trips  into  Wyoming,  Colorado  and 
Chicago.     Under  the  majority  opinion,  tlie  plaintiffs  are 
to  be  forever  burdened  with  taking  the  horne  along  with 
them  from  one  end  of  the  stiite  to  the  otlier  looking  for 
Coad.    They  are  always  to  have  the  horse  on  hand  to  offer 
him  to  Ooad.     The  thing  proposed  to  be  done  is  imprac- 
ticable and  wholly  unbusinetwlike. 

The  pleadings  and  facts  allege  and  show  deception. 
The  plaintiffs  were  defrauded  out  of  the  $500  that  they 
paid  for  the  horse,  and  they  wvre  ciniipelled  to  keep  the 
horse  about  a  year  before  they  could  know  that  he  was 
not  ft  breeder,  and  tliat  he  was  sterile  and  wholly  with- 
out capacity  as  a  breeder.  The  plaintiffs  have  lost  the 
money  which  they  expended  in  kwjnug  the  horse.  It  is 
the  idea  of  the  wTiter  that,  when  tlie  deception  is  alleged 
and  proved,  the  plaintiffs  ought  to  be  allowed  the  damage 
that  they  have  suffered  by  reason  of  .-^iich  deception,  and 
that  it  is  immaterial  whether  they  tender  bark  the  instrn- 
ment  used  to  deceive  or  to  accomplish  the  deceit  intended. 
The  plaintiffs  have  not  refused  to  give  Coad  his  horse. 
Coad  never  demanded  the  horse.  Besides  they  have  told 
him  that  he  could  have  the  horse. 
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The  eflfeet  of  the  majority  opinion  is  to  offer  a  premium 
for  tlie  iiractice  of  deception,  and  that  premium  is  that 
the  purcliasers  shall  be  compelled  to  keep  the  horse  in  any 
event  if  tlie  seller,  by  any  sort  of  misrepresentation  and 
fraud  to  the  purchaser,  gets  the  horse  delivered  to  the 
man  he  deceives.  Suppose  the  case  of  one  who  is  "gold- 
bricked."  Suppose  that  by  deception  the  swindler  get* 
out  of  the  purchaser  $5,000  for  his  gold  brick,  and  the 
purcliaser  is  fortunate  enough  to  discover  the  deception, 
and  lie  finds  the  man  who  has  deceived  him,  and  sues  him 
to  recover  the  $5,000  out  of  which  he  has  been  defrauded. 
Then,  suppose  the  defendant  coolly  meet«  the  plaintiff 
with  the  proposition  that  the  brick  was  actually  worth 
?7.50;  tliat  the  actual  brass,  copper  and  lead  contained  in 
it  were  of  the  value  of  $7.50;  and  then  insists  that  there 
was  no  offer  to  return  the  brick,  and  he  objects  to  the  plain- 
tiff's right  of  action  on  the  ground  that  there  has  been  no 
"tender"  to  him  of  the  brick.  There  is  no  difference  in 
l)rinciple  in  the  actual  ease  and  the  case  supposed.  This 
case  is  the  siime  as  any  other  case  where  confidence  men 
secure  victims  by  misrepresentation.  It  is  time  that  our 
courts  refused  to  coddle  confidence  men  who  secure  vic- 
tims l)y  selling  stallions  that  are  known  not  to  be  breed- 
ers, or  by  selling  gold  bricks^  or  by  promoting  sham  prize 
fights  and  sluim  races,  after  the  manner  of  the  Mabry 
gang.  There  is  no  good  reason  why  the  judgment  of  the 
district  court  slmuld  not  stand.  It  is  the  judgment  of 
a  practical  business  judge  who  is  a  good  lawyer  and  12 
practical  business  men  and  farmers  who  sat  on  the  jury. 

Section  92  of  the  code  provides  what  the  petition  must 
(*ontain:  "First.  The  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of  the  parties, 
plaintiff  and  defendant  Second.  A  statement  of  the 
facts  constituting  the  cause  of  action,  in  ordinary  and 
concise  language,  and  without  repetition.  Third.  A  de- 
mand of  tlie  relief  to  which  the  party  supposes  himself 
entitled."  The  provisions  of  the  code  touching  the  con- 
tents of  the  petition  permit  any  statement  of  facts  to  be 
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made  which  constitute  the  cause  of  action,  and  no  form 
of  language  is  required,  and  there  is  no  restriction  ex- 
cept that  the  story  is  to  be  told  without  repetition.  The 
language  used  is  '^ordinary  language."  We  make  the 
point  that  any  statement  complying  with  the  code,  as 
above  quoted,  and  that  demands  relief  and  is  supported 
by  sufficient  evidence  entitles  the  litigant  to  recover. 
Section  90  of  the  code  specifically  provides  that  the  rules 
of  pleading  heretofore  existing  in  civil  actions  are  abol- 
ished, and  that  the  forms  and  rules  by  which  the  suffi- 
ciency of  a  pleading  is  to  be  determined  are  only  such 
forms  and  rules  as  are  "prescribed  by  this  code."  There 
is,  therefore,  no  reason  whatever  to  go  to  any  of  the  old 
forms.  The  pleader  is  simply  to  tell  his  story,  and  if  that 
story  is  sufficient,  and  is  supported  by  the  evidence,  then 
he  is  entitled  to  the  relief  which  his  story  gives  him. 
There  is  nothing  in  our  code  touching  the  pleadings  in 
this  case  which  compels  the  use  of  a  particular  form  for 
a  breach  of  warranty  or  deceit.  If  the  "law"  demands 
something  that  is  not  in  the  code,  then  I  demand  that  this 
court  shall  change  what  it  calls  the  "law,"  because  there 
is  nothing  that  requires  this  court  to  stand  by  an  ancient, 
inapjjropriate,  and  obsolete  doctrine  which  has  been  legis- 
lated out  of  existence.  Tlie  defendant  asks  this  court  to 
protect  him  in  the  practice  of  his  deception.  He  asks  that 
the  mode  used  shall  be  aft^r  the  manner  of  an  ox  wagon 
or  a  donkey's  cart,  when  there  are  carriages,  beautiful 
horses  and  automobiles  all  about. 

In  Martin  v.  HuttoUy  90  Neb.  34,  defendant  falsely  rep- 
resented to  the  plaintiff  that  a  certain  quarter  section  of 
land  was  not  subject  to  entry  because  of  a  homestead 
filing  thereon,  and  that  he  (Hutton)  would  secure  a  re- 
linquishment of  that  filing  for  $2  an  acre,  or  |320  all 
told.  Hutton  received  the  money  from  the  plaintiff. 
There  was  no  consideration  for  the  payment  of  the  money, 
beeause  the  land  was  all  the  time  subject  to  entry,  and 
Hutton  obtained  it  from  the  plaintiff  by  fraud.  In  a  suit 
by  the  plaintiff  to  recover  the  money  back,  the  defendant 
80 
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seems  to  have  contended  that  the  plaintiff,  as  a  condition 
precedent  to  prosecuting  the  action,  was  required  to  re- 
►scind  the  contract.  The  plaintiff  lived  on  the  land.  Hut- 
ton  wanted  him  to  give  it  up.  He  made  the  same  conten- 
tion Coad  does,  only  Coad  says  there  was  no  rescission  of 
the  contract,  and  that  tlie  horse  was  not  tendered  back 
to  him.  The  contention  was  overruled,  and  there  was 
judgment  for  the  plaintiff  for  the  full  amount  of  money- 
nut  of  which  the  defendant  had  defrauded  him. 

In  Wa Filer y  Bnshncll  &  Glcsstier  Co.  v.  Myers,  70  Neb. 
15,  the  plaintiff  undertook  to  repair  a  harvesting  machine 
so  that  it  would  do  good  work,  and,  if  it  did  not  do  good 
work,  it  was  to  be  taken  back  by  the  plaintiff  and  the 
defendant's  note  surrendered.  In  a  suit  upon  the  note, 
where  the  defendant  answered  that  there  was  a  failure  to 
repair  and  furnish  such  a  machine  as  was  agreed  upon, 
the  plain  tilt'  objected  that  it  was  nowhere  alleged  in  the 
answer  that  there  was  an  offer  to  return  the  machine  and 
rescind  the  contract,  or  any  demand  for  the  retiurn  of  the 
note,  or  any  notice  to  the  plaintiff.  This  court  said  that 
i\n  all(*<2:ation  of  notice  and  rescission  of  the  contract  was 
not  necessary  in  order  to  tender  a  valid  defense,  and  that 
"the  plaintiff  undertook  afSrmatively,  under  the  agree- 
ment, to  repair  the  machine  and  to  put  it  in  good  working 
order,  or  take  it  back  and  return  the  defendant's  note. 
Til  is  it  failed  to  do,  and,  until  it  had  complied  with  the 
terms  of  tlie  agreement,  it  had  no  cause  of  action  on  the 
note,  the  consideration  of  which,  because  of  its  neglect 
and  refusal  to  put  the  machine  in  good  working  order, 
bad,  by  reason  thereof,  failed.  It  was  not  a  question  of 
rescission  of  contract,  but  of  compliance  with  its  terms 
on  the  part  of  the  plaintiff,  in  order  to  entitle  it  t^ 
a  recovery  on  the  note  sued  on."  Applying  the  doctrine 
to  the  instant  case,  the  defendant  would  have  had  no 
cause  of  action  if  he  had  brought  suit  upon  the  note  given 
for  the  purchase  price  of  the  horse^  and  simply  because 
he  did  not  furnisli  a  stallion  such  as  he  had  agreed  to 
furnish — a  stallion  with  the  breeding  power  to  get  colts 


Vol.  92]  SEPTEMBER  TERM,  1912.  419 


Moline  r.  Oarlson. 


— and  neither  does  the  defendant  have  any  defense,  for 
the  same  reason. 

In  Hurray  v.  Mann,  2  Exch.  (Eng.)  *538,  the  agent 
sold  a  horse,  very  much  as  the  agent  in  the  instant  case. 
The  agent  took  the  horse  back  and  refunded  tlie  purchaser 
the  money  which  he  had  paid.  If  Hall  had  tjiken  the 
Btallion  back  and  had  repaid  the  plaintiffs  the  purchase 
price,  there  would  have  been  a  still  stronger  similarity 
between  the  cases.  If  Hall  and  the  plaintiffs  had  together 
endeavored  to  trade  back,  they  could  have  been  met  by 
the  principal.  Goad,  with  tlie  proposition  that  they  had 
na  right  to  trade  back,  and  that  was  the  propositicm  with 
whidi  the  principal  in  the  English  case  met  his  agent,  the 
livery  stable  keeper.  Hammatt  v.  Emerson,  27  Me.  308, 
48  Am.  Dec.  598,  and  Earnea  v.  Morgan,  37  111.  260,  seem 
to  justify  the  contention  I  am  making.  Goad's  evidence 
admits  the  deception. 


Gharles  W.  Moline,  appellant,  v.  Eva  Gharlotta 
Carlson;  John  J.  Johnson,  Executor,  bt  al., 
appellees. 

Filed  November  13, 1912.    No.  16,860. 

1.  Specific  Performanoe:  Parol  Contracts.  The  rule  is  now  well 
settled  in  this  court  that  a  parol  contract  will  be  enforced  by  a 
court  of  equity  where  one  party  has  wholly  and  the  other  partly 
performed  it,  and  its  non-fulfillment  on  the  one  hand  would 
amount  to  a  fraud  upon  the  party  who  has  fully  performed  it. 

2. :  Agreement  to  Devise:  Defense  by  Hetrs.  Where  a  hus- 
band and  wife  take  into  their  family  the  infant  child  of  a 
stranger,  and  either  then  or  subsequently  they  jointly  orally  agree 
that,  if  such  child  will  remain  with  them  during  their  lives  and 
render  them  faithful  and  obedient  service  as  a  child,  they  will, 
at  their  death,  by  will  or  otherwise,  leave  him  all  of  the  estate 
of  which  they  die  seized,  held,  that  the  statute  as  to  homesteads 
cannot  be  pleaded  by  the  heirs  of  either  the  husband  or  wife  as 
a  defense  to  a  suit  by  such  child  for  the  enforcement  of  the 
parol  contract. 

8.  Gontracts:    Eyidencb.    The  evidence  examined  and  set  out  in  the 


opinion,  helff.  tbat  the  parol 
elements  of  certainty,  and  tt 
clear  and  satisfactory. 

Appeai,  froTii  the  district 
George  V.  Corcoban,  Judg 

C.  Petrus  Peterson  and  > 
lant 

B.  E.  Hendricks  and  8im 

Pawcett,  J. 

This  suit  was  institnted  i 
ders  county  to  quiet  title  to 
quart(>r  aiul  tlie  north  hiilf  t 
Moutliwest  quarter  of  sectioi 
said  county.  The  decree  < 
undivided  tine-half  intereRt  i 
suit  as  to  tlie  other  half.    V 

Plaintiff  relies  upon  a  [ 
rmt  as  follows:  "That  on 
many  divers  times  prior  am 
Peter  A.  Carlson  iind  his  v 
lotta  Carlson,  orally  pronii 
the  plaintiff's  servietw  and  c 
them  on  their  farm  iintii  sai 
leave  to  plaintiff,  by  will  o 
Kon's  estate  of  which  he  woi 
tifF  would  be  made  Carlsoi 
consideration  of  said  promi 
plaintiff  yielded  to  the  i-eqi 
he  refused  to  go  with  his  ow 
other  opportunities  for  hii 
mained  with  fiie  said  Peter 
ing  said  Carlson  in  all  bis 
dered  unto  said  Peter  A.  Ca 
in  implicit  reliance  upon  t 
pursuant  thereto  said  Peter 
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meut;  but  that  thereafter  said 
Uy  executed  another  will  giving 
(400."  The  petition  also  alleges 
0  CarlsoQ  in  his  lifetime;  that 
1909;  and  that  defendant  John- 
xecutor  of  the  will  of  said  Carl- 


The  defendant  Eva  Charlotta  Carlson  entered  her  vol- 
untary appearance  in  the  suit,  and  filed  her  answer,  In 
which  »he  admits  all  the  allegatioiiB  contained  in  and 
consents  to  the  prayer  of  the  petition;  and  further  al- 
leges "that  this  action  is  brought  with  her  consent  and  to 
satis^  her  wish  and  desire  that  the  agreement  between 
this  defendant's  lamented  husband  and  the  plaintiff  may, 
in  justice  and  equity,  be  fulfilled,  so  plaintiff  will  he  the 
sole  residuary  heir  of  Peter  A.  Carlson,  deceased." 

The  heirs  of  Peter  A.  Carlson  being  all  nonresidents  of 
Saunders  county  and  unknown  to  plaintiff,  eeryice  waa 
had  upon  them  by  order  of  the  court,  in  accordance  with 
the  provisions  of  the  statute  in  such  case  made  and  pro- 
vided. After  disposing  of  certain  motions  and  demurrers, 
whicli  we  deem  it  uunccessjiry  to  refer  to,  Ida  Sofia  Ahlen 
filed  her  sppanite  answer,  alleging  that  said  Carlson  left 
as  his  only  heirs  at  law  and  next  of  kin  Eva  Charlotta 
Carlson,  his  widow,  Carl  W.  Carlson,  a  brotlier,  and  John 
Emil  Larson,  a  nephew,  and  Tdn  Sofia  Ahlen  (herself)  a 
niece,  the  last  two  being  children  of  a  deceased  sister  of 
said  Peter  A.  Carlson.  She  further  admits  the  death  of 
Carlson;  the  appointment  of  Johnson  as  executor;  that 
Rva  Charlotta  Carlson  is  the  widow  of  deceased;  the 
ownership  of  the  land  by  Carlson  prior  to  bis  decease; 
and  that  plaintiff  has  resided  upon  the  premises  as  ten- 
ant of  said  Carlson  for  several  years  last  past;  allies 
the  e-tecution  of  the  last  will  of  Carlson;  that  the  same 
had  been  duly  admitted  to  probate  (attaciiing  a  copy  of 
the  will  to  her  answer)  ;  alleges  that  Carlsim  and  his  wife 
resided  upon  the  land  as  their  home;  that  neither  of  them 
during  said  time  owned  or  possessed  any  other  lands, 
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houRea  or  town  lots;  and  that  the  real  estat-e  m  contro- 
versy was  the  home  and  homestead  of  Carlson  and  his 
wife;  and  denies  every  other  allegation.  The  will  at- 
tached to  her  answer  devised  the  lands  to  the  widow  for 
her  life,  bequeathed  |400  to  plaintiff,  and  all  the  rest  and 
residne  of  his  property,  share  and  share  alike;  to  his  legal 
heirs.  The  answer  of  defendant  Johnson,  executor,  is 
substantially  the  same  as  that  filed  by  defendant  Ahlen 
Carl  W.  Carl8»m  first  appeared  especially,  objecting  to 
the  jurisdiction  of  the  court  over  him,  which  Objection 
was  overruled.  He  thereupon  answered  separately;  his 
answer  in  all  essentials  being  similar  to  the  answer  of 
defendant  Ahlen.  John  Emfl  Lars<m,  the  nephew  referred  ■ 
to  in  the  answers  of  Mrs.  Ahlen  and  Carl  W.  Carlson, 
made  no  appearance. 

The  reply  to  the  three  answers  above  set  out  denies  all 
allegations  of  such  answers,  except  sach  as  admit  allega- 
tions in  plaintiff's  petition. 

The  decree  found  that,  under  the  pleadings  and  answer 
of  defendant  Eva  Charlotta  Carlson,  plaintiff  is  entitled 
to  judgment  against  her;  finds  all  the  allegations  of  the 
three  answers  above  set  out  t«  be  true;  and  that  as  to 
said  defendants  and  each  of  them  the  plaintiff  has  no 
cause  of  action;  finds  tliat  the  land  in  contr,)versy  was 
in  September,  1896,  occupied  by  Carlson  and  his  wife  as 
their  liomestead :  that  tlie  same  constituted  tlieir  home- 
stead at  all  times  thereafter  until  the  death  of  Peter  A. 
CarlRcm ;  that  the  value  of  the  lands  in  September,  1896, 
was  13,000;  adjudged  that  the  plaintiff  is  the  owner  of 
an  undivided  one-half  of  the  lands,  "being  such  interest 
only  as  the  defendant  Eva  Charlotta  Carlson  had  in  said 
lands   as   the   widow   of   Peter   A.    Carlson,   deceased;" 
quieted  in  plaintiff  title  to  such  half  interest,  subject  to 
.any  rights  the  executor  may  have  for  the  payment  of 
debts  and  expenses  of  administration;  that  as  to  the  de- 
felidants,  otlier  than  Eva  Charlotta  Carlson,  plaintiff's 
action  be  dismissed. 
The  issues  presented  for  6ur  consideration  are  stated  in 
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we  died.  Then  Charlie  came  to  live  with  us,  and  we  do 
all  we  can  for  him,  and  he  do  everything  he  could  do  to 
help  us.  We  send  him  to  school,  and  he  done  what  he 
could,  and  as  he  grew  older  he  act  all  right,  he  work  on 
the  farm,  and  he  been  all  right  My  husband  and  Charlie 
they  talk  about  the  farm  many  time  after  Charlie  got 
older,  and  when  Charlie  was  16  years  old  Carlson  prom- 
ised him  for  sure  that  Charlie  was  to  have  the  farm.  They 
had  a  talk  in  our  house  when  Charlie  was  about  16  vears 
(>ld,  and  then  Carlson  promif^ed  Charlie  for  sure  that  he 
would  got  the  farm.  When  my  husband  told  Charlie  that 
Charlie  should  have  the  farm,  I  was  willing.  It  was  all 
light  with  me.  I  was  willing  then,  and  I  am  willing  now, 
to  let  him  have  every  bit.  Of  course,  you  know,  I  want 
my  board  so  long  I  live.  I  do  not  know  how  long  I  live, 
and  then  it  goes  to  him.  No  child  could  be  a  better  child 
than  Charlie  have  been  to  me.  My  husband  tell  Charlie 
many  times  that  he  should  have  the  farm.  I  couldn't  tell 
how  many  times  he  told  him,  but  many,  many  times,  and 
he  never  say  anything  different."  On  cross-examination 
she  testified:  "We  send  him  to  school  and  clothe  him. 
lie  never  needed  a  doctor  for  he  hardly  be  sick.  We  gave 
liim  a  little  si)ending  money,  a  little  bit,  a  quarter  of  a 
dollar.  We  furnish  him  clothes  and  treat  him  kindly. 
Ves;  Mr.  Carlson  and  Charlie  had  some  trouble.  It  was 
pretty  hard  to  get  along  with  Carlson.  He  was  hard  on 
lue,  I  liate  to  talk  about  it.  Sometimes  Carlson  and 
Charlie  didn't  get  along  well  because  Carlson  was  drunk, 
and  then  he  hardly  know  what  he  do.  Once  Carlson  w^as 
going  to  choke  Charlie  when  he  was  drunk,  and  Charlie 
pushed  him  away.  They  quarrel  two  times.  They  weren't 
friendly  towards  each  other.  Once  Charlie  went  to  see  his 
father.  I  tell  him  to  go  and  see  him.  He  stay  about  a 
week.  Charlie  and  I  were  friendly ;  he  called  me  ^mother.' 
Mr.  Carlson  and  Charlie  wasn't  so  friendly.  Mr.  Carlson 
was  sorry  when  Charlie  was  away.  He  said:  *I  be  glad 
if  Charlie  come  back.'  Carlson  scolded  Charlie  and  he 
scold  me,  but  when  Charlie  was  away  Carlson  was  so 


h  he  come,'  he 
to  Wahoo,  and 
draxt'n,  and  he 
rlie  said,  'You 
ake  better  care 
I  year.  I  don't 
Carlson  burnt 
•  "  I  knew 
iV,  but  she  died 
ng  about  tbem. 
(m't  know  any- 
re  tliey  are.  I 
e,  never.  Carl- 
etter,  and  Wil- 
much  love  for 
9  dau}!hter,  hi> 
)  find  out,  but 
he  come  in  the 
le  come  in  the 
80  kind  to  me. 
ed  the  farm  to 
us  $300  rent; 
did  it  happen, 

^  .   Carlson   and 

Charlie?  A.  The  brandy.  Q.  And  who  used  the  brandy? 
A.  Carlson;  Charlie  never,  and  that  is  why  I  love  him 
for,  for  I  hate  brandy ;  I  pour  many  tears  for  it.  When  I 
sign  the  paper  in  this  ease  it  was  my  free  will.  I  hope 
and  pray  Ctod  you  do  the  best  you  can  for  me  and  Charlie. 
You  know  what  you  done  for  Charlie  you  done  for  me  and 
for  his  poor  little  children." 

The  witness  A.  P.  Johnson  testified,  substantially:  "I 
am  70  years  old,  and  now  live  at  Mead;  have  lived  there 
about  6  years.  Before  that  I  lived  on  a  farm  4  miles  from 
Peter  A.  Ciirlson's  farm.  Carlson  and  I  visited  back  and 
forth  a  good  deal.  I  was  well  acquainted  with  Ciirlson; 
I  knew  him  since  we  were  18  years  old.  •  •  •  Mr. 
Carlson  and  I  talked  about  his  farm  and  about  Charlie 
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Moline.  I  remember  that  talk.  It  is  a  pretty  long  time 
ago.  It  must  be  13  or  14  years  ago.  T^lie  talk  was  right 
in  his  house.  He  called  me  and  my  wife  to  come  down 
there  for  dinner,  and  after  dinner  we  go  into  the  front 
room  and  sit  down,  and  then  he  says  to  me,  ^There  is  some- 
thing I  want  to  talk  to  you  and  let  you  know.'  ^Well,' 
he  say,  *my  wife  and  I  have  agreed  to  promise  Charlie 
Moline  the  farm  and  everything  what  we  have  after  we 
is  dead,  and  he  have  promised  us  to  stay  here  and  take 
care  of  us ;  he  have  done  that  before  and  he  have  promised 
to  do  that  after  this,  so  we  want  to  make  up  a  will  for 
him;'  and  I  say,  *Do  you  want  to  do  that  you  might  do 
that  pretty  quick ;'  and  he  say,  *Well,  I  want  to  talk  about 
that  before  you  so  you  know  what  we  want  to  do.  I  am 
outside  a  good  many  times,  and  I  do  not  know  what  some 
can  help  me  if  I  may  die  before  we  make  up  the  will,  so 
you  hear  that  now,  you  can  witness  that.'  I  remember 
this  well.  I  also  remember  that  the  boy  was  about  four 
years  old  when  he  was  taken  into  the  Carlson  home." 

The  witness  Reiin  testified  that  he  wa«  the  assessor. 
**I  called  at  Mr.  Carlson's  home  to  assess  him ;  we  talked 
about  one  thing  and  anoth^,  and  he  finally  got  to  telling 
me  that  he  received  a  letter  from  Charlie's  father;  that 
he  wanted  the  boy  back ;  and  Carlson  told  me  that  he  had 
made  agreements  now  with  Charlie  and  his  father  that 
if  he  stays  until  the  old  folks  were  dead  that  everything 
that  was  theirs,  real  and  personal,  was  Charlie's.'' 

The  witness  Baur  testified  that  Carlson  traded  with  him 
in  his  store;  that  on  one  occasion  "we  got  to  talking,  and 
lie  told  me  his  whole  life  story,  how  he  had  to  go  througli 
life,  and  how  he  struggled ;  and,  as  he  was  coughing  pretty 
lieavy,  I  says,  ^It's  about  time,  old  man,  you  prepare  for 
death,'  and  one  thing  brought  on  another,  and  he  said  he 
has  got  it  pretty  nice  and  everything  is  all  right,  and  I 
asked  him  who  would  get  all  the  stuff  he  left  behind,  and 
he  says,  ^AU,  is  Charlie's,  Charlie  Moline;'  he  told  me  at 
one  time  that  Charlie  Moline  took  care  of  his  things^  and 
that  in  case  something  shT)uld  happen  that  he  gets  his 
estate." 
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tliat  he  had  been  acquainted 
t  he  did  work  on  Carlsim'B 
1  ago;  that,  "wliile  Wiilking 
ly  his  farm  and  near  Frank 
was  married  to  Mr.  Carl- 
said  to  Mr.  Carlson,  'Well, 
ik  will  come  after  some  of 
>n  he  Kaitl,  'No,  everything 
my  wife  that  will  fall  to 
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)Dg  hefore  tliat  time,  about 
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ime  addicteil  to  the  use  of 
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iKon,  as  apiiears  from  the 
nterfercd  in  betialf  of  his 
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foHter  mother,  aflfordfi  no  justification  for  a  breach  of  the 
contract  on  the  part  of  the  deceased.  Plaintiff  was  taken 
into  their  home  when  he  was  little  more  than  a  bal>e,  under 
an  assurance  then  made  by  the  deceased  and  liis  wife  that 
nix)n  their  death  he  should  have  all  oi  their  estate,  and 
wlien,  at  the  age  of  about  16  years,  his  father  desired  to 
have  the  boy  return  to  him,  the  Carlsons  again  expressly 
ajijced  that,  if  he  would  remain  with  them  until  their 
dc»atli,  he  should  have  all  of  the  estate.  Acting  under  that 
agi'cement,  plaintiff  did  not  return  to  his  father,  but  re- 
mained witli  the  Carlsons  and  performed  every  duty  faith- 
fully and  well.  Upon  this  point  there  is  no  evidence  to 
the  contrary.  We  hold,  therefore,  that  the  ccmtract  al- 
l(»ged  in  tlie  plaintilT's  petition  is  fully  proved. 

That  a  parol  contract  of  the  kind  set  out  in  plaintifTs 
l>etition  will  be  enforced  where  the  making  of  the  contract 
is  sustained  hy  clear  and  Siitisfactorj'  proof  is  now  so  well 
settled  in  this  state  as  to  no  longer  re<iuire  reference  to 
our  former  d(H'isions  upon  that  point 

This  brings  us  to  the  seccmd  point,  viz.:  "Was  the 
land  owned  bv  Peter  A.  (Carlson  at  all  times  his  familv 
homestea<l,  and  not  subject  to  his  individual  disposal?" 
Upon  tliis  bniiK  li  of  the  case  counsel  for  def(»ndants  rely 
up<m  7'r.vAr  r.  I>i(thrrnrr,  70  Neb.  544,  and  Lk'hty  i?.  Beale. 
75  Neb.  770.  W(*  <lo  not  think  either  of  the  cases  cited  is 
a  bar  to  a  recovery  in  this  suit.  Lichty  v.  Bcalc  is  not  in 
point.  In  the  Diitbrrner  case  the  oral  agreement  was 
that  the  son  Carl  was  tc)  remain  upon  the  particular  prem- 
ises in  controversy,  pay  the  taxes,  k(»ep  up  the  place  and 
im])rove  it,  mid  i)rovide  a  home,  board,  clothing  and  spend- 
inir  monev  for  the  R;iid  Frederick  Teske  and  his  wife  so 
long  as  they  should  live.  If  either  the  said  Frederick 
Teske  or  his  wife  sliould  desire  to  leave  the  home  to  be 
l)rovi(led  by  plaintiff,  then  they  were  to  receive  $100  each 
per  year  in  lieu  of  the  a!)ove  provisions  relative  to  their 
supi>ort.  In  c<msidering  that  contract,  the  court  was  of 
the  o])inion  that  it  was  governed  by  section  4,  ch.  36,  Comp. 
St.  1901,  entitled  "ITomesteads."    The  dili'erence  between 
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quoted  shows  he  had  a  legal  right  to  do ;  and,  having  ex- 
ecuted a  will  leaving  his  estate  to  persons  other  than  the 
plaintiff,  he  has  broken  his  contract,  and  plaintiflf  is  en- 
titled to  the  relief  prayed.  In  addition  to  all  this,  it  ap- 
pears from  the  record  before  us  that  at  tlie  time  Carlson 
made  tlie  contract,  and  at  the  time  of  his  death,  there 
was  no  one  dependent  upon  him  for  support,  except  his 
wife,  who  joined  with  him  in  the  oral  contract,  and  who 
now  insists  upon  its  performance.  She  was  the  only  per- 
son, except  Carlson  himself,  who  had  any  right  of  home- 
stead, and  this  right  she  has  expressly  waived  and  re- 
linquished by  her  answer  in  this  case. 

The  judgment  of  tJie  district  court  is  therefore  reverseil 
and  the  cause  remanded,  with  directions  to  enter  a  de- 
cree quieting  plaintiflPs  title  in  and  to  the  lands  in  con- 
troversy, subject  only  to  the  debts,  if  any,  of  Peter  A. 
Carlson  and  Eva  Charlotta  Carlscm,  and  the  costs  of  ad- 
ministration ;  the  costs  of  the  suit  to  be  taxed  against  the 
defendants  Ida  Sofia  Allien  and  Carl  W.  Carlson. 


Reversed. 


International  Text-Book  Company,  appellant,  v. 
William  H.  Martin,  appellee. 

Filed  November  13,1912.    No.  17,382. 

1.  Former  Opinion  Affirmed.    Our  former  opinion,  reported  in  82  Neb. 

403,  re-examined  and  adhered  to. 

2.  Instruction    of   the   trial   court,   considered   in   the  opinion,   held 

erroneous,  in  that  it  is  not  based  upon  any  competent  testimony. 

3.  Contracts:    Breach:     Evidence.     Evidence  rcxaaiined  and   referred 

to  in  the  opinion,  held  insufficient  to  sustain  the  judgment 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Reversed  tinth  directions. 

Hall  d  Bishop  and  David  A.  Harrington,  for  appellant. 

McOraio  d  Willce,  contra.  .... 


{EB  TERM,  1!H2. 

Text-Book  Ca.  t.  M&rlin. 


This  case  is  before  as  a  second  time,  Our  opinion  npon 
tbe  former  bearing  may  be  found  in  82  Neb.  403.  For 
a  statement  of  tlie  controversy  reference  is  made  to  tliat 
opinion.  It  is  sufficient,  for  the  purpose  of  tliia  opinion, 
t«>  state  that  plaintiff  conducts  a  correspondence  sctiool; 
that  defendant  entered  into  a  contract  with  it  to  talte  its 
course  of  instruction  in  electrical  engineering,  for  wliich 
he  was  to  pay  ?78  in  montldy  payments  of  ?2,  less  10  per 
cent,  and  plus  $1  for  a  transfer  fee;  that  he  continued  his 
monthly  payments  until  he  had  paid  about  $50,  when  he 
ceased  making  such  payments,  and  subsequently  notified 
the  agent  of  plaintiff  that  he  did  not  intend  to  carry  out 
the  contract.  The  books  and  papers  necessary  to  com- 
mence his  studies  were  sent  to  him  by  plaintiff,  and  we 
gather  from  his  testimony  tliat  they  are  still  in  the  box 
in  which  they  were  shipped  to  him.  However  that  may 
be,  he  never  entered  upon  the  studies. 

Upon  the  former  hearing  we  held  that  the  district  court 
erred  in  instructing  the  jury  tliat,  if  plaintiff  was  en- 
titled to  a  verdict,  the  measure  of  its  recovery  would  be 
the  loss  of  its  profit  on  its  contract,  plus  tlie  value  of  the 
services  it  had  rendered  defendant.  The  reason  given  for 
our  holding  was:  "It  will  be  observed  that  plaintiff  has 
not  tieen  in  default  in  any  particular  in  performing,  so 
far  as  defendant  would  permit  it  to  perform,  the  contract; 
that  its  undertaking  is  to  continue  its  course  of  instruc- 
tion until  it  has  educated  defendant  t«  such  a  degree  of 
proficiency  as  to  entitle  Iiim  to  a  diploma.  No  one  can 
logically  establish  the  period  during  which  its  teacliers 
must  send  out  questions  and  correct  answers  given  by 
defendant  in  response  thereto.  The  evidence  indicates 
that  plaintiff  employs  nearly  400  teachers,  and  the  addi- 
tion or  loss  of  one  student  would  hardly  increase  or  di- 
minish plaintiff's  expense  to  any  perceptible  degree.  The 
contract  is  entire,  and,  upon  defendant's  refusal  to  per- 
form, and  subsequent  to  the  maturity  of  all  of  tbe  monthly 
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payments,   plaintiff  ought  to  recover  the  consideration 
defendant  agreed  to  pay  it,  unless  defendant  can  show 
some  facts  that  reasonably  and  definitely  tend  to  mitigate 
plaintiff's  damages."    Upon  the  last  trial  in  the  district 
court,  evidently  influenced  by  the  last  clause  of  the  last 
sentence   above  quoted,  the  court   again    instructed  the 
jury  that,  if  they  should  find  from  the  evidence  that  tlie 
cost  to  plaintiff  of  fulfilling  its  contract  amounts  to  more 
than  the  balance  due  from  defendant  on  his  contract,  then 
their  verdict  should  be  for  the  defendant    Construing  the 
clause  from  our  former  opinion,  to  which  attention  has 
been  directed,  to  mean  what  the  trial  court  evidently  con- 
strued it  to  mean,  still  this  instructicm  should  not  have 
been  given,  for  the  reason  that  defendant  utterly  failed  to 
show  by  any  competent  evidence  any  "facts  that  reason- 
ably and  definitely  tend  to  mitigate  plaintiff's  damages." 
The  only  evidence  offered  upon  that  point  is  the  testi- 
mony of  Professor  Stout,  of  the  University  of  Nebraska, 
and  Mr.  Penny,  an  assistant  in  the  office  of  the  state  su- 
perintendent.    Professor  Stout  testified  as  follows:     "Q. 
Do  you  know  anything  about  the  nature  of  the  papers 
usually  sent  out  by  correspondence  schools    *     *     *     in 
teaching  electrical  engineering?    A.  I  do  not  recall  that 
I  have  ever  seen  any  of  the  electrical  engineering  papers. 
Q.  Do  you  know  the  usual  papers  sent  out  to  students,  the 
class  of  paper,  the  style  of  questions  asked,  the  amount 
of  questions  asked  as  a  general  thing  in  the  papers  sent 
out  by  correspondence  to  those  students?    A.  Taking  the 
question  on  a  general  basis  that  way,  I  would  say  that  I 
do  not  know,    ^fy  observation  is  limited  to  comparatively 
few  papers.     Q.  Do  you  know  how  long  it  takes  a  com- 
petent person  to  examine  the  answers  sent  to  questions 
asked  in  one  of  those  papers?     A.  For  an   unqualified 
answer,  I  think  I  would  have  to  answer  no."     On  cross- 
examination,   his  testimony   was:     "I   meet   classes  day 
after  day  in  tlie  higher  branch  of  civil  engineering.     I 
have  nothing  to  do  with  electrical  engineering  at  all.    My 
experience  is  based  on  the  four-years'  course  of  instruc- 
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tion  in  engineering  leading  to  the  degree  of  civil  engineer. 
I  have  had  no  experience  at  all  in  correspondence 
schools,  never  tanght  in  one,  and  do  not  know  about  the 
expense  of  running  such  a  school,  except  as  I  should  esti- 
mate it  in  comparison  with  my  work  in  the  university. 
•  *  *  I  do  not  know  anything  about  the  International 
Text-Book  Company  so  far  as  their  equipment  and  num- 
ber of  instructors  is  concerned,  nor  anything  about  the 
cost  with  which  they  handle  the  students.  I  don't  know 
anything  about  what  it  costs  them  to  handle  the  students 
of  electrical  engineering.  *  *  *  Q.  The  point  is,  you 
don't  know  anything  about  their  facilities  for  teaching 
electrical  engineering?  A.  Putting  the  question  that  way, 
1  think  my  answer  would  be,  no,  I  don't.  I  do  not  know 
the  number  of  instructors  they  have  in  the  electrical  en- 
gineering, what  they  pay,  nor  how  many  students  an  in- 
structor can  attend  ta"  Mr.  Penny,  upon  cross-examina- 
tion, testified:  "I  do  not  know  anything  about  the  cost 
of  instruction  per  student  in  electrical  engineering  at 
the  International  Text-Book  Company  scho(3l  at  Scran- 
ton,  nor  anything  about  the  teaching  or  administrative 
force  of  that  school,  nor  anything  about  the  expense  of 
operating  that  school  per  student  in  electrical  engineer- 
ing at  any  time.  Where  a  school  makes  a  business  of 
teaching  by  correspondence  and  is  organized  on  that 
basis,  I  have  no  experience  as  to  the  cost  per  student  for 
electrical  engineering."  Counsel  for  plaintiff  moved  to 
strike  out  the  testimony  of  these  witnesses.  His  motion 
was  overruled.  In  this  ruling  the  district  court  erred. 
Their  own  testimony  clearly  shows  their  incompetency. 
Indeed,  we  are  unable  to  see  how  any  witness  could  have 
been  found  who  could  testify  to  any  facts  which,  as  stated 
by  Judge  Root,  would  "definitely  tend  to  mitigate  plain- 
tiflf^s  damages." 

In  2  Sedgwick,  Damages  (9th  ed.)  sec.  612,  it  is  said: 
"In  some  cases  the  plaintiff  may  recover  the  whole  con- 
tract price.    A  common  case  is  that  of  a  schoolmaster.   If 
a  scholar  is  removed  from  the  school  during  the  quarter, 
31 
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the  sclioolmaster  may  recover  the  tuition  fee  for  the 
whole  quarter  (citiug  cases).  ♦  ♦  ♦  The  principU^ 
upon  which  these  citses  rest  seems  to  be  that  the  whole 
contract  price  is  to  be  given,  because  it  is  impossible  to 
show  with  the  required  certainty  any  jiecuniary  outlay 
which  the  plaintiff  has  been  saved  by  the  breach.  The 
school  must  continue  in  session,  with  its  entire  corps  of 
instructors,  altliough  a  scholar  is  withdrawn.  *  *  *  If, 
in  such  a  cas^^,  the  phiintiff  is  put  to  the  saine  expense  in 
time  and  mcmey  as  if  he  had  fully  performed,  the  contract 
price  of  the  wliole  work  is  the  measure  of  damages."  This 
reasoning  exactly  fits  the  case  at  bar. 

After  liaving  examined  two  records  made  by  the  par- 
ties in  this  cas(^,  we  are  unable  to  discover  any  theory 
upon  whicli  defendant  can  escape  his  liability  to  plaintiff 
for  the  balanc(*  due  under  his  contract.  The  contract  is 
entire.  Plaintiff  has  at  all  times  been  ready,  and  is  still 
ready,  and  willing  to  carry  out  its  part.  Defendant  has 
shown  no  good  reason  why  he  should  not  do  the  same. 
The  litigation  should  end.  The  judgment  of  the  district 
court  is  therefore  revers^Mi  and  tlie  cause  remanded,  with 
directions  to  tliat  court  to  enter  judgment  in  favor  of  the 
plaintiff  for  $22.50,  with  int(»rest  from  the  time  of  the 
commencement  of  the  suit  in  that  court. 


Bbvebsed. 


William  Boyd,  Sr.,  appellee,  v.  Lincoln  &  Northwest- 
ern Railroad  Company  et  al.,  appellants. 

Filed  Novkmrer  13,1912.     No.  16,468. 

Opinion  on  motion  for  roliearing  of  case  reported  in  89 
Neh.  840.     Rehearing  denied. 

Sedgwick,  J. 

A  statciiient  of  the  issues  in  the  case  may  be  found  in 
our  former  o])inioii,  89  Neb.  840.  In  the  arjoriiment  upon 
the    motion    for    rehearing   the   question    discussed    was 
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whether  the  grades  of  the  defendant  company  caused  the 
overflow  on  the  plaintiflPs  land,  and  in  determining  this 
question  it  was  thought  that  the  principal,  if  not  sub- 
stantially the  only,  question  involved  was  whether  the 
water  at  the  time  the  damage  was  caused  was  substan- 
tiallr  higher  on  the  south  side  than  on  the  north  side  of 
the  grade,  so  much  so  as  to  justify  the  conclusion  that 
this  grade  must  have  caused  the  overflow  on  the  plaintiff's 
land.  The  parties  have  submitted  memoranda  briefs  upon 
this  point.  They  have  quoted  the  evidence  from  the 
record  l>earing  upon  it,  with  references  to  the  record,  and 
to  the  exhibits  showing  the  elevations  at  the  grade,  and 
at  the  plaintiff's  land  and  other  points.  While  the  evi- 
dence is  quite  voluminous,  it  must  he  conceded  that  upon 
the  points  so  presented  it  is  unsatisfactory  and  in  some 
respects  conflicting.  It  is  impracticable  to  present  an 
analysis  of  this  testimony,  and,  while  we  might  not  have 
reached  the  conclusion  of  the  jury,  we  cannot  s^*e  that 
there  is  not  sufficient  substantial  evidence  in  this  record 
to  support  their  verdict.     The  motion  for  rehearing  is 

therefore 

Overruled. 


Barnes,  J.,  dissents. 


Net.lie  F.  Meisner,  appellant,  v.  Dora  Hill  bt  al., 

appellees. 

Filed  November  13, 1912.    No.  16,611. 

1.  Homestead.  Our  statute  uses  the  term  "bomestead"  in  its  commonly 
accepted  meaning — the  house  and  land  where  the  family  dwells. 

2. :  Rights  of  Creditobs.  The  homestead  is  subject  to  execu- 
tion sale  upon  Judgments  against  the  holder  of  the  title  if  its 
value  exceeds  $2,000.  This  limitation  is  solely  for  the  purpose 
of  fixing  the  rights  of  the  homestead  claimants  and  the  creditors, 
respectively. 

8, ;    DsscEivT.     If  the  legal  title  to  the  homestead  is  in  the 
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husband,  and  there  are  no  claims  of  his  creditors  against  It,  upon 
his  death  the  homestead  vests  in  the  widow  for  life,  without  re- 
gard to  ite  value,  and  in  the  absence  of  a  will  of  the  husband 
his  heirs  take  the  homestead  subject  to  the  life  estate  of  the 
widow.    Tyson  v.  Tyson,  71  Neb.  488,  overruled. 

Appeal  from  the  district  court  for  Buffalo  county: 
nRUNO  O.  HosTETLER,  JiJDGB.     Reversed  with  directions. 

E.  G.  Calkins  and  If.  F.  Rose,  for  appellant. 

John  J.  SuUivan  and  Fred  W,  Ashton,  contrtjt. 

Seixjwick,  J. 

George  Meisner  died  intestate.  The  plaintiff  is  his 
widow  and  tlie  defendants  are  his  children  by  a  former 
wife.  Fourteen  years  before  his  death  lie  had  selected  the 
northwest  quarter  of  a  section  of  land  in  Buffalo  county 
as  his  family  homestead,  which  at  the  time  of  his  death 
was  worth  about  $100  an  acre,  and  built  a  residence 
thereon  of  about  the  value  of  f9,000.  At  the  time  of  his 
death  he  owned  other  land  adjoining  the  said  quarter 
section,  and  other  property  of  the  value  of  more  than  a 
half  million  dollars.  The  plaintiff  and  the  defendants 
by  agreement  made  a  division  of  the  real  estate,  except 
the  said  quarter  section  of  land.  The  plaintiff  contended 
that  she  was  entitled  to  the  quarter  section  of  land 
selected  as  their  home  and  dwelling-house  and  improve- 
ments thereon  during  her  life.  The  defendants  contended 
that,  as  the  home  pr()])erty  was  of  greater  value  than 
|2,000,  they  were  entitled  to  have  it  sold  and  the  pro- 
ceeds in  excess  of  $2,000  divided  among  the  heirs  of  the 
deceased.  The  parties  then  entered  into  an  agreement  to 
submit  this  question  to  the  district  court  The  terms  of 
their  agreement  were  set  out  in  writing  at  full  length  and 
signed  by  the  parties,  but  afterwards,  for  some  reason, 
the  defendants  declined  to  voluntarily  submit  the  matter 
to  the  district  court,  insisting  that  the  county  court,  and 
not  the  district  court,  had  jurisdiction  thereof,  and  the 
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is  action  in  the  district  court 
mine  that  the  said  quarter  soc- 
»  thia  plaintiff  for  and  diirinti 
life,"  and  asking  for  general 
ver  admitted  the  facts  as  above 
:tion  of  the  district  court,  and 
y  descended  to  the  defendants 
right  of  the  plaintiff  to  the  ex- 
'he  court  decreed  that  tlie  plain- 
ises  "be  limited  to  the  riftht  to 
d  during  her  natural  life,  the 
^he  said  sum  of  $1,464 ;  and  that 
I  restrained  from  claiming  any 
wtead    ioterest    therein."      The 

^nce  and  necessary  discussion 
involved,  we  conclude  that  the 
oper  forum  witliout  discussioB. 
■d,  we  think,  by  our  former  de- 
Is  it  the  present  worth  of  the 
ite  allows  against  tlie  claims  of 
mily  home?  Section  6  of  the 
yomp.  St.  1911,  cIi.  ^0)  requires 

,,  ,  ..... ..^ i  to  subject  a  homeslcad  to  the 

payment  of  his  claim,  to  take  an  oath  "that  the  value  of 
the  homestead  exceeds  the  amount  of  the  homestead  ex- 
emption." This  is  a  legislative  declai-ation  that  the  home- 
stead is  something  more  than,  and  different  from,  the 
52,000  exemption  against  the  claims  of  creditors.  This 
distinction  plainly  runs,  through  all  of  our  lej^islation. 
It  is  emphatically  presented  in  substantially  the  same 
words  in  sections  8  and  11  of  the  act. 

The  first  territorial  legislature  adopted  laws  from  the 
state  of  Iowa  that  fill  about  100  pages  of  the  puldislied 
laws  of  that  session.  Among  other  subjects,  it  included 
the  subject  of  execution  and  exemptions  of  property. 
After  exempting  public  property  from  sale  upon  execu- 
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tion,  section  478  (1  Complete  Session  Laws,  p.  36) 
Bjieoifios  certain  Articles  of  personal  property  ex^apt  to 
l)rivat(*  individuals,  and  section  479  provided:  '  "If  the 
debtor  is  the  head  of  a  family  there  is  further  exempt — 
his  homestead  as  provided  by  law."  That  is  all  that  is 
said  about  the  homestead,  and  then  foll<ws  specifications 
of  other  articles  of  personal  property  that  shall  be  ex- 
empt. Thei'e  was  no  attempt  to  define  "homestead."  The 
word  was  used  in  its  general  acceptation — the  home  of 
the  family,  the  common  law  castle  of  the  citizen.  The 
question  of  value  did  not  enter  into  its  description.  The 
poor  and  the  rich  were  treated  alike;  no  one  was  to  be 
deprived  of  his  home.  At  the  same  session  of  the  terri- 
torial legislature  an  indei)endent  act  was  passed  pfovid- 
ing  that  the  property  of  married  women,  owned  by  them 
l)efore  marriage,  should  be  exempt  from  their  husband's 
debts.  1  Complete  Seasion  Laws,  p.  83.  The  next  session 
of  the  territorial  legislature  enacted  a  general  law  "re- 
specting practice  and  proceedings  in  courts  of  justice." 
This  law  embraces  the  subject  of  executions  and  exemp- 
tion from  sale  thereon.  1  Complete  Session  Laws,  p.  341. 
It  contains  the  same  language  in  regard  to  the  homestead 
as  the  former  act,  exemi)ting  it  without  regard  to  Talue. 
It  was  not  necessary  to  define  it;  evidently  the  commonly 
accepted  definition  was  adopted.  "Homestead"  was  well 
defined  at  the  common  law.  Webster's  New  International 
Dictionary  defines  it  as  "the  land  and  buildings  thereon 
occupied  by  the  owner  as  a  home  for  himself  and  his 
family,  if  any,  and  more  or  less  protected  by  law  from  the 
claims  of  creditors."  Bouvier's  Law  Dictionary  adopts 
the  definition  from  the  supreme  court  of  New  Hampshire: 
'*The  home  place — the  place  where  the  home  is.  It  is  the 
home;  the  house  and  the  adjoining  land;  where  the  head 
of  the  family  dwells;  the  home  farm."  If  a  tract  of  land 
is  purchased  by  the  parties  for  a  home,  and  is  transferred 
to  one  of  them  accordingly,  and  is  by  them  in  good  faith 
occupied  as  their  home  residence,  the  land  so  transferred 
to   them^    and    dwelling-house    and    other    improvements 
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placed  thereon,  become  their  homestead.  The  Revised 
Statutes  of  1866  treated  the  subject  of  homestead  and 
exemption  under  that  titla  Section  525  provides:  "A 
homestead,  consisting  of  any  quantity  of  land  not  exceed- 
ing 160  acres,  and  the  dwelling-house  thereon  and  its  ap- 
purtenances, to  be  selected  by  the  owner  thereof,  and  not 
included  in  any  incorporated  town,  city  or  village,  or, 
instead  thereof,  at  the  option  of  the  owner,  a  quantity  of 
contiguous  land,  not  exceeding  in  amount  two  lots,  being 
within  an  incorporated  town,  city  or  village,  and  the 
dwelling-house  thereon  and  its  appurtenances,  owned  and 
occupied  by  any  resident  of  the  territory,  being  the  head 
of  a  family,  shall  not  be  subject  to  attachment,  levy  op 
sale,  upon  execution  or  any  other  process  issuing  out  of 
any  court  within  this  territory,  so  long  as  the  same  shall 
he  owned  and  occupied  by  the  debtor  as  such  homestead," 
with  the  proviso  that  the  "homestead  mansion,"  and  20 
acres  of  land  whereon  the  mansion  is  situated,  and  not  in 
any  corporate  town,  city,  or  village,  shall  be  exempt,  and 
land  adjoining  the  mansion  not  exceeding  |500  should 
also  be  exempt,  thus  defining  the  homestead  and  exempt- 
ing it  absolutely.  The  next  session  of  the  legislature 
amended  the  act  so  as  to  exempt  the  homestead  "so  long 
as  the  same  shall  be  owned  and  occupied  by  the  debtor 
as  such  homestead."  2  Complete  Session  Laws,  p.  376. 
By  the  act  of  1873  the  homestead  was  made  liable  to  sale 
upon  the  foreclosure  of  a  mortgage  "duly  executed  by  the 
head  or  heads  of  the  family."  2  Complete  Session  Laws, 
p.  71 L 

By  the  act  of  1875  the  exemi>tion  of  the  homestead  was 
continued,  with  a  proviso  that  the  homestead  and  appur- 
•tenances  so  exempted  from  forced  sale  "shall  not  exceed 
$2,000  in  value"  (laws  1875,  p.  45,  sec.  1),  and  providing 
in  the  sixth  section  of  the  act  that,  if  the  homestead  con- 
sists of  a  house  and  lot  which  will  not  bear  division  with- 
out manifest  injury,  and  the  "fair  and  reasonable  rent 
for  the  same"  will  be  more  than  $300  annually,  such  ex- 
cess of  rental  must  be  paid  by  the  debtor  annually  until 
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the  debt  is  paid.  Section  19  of  the  act  of  February  19, 
1877,  provides:  "Upon  the  death  of  either  husband  or 
wife,  the  survivor  may  continue  to  possess  and  occupy 
the  whole  homestead  until  it  is  otherwise  disposed  of  ac- 
cording to  law."  Laws  1877,  p. '37.  This  is  a  very  sug- 
gestive section.  That  part  of  the  homestead  which  the 
creditor  might  take  is  clearly  not  considered  the  whole 
homestead,  and  when  one  spouse  dies  the  other  might 
occupy  the  whole  homestead,  unless  the  creditors  int^- 
fere.  This  is  the  first  provision  for  the  descent  of  the 
homestead  upon  the  death  of  the  spouse  who  holds  the 
legal  title.  It  specifies  clearly  the  homestead  that  so 
descends,  and  it  is  the  "whole  homestead,"  and  not  merely 
the  value  exemptcu  fi*om  the  claims  of  creditors, 

In  1879  our  present  statute  was  enacted.  Laws  1879, 
p.  57.  The  first  section  of  this  act  provides  that  a  home- 
stead not  exceeding  in  value  $2,000,  including  the  dwell- 
ing-house in  which  the  claimant  resides,  etc.,  shall  be  ex- 
empt from  judgment  liens  and  from  execution  or  forced 
sale.  This  section  does  not  attempt  to  define  what  a  home- 
stead shall  be.  Its  object  is  to  continue  the  exemption  from 
the  claims  of  creditors  and  limit  that  exemption.  Section 
17  of  tlie  act  continues  the  provision  for  the  descent  of  the 
homestead.  It  enlarges  the  brief  provision  of  section  19 
of  the  previous  act.  The  survivor  now  takes  the  title  and 
possession  for  life,  instead  of  the  mere  right  of  occupancy. 
The  heirs  of  the  deceas<^d  are  declared  to  inherit  the  home- 
stead, subject  to  the  life  estate  of  the  surviving  spouse, 
just  as  they  would  inherit  other  property  of  the  deceased. 
The  life  estate  of  the  surviving  spouse  and  the  inheritance 
of  the  heirs  of  the  deceased  are  protected  against  "any 
debt  or  liability  contracted  by  or  existing  against"  the 
deceased  spouse  prior  to  his  or  her  death,  "except  such  as 
exists  or  has  been  created  under  the  provisions  of  this 
chapter."  This  last  clause,  of  course,  refers  to  mechanic's 
lien,  mortgages,  and  the  claims  of  creditors.  It  is  still 
the  "whole  homestead"  that  descends.  Taxes,  liens,  mort- 
gages, and  claims  of  creditors,  if  they  exist,  may  inter- 
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fere  with  the  enjoyment  of  it,  but  it  is  not  measured  by 
such  claims.  The  distinction  between  the  homestead  and 
the  amount  of  the  homestead  exemption  is  preserved  all 
through  the  statute,  though  in  some  few  instances  the 
language  is  indefinite.  This  distinction,  as  already  stated, 
is  especially  made  manifest  in  our  pres-ent  statute.  We 
could  not  consistently  require  a  citizen  to  swear  that  the 
value  of  the  homestead  exceeds  the  homestead  exemption 
if  the  two  are  identical.  If  the  homestead  in  which  the 
surviving  spouse  is  to  have  a  life  estate  is  the  present  worth 
of  the  amount  exempted  from  the  claims  of  creditors,  then 
it  CQuld  not  be  true  that  the  homestead  exceeds  the  exemp- 
tion. 

The  whole  body  of  our  legislation  upon  the  subject  of 
homestead  so  manifestly  shows  what  it  is  intended  shall 
be  the  home  that  descends  to  the  surviving  spou^-e  for  life 
that  repetition  may  be  justifiable  in  considering  the  course 
of  thejegislation.  Our  first  legislation  upon  tlie  subject 
recognized  the  existence  and  importance  of  the  home  as 
it  was  then  identified,  and  preserved  it  for  the  family 
against  all  claims  of  creditors.  The  same  action  was  taken 
in  the  next  legislation  upon  the  subject.  The  next  legis- 
lation describes  the  homestead  as  the  "homestead  man- 
sion" and  20  acres  of  land  whereon  the  mansion  is  sit- 
uated, together  with  adjoining  land  of  the  value  of  |500. 
The  homestead  thus  defined  was  absolutely  exempt  The 
next  legislation  limited  the  exemption  "so  long  as  the 
same  shall  be  owned  and  occupied  by  the  debtor  as  such 
homestead.'*  The  next  legislation  allowed  the  home- 
stead to  be  incumbered  by  a  mortgage  "duly  executed  by 
the  head  or  heads  of  a  family,"  and  made  it  liable  to  sale 
upon  the  foreclosure  of  such  security,  but  otherwise  left 
it  absolutely  exempt  so  long  as  owned  or  occui)ied  as  a 
home.  And,  then,  in  the  act  of  1875,  the  $2,000  limitation 
on  the  exemption  was  introduced  into  the  law  of  the  state, 
but  the  legislature  was  careful  to  preserve  the  identity 
of  the  homestead  as  the  family  home,  and  provided  a  way 
by  which  the  family  might  keep  and  occupy  the  home 
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iigainst  any  claims  of  creditors.  There  is  reason  for  pre- 
venting the  investment  of  all  one  lias  in  an  oxcessiTely 
valuable  homestead  for  the  purpose  of  defrauding  cred- 
itors. The  same  reasons  do  not  exist  for  taking  the  home 
away  from  the  surviving  spouse  for  the  benefit  of  adult 
heirs,  still  less  in  the  interests  of  minor  heirs  who  are 
ordinarily  more  benefited  by  preserving  the  family  home 
intact.  The  statute  provides  an  elaborate  method  for 
creditors  in  the  former  case,  but  provides  no  means  of 
dividing  the  homestead  between  the  heirs  and  the  sur- 
viving spouse.  This  fact  of  itself  strongly  indicates  that 
the  legislature  never  contemplated  such  a  division.  This 
|2,000  limitation  of  the  exemption  against  the  creditors 
has  since  that  time  been  continued  in  our  legislation,  but 
no  statute  has  ever  declared  that  the  limitation  in  favor 
of  creditors  is  the  full  measure  of  the  home  that  the  sur- 
viving spouse  may  occupy  for  life,  or  that  the  present 
value  of  the  use  of  |2,000  for  the  life  of  the  surviving 
spouse  shall  be  equivalent  to  a  home. 

Next  comes  the  act  of  1877,  by  which  the  surviving 
spouse  is  given  the  "whole  homestead'*  for  life,  unless 
''otherwise  disposed  of  according  to  law;"  that  is,  unless 
sold  for  taxes  or  for  mortgage  foreclosure  or  affected  by 
the  statute  in  regard  to  claims  of  creditors.  This  pro- 
vision of  the  act  of  1877  is  continued  in  the  seventeenth 
section  of  the  act  of  the  next  legislature,  which  is  our 
present  laAv,  as  already  suggested. 

Wlion  the  whole  histoid  of  our  legislation  upon  the 
subject  is  considered,  there  is  no  ground  for  supposing 
that  the  legislature  intended  that,  when  there  were  no 
debts,  mortgages  or  other  liens,  anything  less  than  the 
"whole  homestead"  should  vest  in  the  surviving  spouse 
for  life.  There  has  never  been  any  legislation  that  would 
justify  the  conclusi(m  that,  when  the  husband  and  wife 
had  established  a  home  and  occupied  it  for  years,  and  the 
one  in  whose  name  the  legal  title  was  placed  should  die, 
and  the  home  should  be  of  greater  value  than  the  present 
worth  of  the  use  of  $2,000  for  the  life  of  the  survivor,  the 
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home  miust  be  sold  and  the  proceeds  divided  among  the 
heirs,  and  the  surviving  sjwuse  must  seek  another  home. 
Such  legislation  would  be  monstrous,  and  our  lawmakers 
cannot  be  charged  with  it.  Indeed,  the  present  act  itself 
repels  such  a  conclusion.  The  first  section  does  not  define 
the  homestead ;  it  merely  declares  how  much  of  it  shall  be 
exempt  from  the  claims  of  creditors.  The  sixth  section 
declares  that  creditors  shall  not  interfere  with  the  home- 
stead without  first  swearing  that  it  exceeds  in  value  the 
homestead  exemption,  and  the  seventeenth  section  de- 
clares that  the  homestead  shall  vest  in  the  suirvivor  for 
life,  subject  only  to  specified  liens. 

It  is  said  that  the  husband  holding  the  legal  title  may 
incumber  the  homestead  by  confessing  judgment,  and  so 
compel  its  sale.  And,  also,  that,  when  husband  and  wife 
have  joined  in  such  a  conveyance,  the  proceeds  are  at  the 
disposal  of  the  owner  of  the  homestead  title,  and  only 
f 2,000  of  the  proceeds  is  exempt  from  le\'y  by  creditors; 
but  a  court  of  equity  would  enjoin  the  sale  upon  a  judg- 
ment fraudulently  confessed,  and  there  can  be  no  sale  of 
a  homestead  without  the  consent  of  both  husband  and 
wife,  which  might  depend  upon  the  proposed  disposition 
of  the  proceeds.  In  Tyson  v.  Tyson,  71  Neb.  438,  it  is 
decided  that,  "in  a  contest  between  the  widow  and  the 
heirs  at  law  as  to  the  extent  of  her  homestead  in  suburban 
lands,  she  is  entitled  to  a  homestead  not  exceeding  160 
acres  in  area  and  $2,000  in  value."  And  in  Teske  v.  Ditt- 
hemer,  70  Neb.  544,  Meek  v.  Lange.  65  Neb.  783,  and 
Warden  v.  Wardelly  71  Neb.  774,  and  other  cases,  in  some 
of  which  perhaps  the  precise  point  was  not  involved, 
similar  expressions  have  been  used.  The  legal  profes- 
sion and  the  people  of  the  state  are  entitled  to  know  the 
construction  that  this  court  intends  to  put  upon  impor- 
tant statutes  of  this  nature.  It  is  with  exceeding  reluc- 
tance that  we  refuse  to  follow  the  earlier  decisions.  This 
is  particularly  true  when  the  rule  announced  in  such 
earlier  decisions  has  become  the  rule  of  property.  Indeed, 
it  is  generally  considered  that  in  such  cases  it  is  better 
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to  abide  by  a  wrong  construction,  and  leave  tlie  remedy 
with  tlie  legislature,  tliau  to  confuse*  tlie  decisions  of  the 
court  upon  important  questions.     The  decision  in  Tyson 
V.  Tyson,  supra,  however,  has  not  become  a  rule  of  pr4>p- 
erty  in  the  full  meaning  of  that  expression.     The  home- 
stead estate  which  vests  in  the  surviving  spouse  for  life 
is  an  ephemeral  estate.     It  dies  with  the  holder  of  it, 
and  in  most  easels  its  life  is  short.    At  the  end  of  the  life 
estate  in  the  homestead,  the  heirs  of  the  deceased  holder 
of  the  legal  title  take  the  property  precisely  as  tliey  do 
any  real  estate  not  of  a  homestead  character,  with  the 
exception  that  it  is  not,  in  their  hands,  liable,  for  debts 
of  their  ancestor,  for  which  it  could  not  have  been  liable 
in  his  or  her  lifetime.    Therefore  no  permanent  real  estate 
title  dei)ends  upon  the  homestead  of  the  surviving  spouse. 
The  case  of  Teske  v,  Ditthcnier,  supra,  was  three  times 
considered  by  this  court,  and  was  very  much  discussed. 
The  question  in  the  case  was  whether  the  holder  of  the 
legal  title  could  "make  a  testamentary  disposition  of  the 
I>roi)(Tty  in  (iu(\stion,  subject  to  the  inchoate  life  est^ite 
tlierein  of  his  wifis"  and  it  was  held,  after  much  discus- 
sion, as  stated  in  the  opinicm  (05  Neb.  167),  that  the  right 
to  so  dispose  of  the  property  "is  expressly  preserved  to 
him  bv  the  stntntc/'    We  have  no  fault  to  find  with  this 
conclusion.     The  questi(m  as  to  wiiat  constitutes  "the  in- 
choate life  estate  then»in  of  his  wife"  was  not  discussed 
in  any  of  the  ojnninns,  but  was  assumed,  and  we  are  now 
conviuced   err(Ui(M)Hsly,   to   be   only   that  portion   of   the 
homestead  which  the  law  exempts  as  against  the  claims 
of  creditors.     Upon  this  vital  question,  then,  the  case  is 
not  to  be  decerned  authoritative.     In  Meek  v.  Lange,  65 
Neb.  783,  the  question  presented,  as  stated  in  the  opinion, 
was  "whetlier  or  not  damages  for  loss  of  the  bargain  can 
be  recrovered  ai::ainst  one  who,  witJiout  the  assent  of  his 
wife,   makes  an   executorv  contract  for  the  sale  of  his 
family  liomestead,  which    the   wife  subseijuently  refuses 
to  carry  out."     It  was  held  that  no  recovery  could  be  had 
"for  the  loss  of  the  bargain."     It  was  said:     "Possibly 


R  TERM,  1912. 


lominal  damages  for  the  abso- 
of  tlie  premises,  as  they  were 
than  14,000.     The  homestead 
rotect  defeadamt  ajs  to  more 
3  case,  also;  the  character  and 
stead  as  determining  the  life 
>use  were  not  necessarily  In- 
1,  and  were  not  necessary  to 
The  decisions  of  this  conrt  aa 
;ly  the  question  here  presented 
}rm.     In  Teshc  v.  Dittherner, 
iid:    "In  so  far  as  this  conrt 
self  regarding  the  scope  and 
atnte,  its  decisions  have  gen- 
iberal  construction  of  the  act, 
llest  measure  of  protection  to 
af    the    homestead    claimants. 
ts  upon  the  theory  that  both 
led  to  the  benefit  of  the  home- 
unot  be  waived  except  by  the 
&  Ranch  v.  Eriz,  13  Neb.  121; 
•nkins,  1!)  Neb.  209.    It  is  held 
107,  that  a  mortgage  of  a  tract 
itead,  executed  by  a  married 
ice  and  signature  of  the  wife, 
is  invalid  for  the  purpose  of  impairing,  dismembering,  or 
in  any  manner  affecting  such  homestead  or  its  api>urte- 
nances.     To  the  same  effect  is  McCreery  v.  Schaffer,  26 
Neb.  173."     Many  other  decisions  of  this  court,  more  or 
less  inconsistent  with  the  present  cont<.nitions  of  the  de- 
fendants, are  qnoted  from  with  approval.     In  Clarke  v. 
Kocnig,  36  Neb.  572,  Larson  v.  Butts,  22  Neb.  370,  and 
subsequent  cases,  it  is  held  that  a  contract  for  the  sale  of 
a  homestead  will  not  be  specifically  enforced  unless  exe- 
cuted by  both  husband  and  wife,  nud  wlien  the  piircliaser 
is  willing  to  accept  that  part  of  the  real  estiite  which 
exceeds  $2,000  in  value  as  a  compliance  with  his  contract, 
and  this  without  regard  to  the  value  of  tlie  homestead. 


446  NEBRASKA  REt»OETS.  [Vol.  92 


Meisner  v.  HilU 


Commenting  npon  the  various  decisions  of  tliis  court 
upon  the  subject  of  liomestead,  the  brief  of  appellant  well 
says:  "If  it  bo  true  that  the  lands  and  tenements  ooi»- 
prising  the  homestead,  in  so  far  as  they  exceed  the 
pecuniary  value  of  |2,000,  are  not  intended  to  be  afforded 
any  protection  or  privilege  by  the  homestead  act,  upon 
what  ground,  then,  can  tlie  court  justify  its  previous  hold- 
ings that  a  sale  or  conveyance  of  such  lands  and  tene- 
ments,  wlien  not  signed  and  acknowledged  by  both  hus- 
band and  wife,  is  absolutely  void,  without  regard  to  the 
circumstance  that  the  value  greatly  exceeds  f  2,000?  How, 
then,  may  the  court  justify  its  holdings  that  the  executor 
or  administrator,  uiK>n  whom  the  right  of  possession  of 
all  real  estate  devolves  by  a  specific  provision  oi  the  de- 
cedent act,  cannot  dispossess  the  surviving  husband  or 
wife  of  tlie  land  previously  occupied  as  the  homestead? 
Flow,  then,  may  the  court  justify  its  previous  holdings 
that  the  sale  of  the  homestead  property  under  an  ordinary 
execution  is  absolutely  void,  notwithstanding  the  most 
formal  order  of  approval  and  confirmation  by  the  district 
court?  If  the  term  'homestead,'  used  in  the  act,  implies 
in  every  instance  a  limitation  of  pecuniary  value  ot 
|2,000,  then,  necessarily,  the  excess  value  of  the  land  and 
tenements  beyond  that  limitation  cannot  be  afforded,  any 
measure  of  protection.  Under  such  interpretation,  a  con- 
veyance by  deed  or  mortgage  of  the  lands  and  tenements 
comprising  the  family  abode,  which  are  of  the  admitted 
value  of  $10,000,  would  not,  in  so  far  as  it  operated  upon 
the  excess  valuation  of  |8,000,  affect  in  any  manner  the 
statutory  homest^^ad.  In  such  case,  the  mortgage  of  the 
owner,  in  which  the  spouse  did  not  join,  would  necessarily 
be  valid  as  to  $8,000,  and,  if  the  amount  of  the  mortgage 
covered  no  more  than  the  overplus  or  excess  value,  it 
would  be  valid  and  enforceable  in  its  entirety." 

We  conclude  therefore  that  the  decision  in  Tyson  t?. 
Tyson,  supra,  and  similar  expressions  affecting  rights 
between  the  surviving  spouse  and  the  heirs  in  Teske  t>. 
Dittherner,  70  Neb.  544,  Meek  v.  Lamje^  65  Neb-  783,  and 
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War  dell  v.  Wardell,  71  Neb.  774,  and  other  cases,  ought 
to  be  overruled.  This  decision  does  not  affect  former 
holdings  of  this  court  in  regard  to  the  rights  of  creditors 
against  homestead  property. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instruction  to  enter  a  decree  in 
harmony  with  the  views  expressed  in  this  opinion. 

Bbvebsed. 
Hameb,  J.,  concurring. 

On  or  about  the  2d  day  of  March,  1909,  George  Meisner 
died  intestate  in  Buffalo  county,  Nebraska,  leaving  a 
widow,  and  the  defendants  who  are  his  children  by  a  former 
marriage.  At  the  time  of  his  death  he  owned  a  section  of 
land  near  Shelton,  in  that  county,  3ft-l(Mft,  on  the  north- 
west quarter  of  which  he  and  his  wife  then  resided  in  a 
dwelling-house  stipulated  to  be  of  the  value  of  |8;000. 
They  had  lived  together  (m  this  particular  quarter  about 
14  years  immediately  prior  to  his  death,  and  this  quarter 
and  the  dw^ling-house  are  claimed  as  the  family  home- 
stead. The  lajid,  exclusive  of  the  dwelling-house,  is 
claimed  to  have  been  worth  flOO  an  acre.  In  addition  to 
this  particular  section,  George  Meisner  owned  many  sec- 
tions in  the  vicinity,  and  his  estate  was  worth  more  than 
a  million  dollars.  By  a  voluntary  agreement  the  widow 
and  the  heirs  made  partition  of  all  the  real  property  be- 
longing to  said  estate  except  the  home  place;  that  is,  the 
northwest  quarter  of  36-10-13.  '  The  widow  contended  that 
she  was  entitled  to  the  use  of  the  dwelling  for  life,  with 
so  much  of  the  land  upon  which  it  was  situated  as  was 
necessary  and  appropriate  for  the  reasonable  enjoyment 
of  the  same  as  a  home.  The  other  heirs  contended  that 
the  dwelling  itself  was  of  greater  value  than  f 2,000,  and 
that  they  were  entitled  to  have  the  same  sold,  and  that, 
after  paying  the  widow  the  present  value  of  a  life  estate 
in  f2,000,  they  were  entitled  to  have  the  remainder  di- 
vided among  the  heirs.  Mrs.  Meisner  and  the  heirs  en- 
tered into  an  agreement  for  the  submission  of  the  ques* 
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tion  in  dispute  to  the  district  court  and  for  the  disposi- 
tion of  the  said  home  place  according  to  their  rights  as 
they  might  be  determined  by  said  court..  A  suit  was 
brought  in  the  district  court  for  Buffalo  county,  in  which 
a  judgment  was  rendered  to  the  effect  that,  the  home 
place  being  worth  more  than  f 2,000,  the  homestead  right 
of  the  widow  was  limited  to  the  use  during  her  lifetime 
of  the  sum  of  $2,000  in  money.  By  the  judgment  the 
present  value  of  Mrs.  Meisner^s  interest  was  found  to  be 
$1,464.  The  pleadings  and  an  agreement  made  between 
the  parties  state  the  facts. 

The  district  court  found  and  decreed:  "(1)  That  the 
plaintiff  has  a  homestead  interest  in  the  premises  de- 
scribed in  the  petition;  but  that  said  interest  is  limited 
to  the  use  for  life  of  the  sum  of  $2,000.  (2)  That  the 
present  value  of  the  homestead  interest  in  said  property 
is  the  sum  of  $1,464.  It  is  further  ordered  and  decreed 
that  the  plaint iflf's  homestead  interest  in  the  premises 
in  the  petition  mentioned  be  limited  to  the  right  to  the 
use  of  $2,000  for  and  during  her  natural' life,  the  present 
value  of  which  is  the  said  sum  of  $1,464 ;  and  that  she  be 
forever  barred  and  restrained  from  claiming  any  further 
or  greater  homestead  interest  therein."  The  plaintiflf 
excepted  to  so  much  of  said  finding  and  decree  as  limited 
her  homestead  right  to  the  sura  of  $2,000,  and  appealed 
to  this  court  from  the  judgment  rendered. 

Whether  there  is  a  succession  to  the  surviving  spouse 
implied  by  the  word  "homestead"  in  the  present  act  of 
1879  is  the  question  to  be  determined.  We  will  begin 
with  the  consideration  of  the  homestead  act  of  1879. 
Laws  1879,  p.  57.  Section  17  of  that  act  reads:  "If  the 
homestead  was  selected  from  the  separate  property  of 
either  husband  or  wife,  it  vests,  on  the  death  of  the  per- 
son from  whose  property  it  was  selected,  in  the  survivor 
for  life,  and  afterwards  in  his  or  her  heirs  forever,  sub- 
ject to  the  power  of  the  decedent  to  dispose  of  the  same, 
except  the  life  estate  of  the  survivor,  hy  mil  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  lia- 
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bility  contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  such  as  exists  op 
hasT)een  created  under  the  provisions  of  this  chapter.'^ 
The  foregoing  denies  the  power  of  the  decedent  to  dis^pose 
of  "the  life  estate  of  the  survivor."  The  homestead 
selected  from  the  sejiarate  property  of  either  husband  or 
wife  vests  "in  the  survivor  for  life."  Afterwards  it  vests 
in  the  heirs  of  the  husband  or  wife  from  whose  property 
it  has  been  selected.  The  homestead  coming  from  the 
separate  property  of  either  the  husband  or  wife  vests  "in 
the  survivor  for  life."  Section  4  of  the  act  provides :  "The 
homestead  of  a  married  person  cannot  be  conveyed  or  en- 
cumbered unless  the  instrument  by  which  it  is  conveyed 
or  encumbered  is  executed  and  acknowledged  by  both 
husband  and  wife/^  This  is  substantially  a  reproduction 
of  the  substance  of  section  3  in  the  act  of  1877,  hereafter 
referred  to  and  discussed.  Seemingly  the  purpose  of  the 
legislature  by  the  enactment  of  these  sections  was  to  pro- 
tect the  person  who  is  once  married  from  losing  his  or 
her  home  by  any  action  of  the  spouse,  or  by  any  action  of 
the  creditors  of  the  si)ouse.  This  may  give  a  very  sub- 
stantial effect  to  the  succession  of  the  homestead  right 
to  the  "survivor  for  life.^^ 

The  first  legislation  on  the  subject  of  the  homestead  in 
Nebraska  was  in  1860,  when  the  legislature  passed  an  act 
contained  in  1  Complete  Session  Laws,  p.  648.  It  is  also 
in  Revised  Statutes  1866,  «ec.  525,  p.  484.  "A  homestead, 
consisting  of  any  quantity  of  land  not  exceeding  160 
acres,  and  the  dwelling-house  thereon  and  its  appurte- 
nances, to  be  selected  by  the  owner  thereof,  and  not  in- 
cluded in  any  incorporated  town,  city,  or  village,  or,  in- 
stead thereof,  at  the  option  of  the  owner,  a  quantity  of 
contiguous  land,  not  exceeding  in  amount  two  lots,  being 
within  an  incorporated  town,  city,  or  village,  and  the 
dwelling-house  thereon  and  its  appurtenances,  owned  and 
occupied  by  any  resident  of  the  territory,  being  the  head 
of  a  family,  shall  not  be  subject  to  attachment,  levy,  or 
32 
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sale,  upon  execution  or  any  other  process  issuing  out  of 
any  court  within  this  territory,  so  long  as  the  same  shall 
be  owned  and  occupied  by  the  debtor  as  such  homestead. 
This  section  sliall  be  deemed  and  construed  to  exempt 
such  hom(^stead  in  tlie  manner  aforesaid  during  the  time 
it  shall  be  occupied  by  any  one  or  more  of  the  family  of 
the  debtor,  or  by  the  widow  op  minor  child  or  children  of 
any  deceased  person  who  was,  when  living,  entitled  to  the 
benefit  of  tliis  subdivision;  provided,  that  the  homestead 
mansion  and  20  acres  of  land  whereon  the  mansion  is 
situate,  and  land  adjoining  the  same  to  the  extent  of  |500 
in  value,  all  being  without  an  incorporated  town,  city,  or 
village,  shall  be  exempted,  and  no  more."  Here  is  a 
homestead  exempted  as  against  creditors  for  the  use  of 
the  family,  and  tlie  widow  or  minor  child  of  any  deceased 
person  who  was  entitled  to  the  benefit  of  the  provision 
may  occupy  the  land  without  any  limit  as  to  timey  be- 
cause the  time  is  "the  time  it  shall  be  occupied"  by  any 
one  of  the  persons  named,  and  they  are  determined  by  the 
act  to  be  the  family. 

In  Dorriuffton  v.  Myers,  11  Neb.  388,  the  head  of  the 
family  was  a  widower.  This  court  said:  "When  as  the 
head  of  a  family  he  entered  into  possession  of  this  home- 
stead, he  became  vested,  so  to  speak,  of  a  homestead  estate 
therein,  whicli  was  alienable  only  by  sale  or  abandon- 
ment." If  this  be  true,  then  the  occupant  mentioned 
could  ccmtinue  indefinitely  to  occupy  the  place.  This 
court  said  in  the  case  cited:  "Neither  the  death  of  the 
wife,  nor  her  abandonment  of  her  husband,  nor  the  ar- 
rival at  full  ago  and  departure  from  the  parental  roof  of 
all  the  sons  and  daughters,  would  have  tlie  effect  of  dis- 
mantling the  liomestead  of  the  protection  of  the  exemp- 
tion law." 

It  will  be  noticed  that  the  homestead  provided  for  by 
section  525  of  the  code  of  1866  had  no  specific  value.  It 
was  a  place  to  live.  There  was  a  limit  to  the  value  of  the 
land  adjoining  the  first  20  acres  on  which  the  mansion 
stood,  but  the  "homestead  mansion"  and  the  20  acres 
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le  stood  might  be  of  any  value.  It 
ining  aa  exemption  of  vioney,  it  was 
laee  to  live.  In  the  body  of  the  sec- 
imu  iL  in  BMiu;  iuis  section  shall  be  deemed  and  con- 
.strued  to  exempt  such  homestead  in  the  manner  afore- 
said during  tlie  time  U  shall  be  occupied  by  any  one  or 
more  of  the  family  of  the  debtor,  or  by  the  widow  or 
minor  child  or  children  of  any  deceased  person  wlio  was, 
when  living,  entitled  to  the  benefit  of  this  subdivision." 
Here  ia  the  matter  of  occupation  that  is  to  be  protected, 
and  it  applies  to  "any  one"  of  the  family  of  the  debtor,  or 
to  his  widow  or  minor  cliild,  or  to  the  child  or  minor  chil-> 
dren  of  any  deceased  person  who  was,  when  living,  en- 
titled to  the  benefit  of  the  act 

The  act  of  18(i0  was  still  in  force  on  the'  24th  of  June, 
1867,  when  it  was  amended  by  the  legislature.  The 
iimendnient  made  section  525  of  the  code  of  civil  pro- 
cedure of  the  Revised  Statutes  of  18fi6  read:  "A  home- 
stead, consisting  of  any  (luantity  of  land  not  exceeding 
160  acres,  and  the  dwelling-house  thereon  and  its  ap- 
purtenances, to  be  selected  t»y  the  owner  thereof,  and  not 
included  in  any  incorporatfd  city  or  village,  or,  instead 
thereof,  at  the  option  of  the  owner,  a  quantity  of  con- 
tiguous land  not  exceeding  two  lots,  being  within  an  in- 
corporated town,  city,  or. village,  •  •  •  or  in  lieu  of 
the  above,  a  lot  or  parcel  of  contiguous  land  not  exceeding 
20  acres,  being,  within  the  limits  of  an  incorporated  town, 
city,  or  village,  the  said  parcel  or  lot  of  land  not  being 
laid  off  into  streets,  blocks,  and  lots,  owned  and  occupied 
by  any  resident  of  the  state,  being  the  head  of  a  family, 
shall  not  be  subject  to  attachment,  levy^  or  sale  upon  ex- 
ecution or  other  process  issuing  out  of  any  court  in  the 
state  so  long  as.the  same  shall  be  owned  and  occupied  by 
the  debtor  as  such  homestead.  This  section  shall  be 
deemed  and  construed  to  exempt  such  homestead  in 
the  manner  aforesaid,  as  well  after  as  before  the 
death  of  the  debtor,  and  in  the  event  of  the  death 
of  the  debtor   the  estate   in   such    bouiestead   shall    de- 
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HcQud  to  and  be  Tosted  in  his  heirs  at  law  or  legatees^ 
free  and  divested  from  all  claims  if  (of)  any  creditors 
thereto."  2  Complete  Session  Laws,  p.  376.  The  section 
as  amoDd(»d  at  that  time  refers  to  land  and  dwell ing-hon»e 
and  ai)purteiiances  heing  a  place  to  live,  and  says  nothing 
of  valuation.  It  contains  an  amendment  which  seems 
quite  important.  It  is:  "This  section  shall  be  deemed 
and  constrmnl  to  exempt  such  homestead  in  the  manner 
aforesaid,  as  well  after  as  before  the  death  of  the  debtor, 
and  in  the  event  of  the  death  of  the  debtor  the  estate  in 
such  homestead  shall  descend  to  and  be  vested  in  his 
heirs  at  law  or  lejjatees,  free  and  divested  from  all  claims 
if  (of)  any  creditors  tliereto.''  This  section  525  of  the 
ciHle  of  civil  pnxedure  as  amended  still  remained  the 
law  of  the  state  at  the  time  of  the  publication  of  the 
(Jeiieral  Statuti^s  of  Nebraska  of  1873.  This  act  as  amended 
continues  the  homestead  exempti<m  absolutely  regardless 
of  the  value  of  the  i>roi)erty  exempted.  The  original  act 
of  18li0  refers  to  the  dwelling-house  as  the  homestead 
mansion.  As  the  law  was  left  after  it  was  amended  June 
24,  1S(J7.  the  homestead  was  exempt  withcmt  regard  to  its 
value,  and  it  dc^scendrd  to  the  heirs  divested  of  any  claim 
of  any  crcMlitor.  The  law  continued  in  this  way  until  the 
25th  of  F(»hrnary,  1S73,  when  a  new  act  was  passed.  2 
Complete  Scission  Laws,  p.  843.  It  will  be  seen  that  for 
15  vears  there  was  in  Nebraska  a  homestead  law  for  the 
benefit  of  the*  family  which  contained  no  provision  what- 
ever concerning  the  value  of  the  projx^rty  exempted.  It 
might  be  $5,000,  or  ?10,000,  or  any  other  sum  of  money. 

By  the  act  of  February  25,  1875,  there  came  into  ex- 
istence for  the  first  time  that  provision  that  the  home- 
stead should  not  (»xceed  $2,000  in  valua  It  reads  as  fol- 
lows:  '*The  family  homestead  of  each  head  of  a  family, 
ccmsisting  of  jiny  quantity  of  land  not  exceeding  160 
acres,  and  tlie  dwc^lling-house  thereon  and  its  appurte- 
nances, shall  be  exempt  from  attachment,  levy,  or  sale 
upon  execution  or  other  process  issuing  out  of  any  court 
in  the  state,  so  long  as  the  same  shall  be  owned  and  oc- 
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ebtor  as  such  homestead ;  provided,  that 
iuid  appurtenances  situated  thereon  shall 
)  in  value;  provided,  that  such  exemption 

to  homesteads  which  have  been  hereto- 
ay  be  hereafter,  mortgaged  by  the  owners 
nplete  Session  Laws,  p.  843.  Section  1 
was  amended  Fcbruarj  13,  1877,  to  read 
at  section  one  (1)  of  an  act  entitled  'An 
e  homestead  of  families  from  attachment, 
an  execution  or  other  pi-ocess  issuing  out 
the  state  of  Nebraska,'  approved  Febrn- 

amended  to  road  as  follows:  Se<'tion  1. 
stead  of  each  head  of  a  family,  consisting 
of  land  not  exceeding  H!0  acres,  and  the 
liereon  and  its  appurtenances,  shall  be 
achment,  Xevy,  or  sale,  upon  executi(m  or 
uing  oat  of  any  court  in  the  state,  so  long 
I  be  owned  and  (wcupiod  by  tlie  debtor  as 

provided,  that  such  homestead  and  ap- 
lated  thereim  sluiU  not  exceed  $2,000  in 

IDth  of  Felipuiiry,  1877,  the  liomestead 
mended  and  re-enacted.  2  Complete  Ses- 
3. 

rs  heretofore  mentioned  was  rci)ealed  by 
along  with  the  act  of  1877,  and  it  is  the 
ch  remains  to  be  discussed.  In  al)  the 
I  to  in  which  there  is  a  liniitation  upon 
f  $2,000,  it  is  aj/uinst  creditors,  and  not 
I'ivor.     The  failure  to  express  the  Siime 

tlie  succLssion   would  seem  to  indicate 

the  intention  of  the  legislative  body  to 
tatiou  in  the  matter  of  succession.  The 
very  carefully  provided  for  a  means  to 
tss  of  the  value  of  the  hoimwtead  above 
ymeut  of  any  judgment  that  may  be  ren- 

is  said  about  a  $2,000  homestead.  It  is 
imestead  to  wliich  "the  survivor  for  life" 
he    legislature    had    intended    that    only 
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.?2,000  should  go  to  the  surviving  husband  or  wife,  and 
tliat  any  excess  above  that  should  go  to  tlie  other  heirs, 
why  should  it  not  have  said  so?  In  the  event  that  the 
homestead  is  above  ?2,000  in  value,  it  is  not  saved  at  all 
as  against  tlie  lieirs,  but  f2,000  in  money  is  saved  as  a 
homestead  exemption.  It  is  a  different  homestead  that 
is  contemplated  by  section  17  of  the  act  of  1879.  That  is 
a  homestead  to  which  the  survivor  succeeds  when  the  hus- 
band or  wife  dies.  It  is  to  furnish  the  home  for  the 
family.  It  is  to  include  the  shelter  which  protects  those 
who  are  members  of  the  family.  The  courts  should  es- 
tablish a  beneficent  rule  by  which  the  widow  and  the 
children,  when  the  husband  dies,  will  be  left  in  the  home, 
and,  after  the  children  are  grown  up,  the  widow  should 
be  permitted  to  remain  in  the  old  home  where  she  has 
resided  with  her  husband,  and  which  she  has  perhaps 
faithfully  helped  to  earn  and  save.  There  is  no  reason- 
able excuse  for  cutting  down  the  interest  of  the  homestead 
succession  which  should  go  to  the  tcidow  and  provide  for 
lier  a  home  during  her  declining  years.  The  widow  ought 
to  be  permitted  to  live  in  the  same  house  which  she  and 
her  husband  have  occupied  together,  and  she  ought  not 
to  be  punished  because  the  bread-winner  is  dead. 

Section  1,  ch.  49,  laws  1907,  enacts:  "When  any  i)er80ii 
shall  die,  leaving  a  husband  or  wife  surviving,  all  the 
real  estate  of  which  the  deceased  was  seized  of  an  estate 
of  inheritance  ♦  ♦  ♦  shall  descend  subject  to  *  *  • 
the  rights  of  homestead."  It  would  seem  that  there  is  no 
conflict  between  this  statute  covering  the  succession  of 
heirs  of  descendants  and  the  law  of  1879  relating  to  home- 
steads. The  statute  is  intended  as  a  complete  protection 
to  the  family  against  the  right  of  arbitrary  domination 
by  the  husband  or  wife  who  happens  to  hold  the  title  to 
lie  homestead  estate.  This  is  the  direct  provision  of  sec- 
tion 4  of  the  act  of  1879,  and  the  same  idea  was  fully  ex- 
pressed in  section  3  of  the  act  of  1877.  Section  4  of  the 
act  of  1879  reads:  "The  homestead  of  a  married  person 
cannot  be  conveyed  or  encumbered  iiiilet-s  the  instrument 
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by  which  it  is  conveyed  or  encumbered  is  executed  and 
acknowledged  by  both  husband  and  wife."  Laws  1879, 
p.  58.  Se<^tion  3  of  the  act  of  1877  reads:  "A  conveyance 
or  encumbrance  by  the  owner  is  of  no  validity  unless  the 
husband  and  wife,  if  the  owner  is  married,  concur  in  and 
sign  the  same  joint  instrument"  Laws  1877,  p.  34.  The 
homestead  act  of  1877  protects  the  homestead  exemption 
from  the  creditor  to  the  extent  of  f 2,000,  and  it  protects 
the  homestead  itself  from  the  improvident  act .  of  the 
owner  of  the  legal  title. 

This  record  does  not  involve  the  rights  of  the  creditors. 
It  deals  with  the  rights  of  inheritance  of  the  heirs  at  law 
as  against  the  widow.  In  Galligher  v.  Smiley,  28  Neb. 
189,  Chief  Justice  Reese,  delivering  the  opinion  of  this 
court,  said:  "In  its  inception  a  homestead  is  a  parcel 
of  land  On  which  the  family  resides,  and  which  is  to  them 
a  home."  In  Palmer  v.  Smoyer,  74  Neb.  108,  the  defini- 
tion of  Judge  Reese  was  quoted  with  approval. 

In  Palmer  v.  Sawyer,  supra,  this  court  held  that  the 
man  who  had  acquired  a  homest^^ad  estate  during  the 
subsistence  of  a  family  relationship  was  entitled  to 
occupy  the  premises  after  the  family  relationship  had 
been  broken  up  by  death  and  removal.  In  that  case  Al- 
bert Palmer  purchased  the  land  in  controversy  in  the 
year  1898,  and  at  that  time  was  a  widower  with  three 
minor  children  living  with  him  upon  the  premises.  One 
of  the  children  died  and  two  moved  away,  so  that  the 
father  was  left  alone  in  the  possession  and  occupancy  of 
the  premises.  A  judgment  was  rendered  against  him,  and 
an  execution  was  levied  on  the  land,  and  there  was  a  pro- 
ceeding to  enjoin  the  sale.  The  question  to  be  determined 
was  whether  the  plaintiff  was  entitled  to  claim  the  prop- 
erty as  his  homestead.  The  court  held  the  "head  of  the 
family"  to  include  "every  person  who  has  residing  on  the 
premises  with  him  or  her,  and  under  his  care  and  main- 
tenance, either:  (1)  His  or  her  minor  child,  or  the  minor 
child  of  his  or  her  deceased  wife  or  husband."  This  court 
then  recites  section  17,  and  in  connection  with  the  two 
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proviPioTLs  so  recited  Rjiy:  "It  will  be  noticed  that  the 
provisions  of  these  statutes  resene  the  homestead  right 
to  every  person  wlio  is  the  head  of  a  family  as  defined  in 
section  15,  wliether  married  or  unmarried  at  the  time 
of  the  acquisition.  When  the  homestead  right  is  acquired 
by  a  maiTied  person,  it  cannot  be  conveyed  or  encum- 
bered, unless  the  instrument  by  which  it  is  conveyed  or 
encumbered  is  executed  and  acknowledged  by  both  hus- 
band and  wife,  under  section  4."  The  court  cite  Whit- 
lock  V.  Oosson,  35  Neb.  829,  and  say  that  this  section  of 
the  statute  was  declared  to  make  the  conveyance  of  a 
homestead  executed  by  the  husband  alone  void,  not  only 
void  as  to  the  interest  of  the  wife,  but  also  as  to  the  in- 
terest of  the  husbaud  who  executed  it  When  a  home- 
stead right  is  acquired,  it  can  only  be  divested  in  the 
manner  prescribed  by  statute.  This  principle  is  supported 
by  a  line  of  decisions  of  this  court  cited  in  the  opinion, 
and  has  been  subsequently  followed  in  Giles  v.  Miller,  36 
Neb.  346;  Clarke  v.  Kocnig,  36  Neb.  572;  Violet  v.  Rose, 
39  Neb.  660;  Havemvytr  v.  Dahn,  48  Neb.  536.  If  the 
homestead  in  controversy  had  been  selected  from  the 
lands  of  the  deceased  wife,  on  the  death  of  the  wife,  the 
homestead  right  would  have  descended  to  the  husband 
for  life,  ichcther  any  children  had  been  horn  of  the  inar- 
riage  or  not.  In  Dorrington  v.  Myers,  11  Neb.  388,  this 
court  said :  "Neither  the  death  of  the  wife,  nor  her  aban- 
donment of  her  husband,  nor  the  arrival  at  full  age  and 
departure  from  the  parental  roof  of  all  tlie  sons  and 
daughters,  would  have  the  efifect  of  dismantling  tlie  home- 
stead of  the  protection  of  the  exemption  law."  In  Gal- 
Uglier  v.  Smiley,  supray  the  court  held  that  the  homestead 
right  was  beyond  the  reach  of  execution.  In  the  above 
case,  Reese,  C.  J.,  in  the  body  of  the  opinion,  says:  "At 
the  time  this  homestead  right  was  acquired,  by  a  com- 
pliance with  the  provisions  of  the  hnv,  the  whole  of  the 
tract  now  in  dispute  was  exempt  from  sale  so  long  as  its 
occupancy  ccm tinned.  While  the  judgments,  were  liens, 
for  the  payment  of  which  (if  not  allowed  to  become  dor- 
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8  pledged,  yet  tlie  homestead  ehar- 
ested  for  the  purpose  of  enfomng 
•     The  right  could  not  be  diiuin- 

the  consent   of  defendants,     Mc- 

>.  620,  626 ;  DeWitt  v.  Setcing  Ma- 

For  twenty  years  perhaps,  and 

of  the  existence  of  tlie  indehted- 
lot  be  questioned.  The  land  was 
rporate  limits  of  the  city  by  law, 
■nt  or  procurement  of  defendant, 
s  diminished  thereby."  Bassett  v. 
iolan  V.  Reed,  38  Tex.  425 ;  Barber 
199;  Ham  v.  Santa  Rosii  Bank,  62 
■  V.  Smiley,  supra,  a  70-acre  tract 
lomestead  was  brouRbt  witliin  the 

extension  of  the  city  limits,  and 
lid  under  execution.  It  was  held 
araeter  of  the  land  could  not  be 
onsent  of  the  occupant,  and  that 

sold,  although  worth  *200,0l)0. 
narrowed  by  the  qnalification  im- 
:euiption,"  the  word  "homestead" 
r9  in  its  popular  sense  to  designate 
ch  the  family  resides.  The  section 
tiables  the  creditor  to  reach  the 
That  section,  therefore,  is  for  the 

as  well  as  for  the  benefit  of  the 
ho  claims  the  "homestead  exemp- 
thnt  a  consideration  of  the  entire 

the  legislature  intended  the  limi- 
ly  only  in  favor  of  creditors,  and 
iccession  to  the  heirs  or  devisees, 
d,  on  the  petition  of  the  creditor, 
ution  only  when  the  land  "exceeds 
)f  the  homestead  exempti<m,"  and 

of  any  bid  "unless  it  e-rcerds  the 
•ad  exeinptitra,"  There  van  he  no 
h  excess,    Uy  section  12  the  Bum  to 


be  paid  the  claimant,  where  tl 
sold,  is  designated  as  "the  am 
emption."  In  five  subsequent  s 
1879  tbe  limitation  of  pecuuia 
is  six  times  referred  to  as  th 
These  references  apply  in  favo: 
terms  are  not  applied  in  coime 
OP  devisees.  Sections  4  and  17 
provisions  of  the  act  of  1877 
homestead  and  tbe  family  of 
tbe  domination  of  a  husband  o 
record  title.  The  legislative  p< 
sary  relation  to  tbe  separate  p 
of  protection  to  creditors.  Ii 
consistent  for  tbe  act  to  make 
to  the  creditors,  and  no  limitai 
Because  the  pecuniary  limitat 
is  no  reason  whatever  that  it  s 
The  legislative  policy  emtiodie* 
equal  force  seemingly  to  sectit 
17  to  completely  forbid  tbe  do 
estate  by  the  holder  of  the  l^i 
family  becoming  destroyed  npo 
or  wife  holding  the  legal  title, 
children  would  be  subject  t€ 
home,  altlMugh  no  rights  of  or 
There  is  no  pecuniary  limitai 
vision  forbidding  tbe  homeste 
cumbered  except  by  deed  exec 
both  husband  and  wife,  or  to 
»hip  on  the  death  of  the  persi 
was  selected.  It  is  not  a  certa 
tbe  surviving  spouse  gets  the  i 
The  former  aci»  were  repea! 
ture  of  1879  drew  up  a  permai 
law,  it  used  the  word  "homes 
lute  disqualification  of  the  hii 
property  it  was  selected  to  enci 
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intary  deed  or  devise,  and  preserved  id 
"*«  only  the  limitation  aa  to  value.  In  the 
^gislator  there  is  the  protection  of  the 
option"  and  the  homestead  itself,  and  sec- 
t  the  act  offer  protection  against  the  dom- 
eraon  from  whose  projKjrty  the  homestead 
.  tcithout  any  reference  whatever  to  its 
f,  and  that  means  the  protection  of  the 
'.  There  are  two  ideas  here:  (1)  A  place 
ad  claimant  where  he  and  his  family  are 
body  if  the  place  is  not  worth  more  than 
i>  if  it  does  exceed  $2,000  in  value,  then 
pbody  except  the  creditor.     Now,  in  this 

there  is  no  creditor,  and  therefore  the 
homestead  as  against  everybody.  Did  the 
lid,  then,  to  torn  the  widow  out  because 
dead  and  the  children  have  gone?  What 
Id  say,  "We  will  make  a  law  to  apply  to 
en  we  die,  and  to  our  sisters  when  they 
lows  and  to  our  mothers  when  our  fathers 
iried  and  the  itiothers  are  left  alone  in  the 
re  will  say  tliitt  there  wives  as  they  become 
l>e  turned  out  of  the  homes  they  have  oc- 
(vhich  the  children  have  been  i-aised,  and 
new  and  strange  homes  in  which  to  finish 
lat  the  other  heirs  may  each  receive  a  few 
rom    the    immediate   distribution    of    the 

future  legislature  in  Nebraska  would  do 
that,  then  it  would  seem  that  no  Nebraska 

done  it.  The  right  to  dispossess  the 
►mestead  selected  from  the  proiwrty  of  bw 
nd  is  not  written  in  the  statutes. 
ed  that  because  this  court  in  the  case  of 
,  71  Neb.  438,  rendered  a  deoisi<m  in  con- 
loctrine  announced,  therefore  the  will  of 
should  be  ignored,  and  that  an  inadvert- 
uld  bind  the  court  in  the  future  to  a  doc- 
the  BUiTiving  wife  or  husband  is  to  be  put 
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out  of  the  old  homestead,  Ib  Tyson  v.  Tyson,  supra ^ 
Peter  Tyson  died  intestate  in  Wasliington  county,  and 
the  plaintiff  in  error  was  the  widow,  and  the  defendant 
in  error  was  the  onlv  child.  The  intestate  died  seized  of 
a  farm  containing  15(>3  acrea  The  petition  which  was 
filed  in  the  county  court  alleged  that  Mary  Ella  Tyson 
chn'iiied  a  homestead  intere**t  in  said  premises,  and  oc- 
cuiMcd  the  dwellinglumse  and  buildings  under  her  claim 
tlint  the  snnie  was  the  homestead  of  the  decedent  and  her- 
self during  tlie  lifetime  of  said  decedent  and  at  the  time 
of  his  d(»;ith.  The  petition  was  filed  by  the  son,  who  al- 
leged that  the  homestead  consisting  of  the  dwelling-house 
and  outhouses  and  the  said  land  exceeiled  $2,000  in  value; 
and  tluit  Marv  Ella  Tvs(m  was  onlv  entitled  to  use  and 
r)ccui)y  said  dwell ing-liouse  and  outhouses  with  so  much 
land  u]Mm  which  the  Siime  was  situated  as,  taken  together 
with  said  buildings,  shall  equal  in  value  the  sum  of  $2,000, 
and  no  more.  It  is  also  alleged  that,  in  addition  to  said 
hcunestead,  the  said  Mary  Ella  Tyson  was  entitled  to 
dower  int(»n»st  in  said  land  to  the  extent  of  one-third 
thereof;  tiiat,  under  the  claim  of  homestead  and  dower, 
she  wrcmgfully  excluded  the  petiticmer  from  said  prem- 
ises, and  clainiiMl  tlie  whole  of  said  real  estate  as  h!)me- 
stead  and  dower;  that  she  n^fused  to  account  for  the  rent 
of  that  ]>ortit>n  not  included  in  the  homestead  interest  to 
which  she  was  entitled;  that  said  real  estate  was  of  the 
value  of  $ll,7.j(J,  and  exceeded  the  homestead  in  value  by 
§0,750.  It  was  also  all(»ged  that  Mary  Ella  Tyson  claimed 
the  right  to  receive  from  said  estate  the  sum  of  $35  a 
month  as  support,  and  that  she  was  drawing  the  same. 
There  was  a  prayer  for  the  api>ointment  of  three  persona 
to  set  off  the  homestead  and  dower  of  the.  plaintiff  by 
metes  and  bounds,  the  former  not  to  exceed  $2,000  in 
value.  The  answer  of  ifarv'  Ella  Tyson  admitted  receiv- 
ing $35  a  mt;nth  for  her  support,  and  claimed  the  exclu- 
sive right  to  use  the  land;  alleged  said  land  was  the 
homest(»ad  of  Peter  Tvson  and  Marv  Ella  Tyson  at  the 
time  of  the  (h^atji  of  said  Peter  Tyson,  and  that  said  home- 
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fr..iii  an  issue  of  fajct  ousting  such  jurisdiction.  If  the 
jurisdiction  is  ousted,  that  is  enough. 

Tlie  learned  commissioner  who  writes  the  opinion  fol- 
h>ws  up  his  first  mistake  with  a  second  one.  He  proceeds 
to  discuss  the  section  relating  to  the  exemption  of  f  2,000 
from  judfipnent  liens,  and  fails  to  reason  ui)on  the  sub- 
je(*t.  He  writes:  "Hut  it  will  not  be  claimed  that,  in  a 
case  of  that  kind,  the  surviving  spouse  would  take  a  life 
estate  in  tlie  excess  by  virtue  of  the  homestead  act.  ♦  •  ♦ 
Neitlier  are  we  able  to  see  that  tlie  surviving  spouse  has 
any  greater  riglits  when  the  claimant  of  the  excess  is  an 
heir  of  the  de(*(nised  instead  of  a  creditor."  What  the 
learned  commissioner  says  is  a  mere  dictum.  Perhaps 
the  idea  of  tlie  commissioner  who  wrote  the  opinion  is 
derived  from  the  fact  tliat  he  may  have  supposed  the  con- 
tention made  was  not  supported  by  the  pleadinga  One 
of  the  contentions  was  that  a  widow  not  owning  a  resi- 
dence suitable  to  her  condition  in  life  might  remain  in 
the  dwelling-house  of  her  husband  so  long  as  she  remained 
a  widow  without  being  chargeable  with  rent.  He  held 
this  was  not  supported  by  the  pleadings. 

We  are  now  met  with  a  statement  that,  because  of  this 
opinion,  this  court  shall  continue  to  stand  where  all  are 
agret^d  that  it  is  wrong  to  stand.  It  is  urged  as  a  reason 
why  tlie  mistake  made  in  Tyson  v,  Tyson  should  stand  is 
that  it  ha^s  been  the  acc(^pted  idea  of  the  bar  and  the 
jucl^(^s  for  a  number  of  years  that  the  $2,000  exemption 
applied  as  well  to  the  siu-vivorship  as  to  the  creditor.  It 
is  said  that  it  will  make  a  change  in  the  rule  of  property' 
rights,  and  that  there  will  be  sulBferers  in  consequence  of 
it.  The  answer  to  that  is  that  the  woman  who  livefs  to  be 
an  old  woman  and  loses  her  husband  seldom  marries 
again.  The  same  is  true  of  the  man  who  lives  to  be  an  old 
man.  It  is  the  exception  when  he  marries  again.  There 
is  no  reason  that  the  heirs  are  likely  to  be  crowded  out, 
because  at  the  death  of  the  survivor  the  heirs  go  into  full 
possession  of  the  property.  The  survivor  rarely  has  many 
years  to  live.     We  are  all  inclined  to  overestimate  the 
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The  pictures  are  hanging 
o  have  preceded  us.  They 
ssioD  no  longer.  In  a  few 
e,  and  there  will  lie  other 
aps  no  one  may  aaj  with 
of  years  that  the  average 
ELp8  five,  perhaps  ten,  not 
f  that  time  the  heirs  will 
lion  of  tliat  wliich  he  has 
nfe  or  husband  who  has 
le  tfaiDg  contemplflted  as 
ts  is  not  diingerotts  at  all, 
lanently,  and  only  main- 
■  interest  of  humanity  this 
the  mistake  in  Tyson  v. 
tlie  legislature  as  it  has 
homestead  may  survive  in 
th  of  the  wife,  even  thougli 
re  living  (Burns  v.  Keas, 
)  Ky.  183,  14  8.  W.  74; 
58  Am.  8t.  Rep.  755),  or 
oved  from  the  homestead 
'ray  v.  Ptittrrson,  65  Ark. 
the  children  have  attained 
me,  30  ^^^^sIl.  51,  70  Pac. 

—  /,  .- „ sekeeper  with  a  family. 

The  present  value  of  Mrs.  Meisner's  homestead  int^rast 
is  found  to  be  fl,464.  She  does  not  get  tliis  sum,  because 
it  is  only  the  use  of  a  |2,000  interest  in  the  Iiomestcad 
that  she  gets,  and,  when  she  dies,  the  heirs  of  the  deceased 
hold  the  property  free  and  divested  of  any  claim  she  may 
have  once  had.  The  interest  on  the  present  value,  there- 
fore, is  all  she  may  .sjifely  count  on.  Sis  per  cent,  on 
9\,^M,  the  present  value,  would  give  her  $87.84  ))er  an- 
num. The  smallness  of  the  matter  is  (juite  apparent  from 
a  consideration  of  the  insignificance  of  this  sum.  From 
this  it  would  seem  that  early  in  the  history  of  the  jieople 
of  our  state  tbey  passed  a  law  wLich  guaranteed  to  the 


464  NEBRASKA  REPORTS.  [Vol.  92 


Meisner  v.  Hill. 


"family,"  so  Ion*;  as  it  was  needed  for  that  purpose,  a 
homestead  whidi  shielded  the  young  and  the  strong  and 
the  old  and  the  feeble  alike,  and  all  in  the  interest  of  the 
home.  Sections  17  and  4  of  the  act  of  1879  contain  a 
recognition  of  the  principle  tlmt  underlies  all  the  legisla- 
tion of  the  state  upon  the  subject.  It  is  the  protection  of 
the  home,  when  once  it  is  established,  as  long  as  it  may 
be  needed  for  any  surviving  husband  or  wife.  The  family 
is  a  unit  of  the  state.  The  home  protects  it.  As  long  as 
tlie  family  exists,  the  home  should  exist.  This  court  has 
already  said  that  the  head  of  the  family  should  be  pro- 
tected in  tlie  home,  although  the  children  have  already 
grown  to  maturity  and  have  left  it.  Oalligher  v.  Smiley, 
28  Neb.  189. 
The  judgment  of  the  district  court  should  be  reversed. 

Fawceit,  J.,  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion,  for  the 
following  reasons: 

The  contest  in  this  case  is  between  plaintiff  and  the 
(laughters  of  deceased  by  a  former  wife.  At  the  time  of 
his  death,  Mr.  Meisner  was  the  owner  of  the  northwest 
(juarter  of  section  36,  township  10,  range  13,  in  Buffalo 
county,  worth,  exclusive  of  tlie  buildings,  fl6,000.  He 
had  erected  thereon  a  dwelling-house  of  the  value  of 
if9,000.  For  14  years  i)rior  to  his  death,  this  dwelling 
and  quarter  section  of  land  had  been  occupied  by  Mr. 
Meisner  and  plaintiff  as  their  home.  At  the  time  of  his 
death,  he  left  other  lands  of  the  agreed  value  of  $531,088. 
Hy  an  .agreement  entered  into  between  plaintiff  and  the 
daugliters,  a  division  of  all  of  the  lands,  otlier  than  the 
quarter  section  referred  to,  has  been  agreed  upon.  It  has 
also  been  agreed  between  them  tliat  plaintiff  shall  take 
tlie  quarter  section  in  controversy  at  an  agreed  valuation 
of  125,000,  and  account  for  the  same  under  the  decision 
to  be  rendered  in  this  case;  that  is  to  say,  she  is  to  be 
given  credit  for  the  value  of  her  homestead  interest  as 
found  by  the  court,  and  account  for  all  in  excess  thereof 


;ion  decided  by  the  district 
[p,  is  tlie  construction  to  be 
7  of  the  act  approved  Feb- 
after  September  1  of  tliat 
jse  two  sections  are  as  fol- 

►t  exceeding  in  value  $2,000, 
use  in  which  the  claimant 
,  and  the  land  on  which  the 
ig  160  acres  of  land,  to  be 
and  not  in  any  incorporated 
lereof  at  the  option  of  the 
iguous  land,  not  exceeding 
ted  city  or  villiige,  shall  be 
nd  fi'om  execution  or  forced 
'  provided," 

tead  was  selected  from  the 
isband  or  wife,  it  vesta,  on 
whose  property  it  ^'as  se- 
e,  and  afterwards  in  his  or 
lie  power  of  the  decedent  to 
e  life  estate  of  the  survivor, 
not  suliject  to  tlie  payment 
icted  by  or  existing  against 
T  of  them,  previous  to  or  at 
lusbnnd  or  wife,  except  such 
under  the  provisions  of  this 

stion  is:  Does  tlie  |2,000 
on  1,  apply  to  exeuii>tions 
is  it  also  apply  to  the  right 
isions  of  section  17?  It  is 
>unsel  for  plaintiff  that  the 
sections  of  the  act  indicate 
lind  what  might  he  termed 
lal  homestead,  and  the  other, 
^  held  as  against  creditors — 
1  applies  only  to  the  latter. 
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TIiP  title  to  tlie  art  reads  as  follow  s:  "An 
for  tliP  sclcctinii  ami  disposition  of  Iinnics 
exempt  tlK^  saiiip  fn)ni  jiKlg:nipnt  liens,  am 
ment,  low,  or  sale,  upon  execution  or  otliei 
will  Ik*  wi'ii  tliat  tlie  title  recites  that  the  act 
for  the  selection  and  disposition  of  homes 
exempt  tin-  >"iiiif,''  not  "the  same  tn  the  cxi 
hilt  "the  X'linr" — that  is  to  say,  the  hot 
jiidjrment  liens,  etc.,  iiidirating,  I  think,  t 
tion  was  to  exfinpt  the  entire  homestead,  t 
wJiieh  the  act  following  was  to  provide  fi 
ment  liens,  et<\  Section  1  of  the  act  real 
stead  not  exceeding  in  value  ^2,000,  con 
dwellintr-lionse  in  whicii  the  claimant  res 
we  read  this  clause  of  section  1  with  the  sail 
nppearinj;  in  the  title,  which  would  place 
tlie  word  "hoTiicstcjid,"  the  clause  would 
homestead,  not  exceedina;  in  value  $2,000, 
the  dwelliiiji-hoiisc,"  etc.  Tiiat  piinctuatii 
it  in  tliat  maniKT.  would  sieem  to  indicate  I 
relates  to  tlie  entire  homestead,  and  not  to 
to  be  dctcniiiiied  jwrtion  thereof.  That  tl 
strnction  which  has  been  placed  uprm  tlii 
30  years  cannot  lie  ijuestioned.  Estates  lia\ 
and  lands  partitioned,  all  over  the  state,  ii 
stmction. 

In  3Icrl-  V.  Lnuf/e.  65  Neb.  783,  suit^w 
recover  daiiiaf^es  for  the  hreach  of  an  exec 
made  by  the  inisliand  witliout  the  assent  of  \ 
sale  of  ttie  bomcstead.  In  the  syllabus  it  i 
executor>-  contract  for  the  sjtle  of  tlie  fain 
to  which  tlie  wife  is  not  a  party,  ia  invalit 
performance  dues  not  furnisli  a  basis  for  re 
ages  for  the  loss  of  the  htu'fjain.  On  pa^^e 
through  Mr.  Commissioner  IIastinos,  it  is 
less,  in  case  of  bad  faith,  or  where  the  actio 
has  caused  K]>ccial  damages,  a  right  of  acti 
for  such  injury.     ]>iit  it  would  seem  entire 


s  for  the  loss  of  a  bargain 
view  of  evident  facts  with 
Hi  incompetent  to  sell  tlie 
ilj  damages  for  1  >ss  of  the 
judgment.  Tlie  judgment; 
hly  tlie  plaintiff  is  entitled 
iolute  refusal  to  convey  any 
;  found  to  lie  worth  more 
ight  evidently  doex  not  pro- 
1  ?2,000  worth."  It  will  be 
case  involving  the  qHestion 
'8,  but  that  it  involved  the 
h  right  tlie  court  there  said 

0  more  than  f2,000, 

'eske  V.  Dittherner,  70  Neb. 
'  the  syllabus  read: 
ade  by  the  husband  with  a 
'  embraced  within  a  home- 
lODvey  the  reversionary  es- 
rovisions  of  the  homestead 
Forceable,  even  though  sub- 
itract  by  the  proniissi'e  may 

ement  includes  other  land 
le  homestead,  the  contract 
:cept  as  it  affects  the  home- 

I,  it  is  said:  "In  speaking 
le  understood  as  having  ref- 
estate  in  controversy  which 
e,  in  whicli  the  promisor, 
ly,  at  the  time,  resided,  and 
ttd  on  which  the  same  are 
eres  in  area,  nor  |2,000  in 
t,  in  a  ease  wliere  the  ques- 
)  was  not  involved,  limited 
ng-hnuse   and    its    appurfe- 

1  the  same  are  situated,  ni)t 
tor  $2,000  in  value." 
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In  Tyson  v,  Tynon,  71  Neb.  438,  the  third  paragraph  of 
the  Kvllahus  reads:  "In  a  contest  between  the  widow 
and  tlie  heirs  at  law  as  to  the  extent  of  her  homeaStead  in 
suburban  lands,  she  is  entitled  to  a  homestead  not  ex- 
ceeding IGO  acres  in  area  and  |2,000  in  value."  In  the 
opinion,  on  page  443,  it  is  said:  "Another  contention  of 
the  plaintiff  is  tliat  she  is  entitled  to  hold  and  occupy  the 
entire  tract  of  land  as  a  homestead,  regardless  of  its  value, 
and  this  contention  is  supported  by  a  more  plausible  ar- 
gument than  we  should  have  thought  possible  in  view  of 
the  j>lain  provisions  of  the  homestead  act.  A  homestead 
within  the  moaning  of  that  act,  chapter  36,  Compiled  Stat- 
utes (Annotated  Statutes  6200),  is  defined  and  limited  by 
the  first  section  tluM'eof,  which  is  as  follows:  (Section  1  of 
the  act  set  cmt.)  The  first  limitation  imposed  is  that  the 
homestcnul  sliall  not  exceed  $2,000  in  value;  the  next,  that 
it  shall  not  excc^ed  160  acres  of  land  not  in  any  incorpo- 
rated city  or  village,  or,  in  lieu  thereof,  not  exceeding  two 
lots  within  such  city  or  village.  The  head  of  a  family  might 
actually  occupy  more  than  160  acres  of  land,  not  in  an 
incorporated  city  or  village,  or  more  than  two  lots  in 
such  city  or  village,  as  a  family  homestead.  But  it  will 
not  be  claimed  that,  in  a  case  of  that  kind,  the  surviving 
spouse  would  take  a  life  estate  in  the  excess  by  virtue  of 
the  homestead  act.  The  limitation  as  to  value  is  as  cer- 
tainly and  positively  fixed  by  statute  as  the  limitiition  as 
to  quantity.  Neither  are  we  able  to  see  that  the  surviving 
spouse  has  any  greater  rights  when  the  claimant  of  the 
excess  is  an  heir  of  tlie  deceased  instead  of  a  creditor. 

• 

The  homestead,  which  vests  in  such  survivor  for  life,  is 
the  identical  lumiestead  in  quantity  and  value  Refined  in 
section  1  of  the  act.  The  statute  recognizes  none  other." 
It  will  be  seen  tliat  the  (]uestion  under  consideration  in 
the  case  at  bar  was  sciuarely  before  the  court,  and  was 
considered  and  squarely  decided  in  that  case. 

In  ^Varden  v,  WanML  71  Neb.  774,  the  third  para- 
graph of  the  syllabus  reads:  "A  homestead  exemption  is 
by  tlie  law  of  this  state  limited  to  the  value  of  12,000^  and 
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which  (■(institutes  the  homesteat 
fore,  wtik-Ii  pusses  to  the  survi 
thia  kiud,  is  iii>t  necessarily  any 
<mly  sii  iimcli  of  a  definable  tract 
dwelling  house  and  appurtenance 
in  value."  Tlie  judgment  of  tli 
fli'nied.  It  is  said  that  the  langi; 
al>ove  case  is  ohiicr  dicta,  as  api 
reason  that  there  the  right  of  ere 
I'eeonJ  iii  that  ease,  however,  e 
were  general  creditors  of  the  d( 
tained  any  Hen  \i\mn  the  land  ^ 
am  im-line<l  to  think  that,  if  the 
contended  for  hy  the  plaintiff  li 
good  in  WarileU  v.  WardeV,  for  tl 
in  that  case,  the  right  of  succi 
even  the  assertion  of  any  debts  a; 
whetlier  it  Ik?  dicta  or  not,  it  shov 
commissioner  who  wrote  that  opi 
two  able  associates,  and  approvei 
court. 

In  Jcvdce  v.  Furhiish,  115  Wis 
iiad  before  it  the  question  of  the 
lionu'stead  under  a  conveyance 
signatHPe.  In  the  opinion  the  a 
this  late  day  decide  that  as  a  a 
otlierwise,  a  differeut  result  of 
than  tlie  one  we  have  decided  u 
cites  and  comments  ninm  two  pi'i 
and  adds:  "The  law  has  thus  si 
of  a  centurj',  and  whether  the  C( 
statute  was  right  or  wrong  it  mi; 
law  the  same  as  if  the  idea  in 
pressed  in  the  statute.  It  relate: 
come,  by  tlie  lapse  of  time,  a  m 
well-settled  principles,  can  onlj 
legislative  enjictment."  In  concl 
follows  frum  what  has  been  sai 
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cases  referred  to)  rule  this  case.  To  try  to  distinguish 
one  case  from  another  upon  the  facts,  where  the  ruling 
principles  in  one  are  plainly  identical  with  those  in  the 
other,  creates  uncertainty  and  confusion  in  the  law.  That 
should  be  avoided  as  to  any  subject,  but  particularly  in 
respect  to  titles  to  real  property."  The  reasons  there 
given  for  following  the  former  decisions  appeal  to  me  as 
eminently  sound.  The  ruling  principles  in  the  four 
former  opinions  of  this  court  are  plainly  identical  with  the 
present  case,  and  to  attempt  now  to  distinguish  one  from 
another  upon  tl>e  facts  would,  as  stated  by  the  Wisconsin 
court,  "create  uncertainty  and  confusion  in  the  law." 

Our  former  holdings,  together  with  a  similar  and  state- 
wide construction  of  tlie  act  by  the  district  courts  for 
more  than  30  years,  should  set  the  matter  kt  rest.  I  am 
unwilling  at  this  late  day  to  disturb  that  which  for  so 
many  years  has  been  considered  settled.  I  therefore  con- 
clude that  the  limitation  of  |2,000,  expressed  in  section  1, 
is  not  restricted  to  exemptions  against  creditors,  but  also 
applies  to  the  right  of  succession  under  the  provisions  of 
section  17,  and  insist  that  a  construction  of  a  statute, 
established  by  a  line  of  former  decisions  of  this  court, 
uniformly  followed  by  the  district  courts,  and  long  ac- 
quiesced in  by  the  bar,  should  not,  ordinarily,  be  disturbed, 
even  though  the  court,  as  subsequently  constituted,  might 
have  placed  a  different  construction  upon  such  statute,  if 
before  it  for  the  first  time. 

Babnes  and  Letton,  JJ.,  concur  in  above  dissent. 


Adolph  Lazure,  appellant,  v.  Maverick  Loan  &  Trust 

Company,  appellee. 

Filed  Novembek  13, 1912.     No.  16,794. 

Taxation:  Repemption  From  Sale.  Before  bringing  an  action  to  re- 
deem from  tax  sale  and  treasurer's  deed,  all  taxes  subsequent  to 
the  sale,  due  and  payable,  must  be  paid.     If  subsequent  taxes 
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have  been  paid  by  the  purchaser  at  tax  sale,  the  amount  bo  paid, 
with  Interest,  should  be  included  in  the  decree  allowing  the  re- 
demption. The  landowner  la  not  required  to  reimburse  the 
purchaser  at  tal  sale  before  bringing  his  action  to  redeem. 

Appeal  from  the  district  court  for  Box  Butte  county: 
William  H.  Westover,  Judge.    Reversed  toith  directions. 

John  Lothrop  and  B.  F.  Oilman^  for  appellant 
C.  Patterson,  contra. 

Sedgwick,  J. 

The  defeiidjint  claims  an  interest  in  the  land  in  ques- 
tion by  virtue  of  an  administrative  sale  for  the  taxes  as- 
sessed thereon  in  the  year  1904  and  a  treasurer's  deed 
l)ui*suant  thereto.  Tlie  plaintiff  brought  this  action  to 
redeem  the  land  from  tlie  taxes,  claiming  tliat  the  treas- 
urer's deed  was  void.  The  trial  court  found  for  the  de- 
fendant, and  the  phiintilT  lias  api)ealed. 

It  is  conceded  that  the  tax  deed  was  void  for  several 
reasims,  and  it  is  contended  by  the  defendant  that  he  has 
paid  all  the  subsequent  taxes  upon  the  land,  and  that  the 
plaintiflf  cannot  maintain  this  action  to  redeem  without 
first  n^mbursing  liim  for  the  taxes  so  paid.  This  does 
not  constitute  a  defense  to  the  action.  '  Section  11111, 
Ann.  St.  1911,  provides  that  the  owner  of  land  sold  for 
taxes  may  redeem  by  paying  the  amount  of  taxes  for 
which  the  hand  was  sold,  witli  interest,  "together  with  all 
other  taxes  subse(iuently  paid."  The  taxc^,  according  to 
the  admissions  of  the  parties  upon  the  record,  have  all 
been  paid,  and  to  reiiuire  the  plaintiflf  to  reimburse  the 
defendant  for  subsequent  taxes  paid  would,  'in  the  lan- 
guage of  the  supreme  court  of  Iowa,  "not  be  a  payment 
of  tlie  taxes.  It  would  be  a  reimbursement  for  taxes 
previously  paid."  Taylor  v.  Ormshy  Bros,,  66  la.  109 
Our  statute  re(iuiring  the  payment  of  taxes  before  bring- 
ing an  action  to  redeem  was  borrowed  from  Iowa,  The 
construction  tliat  court  put  upon  it  is  a  reasonable  one, 
and  we  are  content  to  follow  it. 
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rict  court  is  reversed  aod  the 
:ioiis  to  allow  the  plaintiff  to 


NT,  V.  Thomas  J.  Majoes, 

U.LEB. 

13.1918.    No.  16,806. 

ip:  Accounting.  An  agreement  o( 
,  or  between  one  partner  and  tbe 
i  partner,  br  wblch  a  dlvlston  Is 
partnership  property,  some  of  which 
the  statute  providing  tbat  no  estate 
created,  granted,  assigned,  aurren- 
y  operation  of  law,  "or  by  a  deed 
Comp.  St.  1911,  cb.  32,  sec.  3.  3ucb 
may  be  oral.  If  upon  aufflcfent  con- 


'  BETWBEn  Pabtners.  Such 
providing  that  one  of  the  partners 
e  land  and  have  the  proceeds  above 
In  section  74,  ch.  73,  Comp.  St  1911, 
enta  or  brohera  to  sell  lands, 
[n  an  action  upon  an  alleged  settle- 
atntltf  must  allege  that  there  was 
for  bta  claim,  and  that  It  was  made 
ere  Is  no  consideration  tor  the  al- 

[tetftlon  In  an  action  to  recover  upon 
lent  or  compromise  must  show  some 
t,  or  It  will  be  subject  to  a  general 


court  for  Lancaster  county; 


>enant. 
jrrell,  contra. 
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This  cjisp  wiiB  decided  in  th 
rnster  eounty  upon  a  peneral  d 
petition,  and  tlie  plaintiff  has  ap 

Tlie  petition  aliefred  tliat  the 
tiffB  husband  were  formerly  in 
cantile  biiRinrss,  and  that  they 
Imsinfss,  and  took  as  part  cons 
of  land  located  in  Itos  Tlntte  coi 
in  the  name  of  the  defendant,  ai 
plaintiff's  Iin«1mnd  died,  and  tin 
session  of  the  land  "to  wind  np 
nernhip,  pay  the  ohligationB,  if 
paid,  reduce  the  a.sspts,  inchidin 
estate,  to  money,  and  odjnRt  ai 
ship.  That  the  matter  ran  ah 
about  ttie  months  of  February  < 
years),  the  said  defendant  hei 
real  estate  all  the  time  and  recoi 
prfK-eeds  thereof,  and  all  the  tin 
ing  said  partnership  matters;" 
mandcd  a  settlement  of  the  pai 
the  defendant  account  to  her,  fo 
"for  the  interest  of  her  said  de 
said  partnership  property;"  tl 
and  had  existed  for  some  time 
ptaiiititT  and  her  children  in  th 
insisting  for  herself  and  child 
terest  in  the  real  estate,  and  ili 
they  bad  no  interest  therein,  a 
tween  tlie  parties,  the  plaintiff 
this  plaintiff  should  proceed  to 
out  of  the  sale  of  the  same  the  s 
|S,000,  and  all  over  and  above 
lie  received  by  this  plaintiff  for 
the  Kiiid  children;"  that  the  pi 
who  was  ready  and  able  and  ^ 
$12,000  for  tlie  real  estate,  wh 


EMBER  TERM,  1912. 


i  (lefenilant,  but  be  "refused  to  com- 
F-  said  contract,  but,  on  the  contrary, 
ompk'tely  repudiated  the  same  and 
deed  to  said  real  estate;"  that  there 
if  tlie  plaintiff  and  her  husband,  who 
ime  of  her  husband's  deatli.  The  al- 
dren  were  minors  at  the  time  of  the 
not,  of  course,  an  allegation  that  they 
irae  of  making  the  alleged  contract, 
later,  but  this  perhaps  is  not  a  ma< 

>8  that  an  oral  contract  of  this  kind 
cause  of  the  statute  of  frauds.  There 
any  merit  in  this  objection  because 
in  the  land  was  created  or  attempted 
Bd,  assigned,  or  surrendered  or  de- 
contract. 

,ct  would  not  be  within  the  statute 
acts  of  agency  for  the  sale  of  real 
ting  and  signed  by  the  parties,  since 
ict  of  agency,  but  was  rather  an  at- 
tcrs  arising  out  of  the  relation  of 

,  the  petition  entirely  fails  to  state 
atber  reasons.  It  was,  of  course,  the 
g  partner  to  take  po88(\'^ion  of  the 
busines.'f  of  tlie  imrtnership,  pay  its 
)  the  assets,  including  the  land,  into 
d  settle  up  the  partnei-ship  business, 
petition  he  was  at  all  times  attempt- 
tiff's  husband,  if  living,  would  have 
t  proceeds  of  tlie  land  until  all  this 
r  husband  was  living,  he  would  have 
,  in  the  business  as  would  without 
For  a  contract  of  spttlenient  between 
idantf  adjusting  tlieir  mutual  rights 
)artnership,  and  it  may  he  that  this 
icient  to  afford  a  basis  for  a  contract 
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of  the  nature  of  the  one  allegenl.  Tbe  plaintiff,  however, 
did  not  succeed  directly  t()  the  rights  of  her  husband  in 
the  assets  of  tlie  partnership,  since  for  the  purpose  of  set- 
tlement between  the  parties  such  assets  are  regarded  as 
personal  property.  She  would  have  an  interest  in  the 
proceeds  of  the  land,  provided  that,  after  closing  the  part- 
nership business,  the  assets  of  the  partnership  were  more 
than  sufficient  to  adjust  the  claims  against  the  partner- 
ship, and  provided,  further,  that  the  share  of  the  estate 
of  the  deceased  partner  therein  was,  tc^ether  with  the 
other  property  of  the  estate,  more  than  suflScient  to  ad- 
just the  liabilities  of  the  estate  and  pay  the  costs  of  ad- 
ministration. She  had  no  le}i:al  title  or  claim  to  the 
assets  of  her  husband's  estate,  as  they  belonged  to  the  ad- 
ministrator. She  did  not  have  any  right  of  action  against 
the  defendant  to  settle  or  compromise.  The  defendant 
was  still  att(Mii])ting  to  adjust  the  partnership  business, 
and  an  action  for  an  ac(*(>unting  and  adjusting  of  the 
partner's  interest  could  only  be  maintained  by  the  ad- 
ministrator of  the  (»state  of  the  deceased  partner.  If  she 
had  any  int(»rest  whatever  in  this  land,  it  was  contingent, 
first,  ui)on  the  value  of  the  assets  of  the  partnership;  and, 
second,  upon  the  solvency  of  her  husband's  estate.  She 
does  not  allege  tlie  facts  in  regard  to  either,  from  which 
it  might  be  found  that  shi^  liad  any  probable  interest.  It 
is  not  necessarv  to  determine  in  this  case  whether  the 
plaintiff  could  have  alleged  a  cause  of  actiim  of  the  nature 
here  attempted.  It  is  sufficient  for  the  determination  of 
this  case  that  she  has  not  allegc^d  any  value  of  the  assets 
of  the  i)artm»rs]iip,  nor  tlie  liabilities  thereof,  nor  has  she 
alleged  any  setthunent  of  the  estate  of  her  deceased  hus- 
band, nor  the  anumnt  of  the  assets  or  liabilities  of  that 
estate.  She  has  not  alleged  in  general  terms  that  she  had 
any  title  or  interest,  legal,  equitable  or  contingent,  in  this 
land.  There  was  therefore  no  substantial  interest  or  claim 
to  com])r()niise  or  settle,  and  consequently  no  considera- 
tion for  tlie  alleg(»d  agre(Muent.  In  the  absence  of  all 
these  allegations,  she  has  failed  to  allege  that  she  Bad  any 


t)a8is  of  settlement, 
ightl;  sustained. 


7.  Tki-Statb  Lanu 


16.S0S. 

r  Water:  Actiok  WW 
(Ta,   iKlng   owners  and 

were  entitled  to  water 
ised  land  to  the  other 

for  Irrigation  thereon. 
&Dt  rurnlsh  the  water 
'fused,  apparently  con- 
me  reason  Invalid,  but 
le  water  right  had  not 
liorlKed  him  to  demand 
[*bat,  after    action   was 

to  furnish  anr  water 
Lild  not  defend  agatnat 
that  hla  landlords  Jiad 
lit,  and,  the  rent  being 
t  were  owners  In  eom- 
ilnt  action  for  damages 


I.  In  such  case.  If  the 
ease  and  the  tenant  has 
1  defense  for  the  water 
a   between   the   parties 

Jury.  In  an  action  for 
if  damage  Ib  peculiarly 

determining  the  value 
ge  thereto  Is  not  a  Bufll- 

a  wilful   injury  to  the 

The  trial  court  should 
f,  but  a  failure  to  do  so 
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will  not  require  a  reversal  of  the  judgment,  when  no  such  In- 
struction was  requested  by  the  complaining  party,  and  no  preju- 
dice appears. 

6. :    Assignments  of  Ebbob:    Review.    It  is  unnecessary  in  this 

case  to  decide  whether  a  general  demurrer  to  a  petition,  "so  far 
as  it  attempted  to  state  a  cause  of  action  in  favor  of  one"  of 
several  joint  plaintiffs,  can  be  considered,  since  the  question  of 
law  which  defendant  desires  to  raise  by  this  demurrer  is  pre- 
sented and  determined  under  other  assignments. 

Appeal  from  the  district  court  for  Scott^s  Bluff 
county :    Hanson  M.  Grimes,  Judge.    Affirmed. 

Wright  d  Duflie^  for  appellant. 

Morrow  d  Morrow^  contra. 

Sedgwick,  J. 

In  1907  Ernest  M.  Valentine  and  William  C.  Phillips 
were  tlie  ow  ners  of  a  school-land  lease  of  a  tract  of  land 
in  Scott's  Bluff  county  and  were  in  possession  of  the  land 
under  the  lease,  and  in  March  of  that  year  tliey  leased  the 
land  in  question  to  the  plaintiff  Frank  Chalupa  for  one 
year  from  March '  1.  The  contract  was  that  the  rent 
should  be  paid  in  kind,  and  the  lessors  agreed,  among 
other  things,  "that  the  first  party  shall  furnish  water  for 
said  premises  as  follows:  Water  for  alfalfa  and  farm 
land  if  it  can  be  secured,  but  the  party  of  the  first  part 
shall  not  be  held  responsible  for  any  damages  accruing 
to  the  party  of  the  second  part  by  reason  of  shortage  of 
water,  or  by  reason  of  an  overflowage  thereof."  Valentine 
and  Phillips  were  the  owners  of  a  water-right  contract  by 
which  the  grantor  of  the  defendant  agreed  to  furnish  80 
inches  of  water  for  irrigation  purposea  The  defendant 
succeeded  to  the  liability  to  furnish  this  water  under  the 
contract,  and  no  question  is  made  upon  this  point.  The 
land  in  question  was  witliin  the  territory  upon  which  the 
owners  of  the  water  contract  might  demand  the  use  of  the 
water.     The  plaintiff  Cluilupa,  in  tlie  summer  of  1907, 
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D  t)ie  laud  in  qaestion  crops  coosistiDg  of 
beat  and  alfalfa.  The  defendant  refused 
ter  for  tiiese  crops  when  demanded  by 
he  crops  were  damaged  for  want  of  water, 
[S  brought  by  said  Valentine,  Phillips  and 
over  such  damages.  Afterwards,  upon  the 
ps,  the  action  was  revived  in  the  name  of 
,  administratrix  of  his  estate.  The  judg- 
vor  of  the  plaintiffs,  and  the  defendant  has 

dant  demurred  to  the  petition  "so  far  as  it 
:ate  a  cause  of  action  *  *  •  in  favor  of 
rank  Cbalupa."  The  demurrer  was  over- 
defendant  alleges  that  this  was  erroneous, 
('betber  a  demurrer  will  lie  to  the  cause  of 
f  several  joint  plaintiffs  is  discussed  in  the 
a  not  necessary  to  a  determination  of  this 
k  Cbalupa  liad  no  cause  of  action  against 
under  the  allegsition  of  the  petition,  then 
«  of  action  under  the  evidence,  as  the  evi- 
the  petition  in  that  regard,  and  the  ques- 
l  upon  tbe  sufficiency  of  the  petition  are 
and  necessarily  raised  upon  the  sufficiency 
.  These  questions,  then,  will  be  considered 
ignment. 

mded  that  there  was  no  privity  of  contract 
efcudant  and  the  plaintiff  Cbalupa,  there 
iuce  that  tbe  other  two  plaintiffs  ever  as- 
lupa  any  interest  in  tbe  water-riglit  cod- 
alupa's  claim  for  damages,  if  be  had  any; 
*  coplaintifffl,  and  that  he  could  not  recover 
,he  defendant. 

1  is  leased  and  rent  reserved  in  kind  or 
rops  to  be  raised,  tbe  landlord  and  tenant 
owners  in  common  of  the  growing  crops  on 
ng  tlie  life  of  tbe  lease."  Sims  v.  Jones.  51 
nants  in  common  may  join  in  an  action  for 
of  real  estate  held  by  one  without  title." 
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Mattis  V.  BoggSy  19  Neb.  698.  "Where  land  is  let  upon 
shares,  tlie  owners  of  crops  may  maintain  an  action  against 
third  persons  for  unlawful  trespass  upon  or  injury  to 
such  crops.  However,  one  joint  owner  cannot  alone  main- 
tain such  action  without  joining  therein  the  other  joint 
owners  of  such  property,  and  those  refusing  to  join  in 
the  action  as  plaintiffs  should  be  made  parties  defend- 
ant."   24  Cyc.  1468. 

Valentine  and  Phillips  had  a  valid  water  right  which 
they  were  entitled  to  use  upon  this  land.  They  leased 
the  land  to  Chalupa  and  agreed  with  him  to  furnish  w^ater 
for  the  land.  Chalupa  demanded  the  water  from  the  de- 
fendant under  the  contract  wiiich  his  landlords  held. 
There  is  no  evidence  that  his  landlords  used  the* water 
on  any  other  land,  or  demanded  that  water  be  furnished 
for  use  upon  any  other  land.  The  landlords  have  ratified 
the  demand  of  Chalupa  that  the  water  be  furnished  upon 
this  land  when  Chalupa  demanded  the  water.  The  defend- 
ant did  not  object  that  he  was  not  entitled  to  use  the 
water  right,  but  refused  to  furnish  water  to  any  one 
under  it.  They  cannot  now  change  the  ground  of  their 
refusal,  and  it  does  not  rest  with  the  defendant  to  deny 
that  Chalupa  was  authorized  to  demand  and  receive  the 
water  under  the  contract  by  his  lessors. 

3.  The  lease  from  Valentine  and  Phillips  to  Chalupa 
contained  the  provision  "that  said  party  of  the  second 
part  shall  not  be  entitled  to  the  possession  of  said  prem- 
ises, nor  have  any  interest  whatever .  therein,  until  this 
lease  is  signed  by  him  and  by  the  president  or  secretary 
of  the  Lincoln  Land  Company  and  delivered  to  said  second 
party."  The  defendant  now  objects  that  the  lease  was  in- 
valid, because  it  does  not  appear  that  it  was  ever  signed 
by  the  president  of  the  Lincoln  Land  Company.  There 
is  no  merit  in  this  objection.  The  evidence  shows  that 
the  parties  under  the  lease  regarded  it  as  valid;  that 
Chalupa  took  possession  of  the  land  under  it  and  farmed 
it  in  accordance  with  the  terms  of  the  lease;  and  it  is 
immaterial  to  the  defendant  whether  one  of  the  parties 
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•  might  hare  aroided  it  or  not,  since  there  was 
to  do  so. 

contended  that  the  damages  allowed  are  ex- 
it the  evidence  will  therefore  not  support  the 
I  judgment.    Several  witnesses  in  heiialf  of  the 
armers  and  others  witli   experience  in  crops 
ralnes,  tf^stified   to  the  value  of  tlie  growing 
■e  they  were  injured  for  want  of  water,  and  to 
after  the  injury.     Upon  cross-examination  by 
ant  these  witnesses  were  cross-interrogated  as 
eanu  of  knowledge  and  as  to  tlieir  method  of 
the  values.    In  some  cases  it  appears  ttiat  their 
computing  values   was   fanciful   and    unsub- 
Phis  fact  goes  to  the  importance  and  weight  of 
my.     It  is  not  sufficient  ground  f<)r  disregard- 
estimcmy  entirely  by  the  court  as  a  matter  of 
;  difficult  to  estimate  accurately  tlie  damages 
(d  in  dollars  and  cents  to  a  growing  crop  be- 
ck of  moisture.    There  are  other  uncerhiinties 
■jo  the  result  of  farming  and  crop  raising  than 
nding  upon  moisture,  and  it  is  impossible  to 
ertainty  what  would  be  the  result  if  sufficient 
been  furnished.     The  difficulty  in  estimating 
Es,  however,  in  such  cases  has  never  been  con- 
sidered sufficient  ground  to  refuse?  to  allow  compensation 
for  damages  wilfully  inflicted.      It  presents  a  question 
peculiarly  for  the  jury,  and  where  the  evidence  is  sub- 
stantially conflicting  as  in  this  case,  and  the  law  is  com- 
plied with  in  submitting  the  matter  to  the  jury,  their 
verdict  must  control.    The  judgment  in  tliis  case  seema 
to  us  to  be  quite  as  much  as  the  evidence  would  warrant, 
but  it  is  not  excessive,  so  that  we  can  say  as  a  matter  of 
law  that  the  verdict  is  clearly  wrong. 

5.  It  is  complained  that  none  of  the  instructions  of  the 
court  in  direct  terms  told  the  jury  "timt  tlie  plaintiff,  in 
order  to  establish  a  case,  must  do  so  by  a  preponderance 
of  the  evidence."  The  court  should  have  so  instructed  the 
jory,  and  no  doubt  would  have  given  sucli  an  instruction 
34 


if  it  had  heeu  presented  a 
trial  court  in  jury  trial  s 
defendant  discovers  sucli  a 
requires  biiii  to  call  the  att 
matter.  Not  having  done 
be  all()wed  to  subject  the  j 
another  trial. 

No  Bubstantiai  error  api 
ment  of  tlie  district  court  i 


Levi  L.  Coryell  i 

FtLBD    NOVEMBEB 

Znformatton:  Sufficienct:  Opi 
tlon  which  under  three  com 
charged  In  the  flret  count 
fant  son,  under  16  yeara  c 
bile  on  the  hiRhway,  an< 
defendant  pc^rmlcted  satd  In 
a  vehicle  drawn  by  a  team 
and  without  calling  to  or 
driver  ot  eaid  borRPa  a  des 
count  charges  that  the  de 
said  automobile  past  aald 
speed,  and  return  to  the  C' 
feet  from  said  team  of  bo 
sustain  a  conviction  upon  el 
establishes  the  fact  that  at 
Belf  had  actual  control  of  s 

Error  to  the  district  co 
B.  Raper,  Jri)GE.     Revern< 

M.  8,  Mclninch  and  En 
in  error. 

Grant   O.   Martin,   Atto 
Edgerton,  contra. 

Hamer,  J. 

The   plaiutifE    in   error, 
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called  the  defendant,  was  informed  against  in  the  district 
court  for  Nemaha  county  and  charged  with:  (1)  Permit- 
ing  his  infant  son  to  operate  his,  defendant's,  automobile 
on  the  public  highway.  (2)  Permitting  his  said  son  to 
drive  past  a  team  without  using  reasonable  care.  (3) 
Permitting  his  said  son  to  drive  past  a  team  without  using 
reasonable  care,  and  to  return  to  the  road  less  than  30  feet 
in  advance  of  said  team.  The  particular  acts  charged 
against  the  defendant  are  all  shown  to  have  occurred  at 
the  same  time,  and  therefore  constitute  one  transaction. 
There  was  a  trial  to  a  jury,  and  the  defendant  was  found 
guilty  on  each  count,  and  was  on  each  count  sentenced  to 
pay  a  fine  of  f5.  The  defendant  asks  a  reversal  of  the 
judgment  upon  five  distinct  grounds,  only  one  of  which 
we  deem  it  necessary  to  consider,  and  that  is  that  "the 
verdict  is  contrary  to  the  evidence." 

The  facts  as  they  appear  are  sworn  to  by  the  defendant 
and  his  little  son,  Leland,  and  their  testimony  is  not 
controverted  in  any  material  matter,  so  far  as  it  relates 
to  the  operation  of  the  automobile  by  the  defendant  him- 
self. The  little  son  is  shown  by  the  evidence  to  have  been 
only  11  years  old,  and  there  is  testimony  that  he  had  his 
hands  on  the  "steering  wheel";  but  he  testified,  and  no 
one  disputes  him,  that  "I  was  sitting  there  and  I  had  my 
hands  here;  I  was  sitting  here,  and  papa  had  his  hand 
right  in  under  my  hand,  he  had  it  between  these  two 
fingers;  he  had  the  throttle,  he  could  operate  the  throttle, 
he  had  it  right  between  his  fingers  there."  He  also  testi- 
fies that  his  fatlier  was  guiding  the  car,  and  that  it  was 
not  possible  for  him  (the  little  boy)  sitting  in  the  auto- 
mobile seat  to  reach  the  pedals.    No  one  says  it  was. 

The  defendant  testified  tliat  when  lie  saw  the  team, 
after  turning  the  corner,  he  blew  tlie  wliistle  several 
times,  but  "I  presumed  tliat  they  W(mld  (hear  the  whistle), 
and  I  took  the  riglit  side,  which  i)laced  me  on  the  right 
between  Wliitmore's  team  and  the  fence.  I  proceeded 
along  that  line,  thinking  tliey  would  give  me  their  right 
of  the  road,  and  as  we  proceeded,  it  put  me  in  this  ^V 


Kliape.  Tlie  gutter  I  seer 
in  from  the  culvert  belo 
tlie  gutter;  but,  wlien  I  ( 
immediately  abrupt,  I  I 
about  that  time  I  vas  al 
cbine  waa  about  even  wi 
in  to  tliat  gate  or  tliat  di 
otiier  side  of  tbe  road, 
in  tbe  emergency,  and  I 
you  were  driving  tbe  ea 
I  had  my  hand  on  tbe  1< 
iny  left  foot  was  on  the 
under  tbe  throttle,  I  hi 
size  of  that  i)enci],  beneai 
pin  that  right  close  to  tl 
and  govern  tbe  throttle, 
drive  it  when  Leland  is  f 
on  the  wheel  at  the  time.' 
was  under  the  boy's  hai 
throttle.  "Q.  Tell  the  j« 
tion.  you  cnn  onnh-ol  thf 
jury  whether  or  not  yoi 
YeK,  sir;  I  was."  ITo  tlii 
suddenly  abrupt,  and  tli 
into  the  ditch,  and  that  i 

The  evidence  clearly  S' 
done  towards  the  driviuj 
was  done  by  tbe  fatlier, 
therefore  that  tiie  defeni 
Ilia  son  to  do  the  three  s 
the  three  counts  of  tlie  i 
sufficient  to  sustain  the 
fjarfield  v,  JToiJfieH  d  lin 
so  clearly  wrmij:  as  to  in 
reviewing  court  that  it 
piussion,  prejudice,  niista 
in  the  record,  will  be  set 

It  may  be  urged  that 
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road  after  passing  the  team  less  than  30  feet  in  advance 
of  it,  and  therefore  that  the  defendant  is  guilty  of  that 
oflfense  in  any  event.  It  should  be  remembered,  however, 
that  there  is  no  charge  that  the  defendant  did  it.  The 
charge  is  that  he  permitted  his  infant  son  to  do  it,  and  the 
evidence  does  not  support  that  charge.  The  thing  for- 
bidden by  the  statute  (Ann.  St  1911,  sec.  6234)  is  per- 
mitting "a  person  under  16  years  of  age  or  an  intoxicated 
person  to  operate  a  motor  vehicle."  The  charge  in  the 
third  count  is:  "The  said  Levi  L.  Coryell,  then  and  there 
being,  did  wilfully  and  unlawfully  permit  his  infant  son, 
Jjeland  Corjell,  a  boy  under  16  years  of  age,  to  drive  said 
automobile  past  the  said  team  of  horses  and  said  spring 
wagon,"  and  "wilfully  and  unlawfully  return  to  the  center 
of  the  road  within  less  than  30  feet  of  said  team  of  horses 
and  said  spring  wagon."  Seemingly  the  charge  alleges 
a  violation  of  sections  6234,  6236,  Ann.  St.  1911.  The 
former  relates  to  the  permitting  of  one  under  16  to  drive, 
and  the  latter  to  the  manner  of  driving.  As  the  driving 
is  alleged  to  have  been  done  by  the  little  boy,  it  is  fairly 
to  be  presumed  that  the  returning  to  the  center  of  the 
road  was  intended  to  be  alleged  as  done  by  the  little  boy, 
all  under  tlie  ])ermission  of  his  father.  If  so,  and  it  ap- 
pears from  the  evidence  that  the  little  boy  only  had  his 
hands  upon  the  "steering  wheel,"  and  could  not  reach  and 
did  not  touch  the  pedals,  and  that  he  had  nothing  to  do 
with  the  throttle,  but  that  the  father  had  hold  of  the 
"steering  wheel,"  and  could  and  did  reach  the  pedals,  and 
also  had  his  hand  upon  the  throttle,  and  that  he  actually 
controlled  the  car,  and  what  the  little  boy  did  was  only 
a  make  believe — ^a  sort  of  play  or  pretense — something 
not  uncommon  in  the  lives  of  children  who  seek  to  imitate 
the  actions  of  their  parents  and  others,  then  there  is  no 
evidence  to  sustain  the  verdict  and  judgment,  and  the 
same  should  not  be  allowed  to  stand. 

The  most  that  any  of  the  witnesses  for  the  state  testified 
to  in  the  case  is  that  thoy  saw  Leland's  hands  on  the 
"steering  wheel."    They  did  not  all  testify  to  that.     No 
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one  of  tlieiii  t(  stifled  to  seeing  his  feet  on  the  pedals  or 
his  finj]:ers  on  the  throttle.  It  would  seem  not  to  be  pos- 
sible to  oju'rate  such  an  automobile  as  this  one  was  with- 
out doing  tliese  tliiiifrs.  In  order  to  opeiate  such  a  car,  it 
would  seem  to  be  necessary  to  have  the  feet  on  the  pedals 
and  to  liave  liold  of  tlie  throttle,  and  the  little  boy  was  to:> 
small,  as  the  testinumy  shows,  to  reach  the  pedals  with  his 
feet  while  sitting  in  tlie  s^eat.  There  is  no  dispute  about 
the  fact  that  the  deft^ndant  was  in  the  car  at  the  time  and 
sitting  with  his  little  son.  Some  of  the  witnesses  were  of 
the  opinion  that  the  defendant  did  not  have  his  hand  on 
the  "steering  wheel,"  while  others  said  that  they  did  not 
know,  but  they  did  not  testify  to  the  other  necessary 
things  to  show  that  the  defendant  was  not  operating  the 
machine.  In  operating  a  motor  vehicle,  it  would  seem 
that  the  person  who  does  so  has  charge  of  the  vehicle  and 
is  directing  its  course  without  the  interference  or  control 
of  another  person.  The  defendant  did  not  place  his  little 
son  in  charge  of  the  car  and  start  him  out  on  the  road.  It 
is  such  an  act  fis  tliat  that  the  statute  is  calculated  to  pro- 
hibit. It  could  not  have  been  contemplated  that  a  man 
sliould  be  punislied  who  was  driving  his  car,  because  his 
little  boy  i)laccd  his  hands  on  the  "steering  wheel." 

The  charge  in  the  fii*st  count  is  that  the  defendant  per- 
mitted his  infant  son  to  operate  his  automobile  on  the 
public  higliway.  The  mere  operation  of  the  machine  i« 
itself  the  olTcnse.  The  fact  alleged  that  the  defendant  per- 
mitted his  infant  son  to  drive  past  a  team  without  using 
reasonable  care  does  not  state  something  that  is  forbidden 
by  law,  except  as  the  defendant  is  forbidden  to  permit  his 
infant  son  to  operate  a  motor  vehicle.  There  is  no  penalty 
to  be  inflict(Hl  upim  the  defendant  because  he  permits  his 
infant  son  to  drive  past  a  team  without  using  reasonable 
care.  Driving  past  a  team  without  using  reasonable  care 
might  be  charged  as  an  offense  against  the  defendant  but 
the  def(Midniit  is  not  forbidden  to  allow  his  son  to  do  so, 
except  as  he  is  forbidden  to  allow  his  son,  if  he  be  less 
than  16  years  old,  to  operate  his  automobile.    The  second 
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count  therefore  charges  nothing  to  be  tried  if  the  first 
count  is  disposed  of.  The  third  count  attempts  to  charge, 
and  does  charge,  that  the  defendant  perniitt(»d  his  son  to 
drive  past  a  team  without  using  reasonable  care,  and  to 
return  to  the  road  less  than  30  feet  in  advance  of  said 
team.  That  act  is  not  forbidden,  so  far  as  it  might  pro- 
hibit the  father  from  permitting  his  son  to  drive  past  a 
team  and  to  return  to  the  road  less  than  30  feet  in  advance 
of  the  team.  It  is  only  forbidden  under  the  general  pro- 
vision that  the  father  cannot  permit  his  son  to  operate 
his  automobile  on  the  public  highway.  The  things  at- 
tempted to  be  charged  in  the  second  and  third  counts  are 
•not  offenses.  The  thing  that  the  father  is  forbidden  to  do 
is  to  permit  his  infant  son  to  "operate  a  motor  vehicle." 
Whether  the  infant  son  drives  straight  in  the  road, 
whether  he  drives  past  a  team  and  whether  he  returns  to 
the  road  less  than  30  feet  in  advance  of  the  team  are  ali 
matters  along  the  same  line,  and  immaterial,  except  as 
they  show,  if  proved,  that  the  defendant  permitted  his  son 
to  operate  a  motor  vehicle.  If  the  father  permitted  his  son 
to  do  the  things  attempted  to  be  alleged  in  the  second  and 
third  counts,  then  he  is  punishable  because  he  permitted 
the  son  to  operate  the  antomohUe,  and  not  because  of  what 
the  son  did  in  going  around  the  team  or  in  returning  to  the 
road.  It  is  the  permission  given  to  the  son  to  operate  the 
machine  that  makes  the  offense.  It  is  not  the  loay  that 
the  son  operates  the  machine  that  makes  the  offense,  but 
the  mere  fact  that  he  does  operate  it. 

Instructions  3  and  5  are  possibly  misleading,  upon  the 
ground  that  the  charges  contained  in  the  second  and  third 
counts  do  not  justify  them.  As  no  complaint  is  made  of 
these  instructions  we  will  not  consider  them.  The  evi- 
dence is  not  sufllcient  to  sustain  the  verdict.  The  judg- 
ment is 

Reversed. 

Reese,  0.  J.,  and  Rose,  J.,  dissent  upon  the  ground  that 
the  evidence  was  conflicting  and  the  verdict  of  the  jury 
should  stand. 


4S8  SEISRASKA  BEPORTS, 

Tonjnfl  *.  Lloyd. 

John  ToNUtK,   appellant,  v.  R.  D.  Ll- 

TELLEES. 
FiLXD  Noi-BHBKH  S7, 1912.  Ho.  16,S 
JoatlM  of  the  Psac«:  Continuance:  HirvnEw:  Fii 
Unuance  of  a  cItII  suit  b.v  r  Justice  of  th«  p 
90  days  Irom  the  return  day  ot  the  summoii 
Kat  ot  the  parties,  Is  a  discontinuance  ot  th 
fore  a  final  order,  which  may  be  reviewed 
MTor  In  the  district  court 

Appeal  from  tlie  district  court  for  Poll 
JAUIN  F.  Good,  Judge.    Reversed  icith  a 

Millit,  Mills  d:  Beebe.  tor  appellant. 

E.  E.  Stanton  and  C  8.  Roe,  contra. 

Reese,  C.  J. 

Tliis  action  was  coinmenced  l»efore  a  jus 
of  Polk  county.  The  summons  was  isKued 
of  Aupiist,  laOfl;  the  9th  day  of  8ei>temh 
Ihe  trial.  On  tliat  day  the  pai'ties  ap] 
Jijireement,  the  cause  was  continued  to 
October  9  a  furtlier  cimtinuance  was  liad 
iin  the  motion  of  plaintiff.  On  that  daj 
attain  continued  to  Deieinher  9  by  asreeine' 
Decemher  9,  the  parties  a)>peiired,  when,  < 
fRudants,  and  over  the  objectitm  and  excep 
a  continuance  was  had  for  an  additional  3 
ary  8,  1910.  Tlie  objection  to  the  contini 
u|)ou  tiie  K'''J"iid  that  the  order  extended  ) 
for  more  than  90  days  from  tlie  return  day 
Plaintiff  then  presented  the  case  to  the  i 
petition  in  error,  upon  the  contention 
worked  a  discontinuance  and  dismissal  t 
was  tlierefore  final.  This  view  seems  not 
terUiined  by  the  district  court,  and  the  { 
was  dismissed  at  plaintiff's  costs.    Plainti 

Defendants  have  filed  uo  brief,  nor  hav 


law  of  the  8tat<%  and  was 
then  being  can-it-d  on  in  tli 
the  deputy  warden,  and  wj 
cipliJio  and  vimtrol  of  the 
to  the  11th  day  of  Febn 
secreted  a  knife  nsed  in  t 
it  to  his  cell,  keeping  it  ir 
was  on  a  Sunday,  and,  wh< 
for  the  nsual  chapel  exerc 
him  into  the  cliapel.  The 
den  during  the  exercises  v 
the  audience,  and  near  the 
custom  to  pass  down  the  f 
through  which  the  assembl; 
err<)r  was  seated  near  tlie  a 
and  when  the  last  hymn 
standing — the  decedent  wi 
the  standing  rows  of  men,  ji 
near  ]i]aintifF  in  error,  pli 
mimher  of  times  in  quicl; 
death  soon  after  resulted, 
in  error,  to  whom  lie  snrrei 
ance,  and  was  h'd  away  an( 
ment  cell.  Fie  was  a  witnes 
and  with  coiiiiiipnilable  fn 
made  pr(']tara(ion  to  take  t 
the  deputy,  as  opportunity 
the  life  of  the  deputy  he  1 
conceived  purpose  and  int( 
The  evidence  tends  stror 
under  a  previous  adminis 
prison,  plaintiff  in  error  wa 
his  point  of  view,  a  cruel 
The  evidence  shows  that  hi 
insubordination  and  defiaj 
necessary  to  maintain  tlK 
prison;  but,  whether  it  was 
ment  to  the  extreme  to  wh 
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called  upon  to  decide.  The  complaint  made  by  plaintiflf  in 
error  was  that  in  the  first  instance  he  had  violated  no  rale 
of  the  prison,  and  that  he  was  never  informed  of  what 
charges  were  against  him,  and  does  not  know  to  this  day, 
but  that  his  whole  treatment  up  to  the  time  of  the  incident 
referred  to  was  arbitrary,  vindictive,  tyrannical,  and  with- 
out cause.  The  testimony  of  the  guard  under  whom  he 
worked,  called  by  the  state,  was  that  prior  to  that  time 
plaintiff  in  error  had  been  a  faitliful  worker,  pleasant, 
affable,  and  agreeable,  and  that  he  was  obedient  to  the 
rules  of  the  prison,  causing  no  annoyance  or  trouble  what- 
ever. 

There  wa*s  considerable  evidence  offered  by  the  defense? 
that  from  that  time  his  mental  condition  appeared  to  un- 
dergo a  change;  that  he  became  "moody,"  abs(^nt-minded, 
and  when  not  at  work  would  sit,  resting  liis  liead  upon  his 
hands,  lamenting  his  fate,  frequently  saying  the  officers 
and  gxmrds  "had  it  in  for  him,"  and  would  beat  and  other- 
wise mistreat  him  without  cause.  There  seems  to  be  little 
doubt  but  that  during  the  admini strati (m  of  a  subsequently 
apiK)inted  warden  the  management  of  some  of  the  prison- 
ers was  cruel  and  brutal,  and  it  was  stated  by  the  wit- 
nesses that  this  seemed  to  affect  plaintiflf  in  error's  mind, 
he  often  referring  to  the  treatment  others  had  received, 
and  which  he  deemed  unreasonably  harsh  and  severe;  that 
during  the  later  times,  prior  to  the  tragedy  for  the  com- 
mission of  which  he  was  convicted,  his  mind  seemed  to 
wander;  that  his  continuity  of  thought  was  impaired,  and 
he  could  be  induced  to  converse  upon  one  subject  for  only 
a  very  short  time,  and  his  mind  would  "fly  from  one  sub- 
ject to  another."  Much  of  the  evidence  in  his  behalf  was 
given  by  convicts  and  ex-convicts,  while  the  opposite  was 
maintained  by  the  guards  and  some  of  the  convicts  yet 
serving  time.  It  is  gratifying  to  note  that  all  the  witnesses 
testified  to  a  much  more  reasonable  and  humane  svstem 
of  government  of  the  prison  by  the  present  warden  and 
officers.  The  cruel  and  inhumane  treatment  of  plaintiflf  in 
error  and  others,  it  is  claimed,  so  weighed  and  preyed 
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upon  his  mind  as  to  destroy  his  ax?countability  fop  his 
acts,  detlirone  his  judgment,  and  weaken  his  apprecia- 
tion of  the  enormity  of  his  act.  He  took  the  witness-stand 
in  his  own  behalf  and  testified,  with  candor  and  intelli- 
gence, what  he  understood  to  be  the  moving  cause  of  his 
own  treatment  and  the  treatment  of  others,  and  that  he 
contemplated  taking  the  life  of  the  then  warden  op  his 
deputy,  and  that  he  believed  he  would  be  doing  right  in 
the  act,  and  believed  he  was  doing  right  in  taking  the  life 
of  the  deputy,  for  which  he  was  being  prosecuted.  There 
seems  to  be  no  claim  that  he  was  otherwise  than  sane  at 
the  time  of  the  trial.  If  we  assume  that  the  evidence 
offered  on  his  behalf  at  the  trial  was  all,  or  substantially 
all,  true,  it  would  be  difficult  to  find  any  justification  for 
the  infliction  of  the  death  penalty. 

Among  the  witnesses  called  by  the  state  were  certain 
physicians  who  were  summoned  to  the  bedside  of  the  de- 
cedent, all  of  whom  conversed  with,  or  heard  others  con- 
verse with,  plaintifif  in  error  soon  after  the  tragedy,  and 
they  all  testified  tliat  they  saw  no  indication  or  symptom 
of  insanity  during  the  conversations  liad;  that  he  did  not 
app<^ar  to  be  under  any  mental  excitement,  but  conversed 
freely  upon  what  lie  had  done,  and  was  ready  and  willing 
to  receive  punisliment  therefor.  Two  local  alienists  were 
called  who  made  an  exaininati(m  of  plaintiff  in  error  dup- 
ing the  trial,  and  both  testified  to  the  absence  of  any 
sjmi])t()]n  of  existing  or  previous  insanity.  Guards  and 
others  from  the  ponit(»ntiary  testified  on  behalf  of  the 
state  that  they  had  discovered  no  symptoms  of  mental 
aberration  in  the  conduct  or  manner  of  plaintiff  in  error 
either  before  or  after  the  tragedy,  and  some  deny  the  truth 
of  the  charges  of  needless  cruelty  to  other  prisoners;  but 
it  appears  to  be  well  established  that  such  charges  were 
made  and  believed  in  by  the  inmates,  and  that  they  were 
heard  and  believed  by  plaintiff  in  error. 

The  fact  that  a  delusion  existed,  if  such  were  the  fact, 
would  produce  the  same  effect  upon  the  party  deluded  as 
if  the  belief  were  based  upon  the  real  fact.     The  legal 
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Wilms  G.  Sears, 

Greene,  Hreclc, 
lant. 


H.  (1.  i\liirit}ii/  jiiul  John  P.  Breen,  contra. 

Barnes,  J. 

Action  to  ri'i-fivcr  .l.aii.igcs  foi-  iM-rsoiial  injuries  sus- 
liiintnl  tiy  jilitintiff  wliilc  ia  tlie  employ  of  the  defendant, 
the  Oinahji  Piu-kins  ronipiiny.  On  the  trial  in  the  dis- 
ti'iet  eoni-t  for  l>onf;his  county,  the  phiintiff  had  the  Yer- 
<iiet  and  jiidtriiient,  and  tlie  defendant  has  appealiMl. 

Tt  iippejii'N  tliiit  the  plaintiff  and  a  nsitive  of  Japan, 
railed  "Joe,"  on  Ueoeniber  12,  IftOO).  were  workinff  for  the 
Omaha  Packing  Tompany,  and  were  under  tlie  charge  and 
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form,  tlu'  wticcl  of  tlie  harrow  broke  th 
{■aused  liiiu  tii  lose  liis  Itahmre;  that  h( 
to  tlie  track  lielow,  a  distance  of  som* 
tliereby  siistaincil  very  serious  injuries, 
that  the  riiiiway  was  made  of  solid  ph 
able  for  that  imipose;  that  the  grain  do 
as  a  platform,  as  altove  stated,  appearc 
situa-tcd  nearliy  to  lie  sonnd  and  safe  ai 
ivas  j!iMcti<:illy  no  conflict  in  the  evidf 
of  the  testimony,  defendant  requested  I 
tlu-  jnry  to  retnrn  a  verdict  in  its  favor, 
denied.  The  jury  were  instrneted  by  tli 
wards  returned  a  verdict  for  fl,500  in 
tiff. 

It  is  not  claimed  that  the  verdict  is 
strenuously  cuntended  that  the  conrt  e 
ing  tlie  jury  to  return  a  verdict  for  the 
is  argued  tliat  ilie  Jap  and  the  plaintif 
ants;  that  the  defendant  was  not  lial 
for  injuries  received  by  reason  of  the 
fellow  servant.  On  tlie  other  hand,  it 
notwithstanding  tlie  fact  tliat  tiie  pla- 
were  fellow  seivants  in  the  perfomiai 
duties  assigned  to  thera,  yet  when  tl 
direction  of  his  vice-principal,  Uomanst 
runway  and  platform  in  question,  he  ' 
company  as  vice-principal ;  tliat  it  waj 
to  furnish  jilaintiil  with  n  reasonably  f 
and  that  duty  ooidd  not  be  delegated 
fellow  senant.  and  the  defendant  he  tli< 
liability  for  tlio  negligent  i>erfonnance  of  that  duty. 

It  must  be  conceded  that  it  was  the  duty  of  the  defend- 
ant company  to  furnish  the  plaintiff  with  a  reasonably 
safe  place  to  work;  that  when  the  erane,  which  had  been 
successfnlly  used  for  elevating  and  dumping  the  ashes  and 
clinkers  into  the  nil'road  car  was  broken,  or  otherwise 
put  out  of  coi'imission,  it  was  the  duty  of  the  defendant 
to  supply  anotlier  suitable  and  reasonably  safe  appliance 


:  must  also  be  onuoetleil  that 
itted  was  dcfeii(iant'«  vice- 
■  runway  and  platform,  his 
i  tliecoiiipaiiv  lialple.  TUere- 
'd  that  duty  in  another,  lie 
-principal  so  far  as  the  per- 
*t  was  concerned;  and  such 
ity  in  tliis  country. 

M.  R.  Co.,  103  Mieh.  213, 
!cKinuey,  Fellow  Scnants, 
is  believed,  whetlier  an  em- 

a  fellow  servant  to  another, 
tive  of  the  master,  is  to  be 
rank  of  the  offending  or  in- 
letermined  by  the  cliaraeter 
y  the  offending  sen'ant,  by 
ijured;  or,  in  other  words, 
us  is  in  question  is  ch^y<fed 
ij  irhich  properly  hrlmigs  to 
X'n  stated  in  anotlier  form, 
wrsonally  performing  these 
es  another  to  do  tliom  for 
eet  of  that  other,  wliirli,  in 
>f  a  fellow  servant,  no  mat- 
T  matt.ers,  but  is  the  neglect 
lings  which  it  is  the  duty 
8  such."  Northrr-n  P.  li. 
4fi.  See  RohfrtHun  r.  Cfii- 
1;  Schaub  v.  Unnmbnl  d-  Fit. 

W.  924; -/h.s//((?  i".  J'eunx]/}- 
e  V.  Boston  &  A.  R.  Go,,  53 

we  are  of  opinion  that  the 
J  defendant's  request  for  a 

e  district  court  erred  in  in- 
nee,  that  Romansfcy  was  a 
'ho  constructed  the  runwaT 


and  platform  in  questj< 
in  tlint  work  lie  alsit  a< 
goinji  iiutliorities  t'ffpr 
iind  error  oaniiot  be  pi 

Defendant  further  cc 
ing  the  eifjlith  parngra] 
jnry  were  told,  in  sul 
kiiihwiug  tliat  which  h( 
rniiistances,  had  lie  tal 
know,  but  he  is  not  eli 
diiiary  prudence  reijui 
actually  knew  <»f  the 
quality,  and  siiU  went 
of  »!  gi>iiig  was  one  of 
recover,  aw  it  would  1 
nature  leading  (o  the 
plaintifl',  lias  a  right  t 
and  reliam-c  u]ioii  sucl 
fur  his  use.  snid  tliereh; 
as  close  an  iiis]ii'ction, 
were  not  so  erci-ted,  I 
ployee  closing  liis  e.vef 
apparent,  hut  only  a 
tendant  facts  and  circ 
and  otlier  instructions 
of  the  plaintiff's  con 
While  this  instructior 
soitie  cases  might  be  i 
closed  by  tlie  evidence 
have  resulted  in  prejn 
staiitial  rights. 

It  appears  that  a  r 
stru(;ted  and  used  for 
dent  occnri'ed;  but  c 
resteil  on  a  S(did  bed 
night  in  question  the 
out  such  solid  found 
when  he  looked  at  the 
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isuffieient  to  enable  him  to  ascertain 
ired  to  be  sound  and  all  rtf(Iit.  This 
iBpttted  by  any  one;  and,  when  we 
tlie  plaintiff  and  the  Jap  had  there- 
id  such  a  rnnway  and  platform  with 
be  said  that  the  plaintiff  was  gnilty 
Tencc  in  assuming  that  the  platform 
and  sufficient  for  the  purpose  for 
;ted. 

■cord,  the  evidence  fails  to  disclose 
icc  on  the  part  of  the  plaintiff,  and 
ion  complained  of  was  error  without 

oing  disposes  of  the  qnestions  which 
argument  of  counsel  for  tlie  defend- 
jirejudicial  error  in  the  record,  tlie 

ict  court  is 

Affirmed. 


■ELLBB,  V.  Scott's  Bll'fp  County, 

APPELLANT. 
A-BMBEB  S7, 1912.    No.  16.S50. 

rcB:  LiABiMTT  OF  County.  The  road  law  of 
require  a  county  or  munlrlpallty  to  guaran- 
hlghways  and  streets,  but  It  Is  required  to 
onably  sate  condition  for  public  travel. 
— .  For  a  county  to  allow  an  open  ditch, 
gth,  and  from  6  to  8  feet  wide,  with  a  depth 
hes,  to  be  and  remain  for  many  yeare  In  the 
public  roads  may  render  it  liable  for  an  In- 


-.  Where  injuries  result  to  a  traveler  upon 
3  by  the  combined  effect  of  the  county's  neR- 
t,  such  as  the  sudden  frlBbt  of  an  ordinary 
horses,  for  which  the  driver  is  In  no  way  to 
liable  for  the  Injuries  (hereby  sustaluptl. 

HtBMtjaB  Ebbob.    Where  it  clearly  appears 


502  NEBRASKA  REPORTS.  [Vol.  92 


Beebe  v.  Scott's  Bluff  County. 


that  the  plaintiff  in  an  action  for  personal  injuries  was  not  guilty 
of  contributory  negligence,  the  submission  of  that  question  to 
the  jury  by  an  erroneous  instruction  is  error  without  prejudice 
to  the  defendant's  rights. 

Appeal  from  the  district  court  for  Scott's  Bluff  county : 
Hanson  M.  (jKimes,  Judge.    Affirmed. 

W.  W.  White  and  Morraw  d  Morroto^  for  appellant. 
Wright  &  Duffie,  contra. 

Barnes,  J. 

Action  to  recoA'^or  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintiff  while  traveling 
upon  a  public  road  or  higlnvay,  by  reason  of  the  failure 
of  the  defendant  county  to  maintain  the  road  in  a  reason- 
ably safe  condition  for  the  public  use.  On  the  trial  in  the 
district  court  for  Scott's  Bluff  county,  the  plaintiff  had 
the  verdict  and  judgment,  and  the  defendant  has  ap- 
l>ealed. 

The  record  discloses  that  the  higliAvay  or  public  road  in 
question  was  established  some  time  about  the  year  1893, 
and  has  been  in  use  by  the  public  ever  since  that  time. 
It  is  situated  on  the  section  line  running  north  and  south 
betAveen  s(*ctions  1.3  and  14,  township  22  north  of  range 
56,  in  S(*ott's  Bluff  county,  and  there  is  a  ditch,  about  a 
mile  long,  running  along  the  section  line  and  in  the 
middle  of  the  highway,  which  had  existed  and  remained 
in  that  condition  for  many  years;  tliat  the  fences  on  each 
side  of  the  section  line  had  been  moved  back  a  distance 
of  about  33  feet,  the  fence  (m  the  west  side  of  the  road 
being  about  24  feel  from  the  ditch.  It  appears  that  a 
traveled  track  existed  on  each  side  of  the  ditch,  and  on 
the  25th  day  of  November,  1909,  the  plaintiff,  with  her  hus- 
band and  seven  small  children,  was  driving  along  this 
road  in  a  two-seated  carriage  drawn  bv  an  ordiuarv  farm 
(enm  of  gcnth*  li(>rs(»s.  They  were  traveling  in  the  beaten 
track  on  the  west  side  of  the  road,  and  between  the  ditch 
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and  the  fence.  When  they  reached  a  point  near  to  the 
residence  of  one  Carr,  the  team,  for  some  cause  not  clearly 
explained,  became  frightened,  turned  quickly  to  the  east 
and  ran  into  the  ditch.  The  carriage  was  overturned  and 
badly  damaged,  and  the  plaintiff  was  severely  and  per- 
manently injured. 

The  defendant  contends  that  the  foregoing  state  of  facts 
are  insufficient  to  sustain  the  judgment,  and  in  support 
of  this  contention  cites  section  6197,  Ann.  St.  1911,  which 
reads  as  follows:  "If  special  damage  happens  to  any 
person,  his  team,  carriage,  or  other  property  by  means  of 
insufficiency  or  want  of  repairs  of  a  highway  or  bridge, 
which  the  county  or  counties  are  liable  to  keep  in  repair, 
the  person  sustiiining  the  damage  may  recover  in  a  case 
against  the  county,  and  if  damages  accrue  in  consequence 
of  the  insufficiency  or  want  of  repair  of  a  road  or  bridge, 
erected  and  maintained  by  two  or  more  counties,  the 
action  can  be  brought  against  all  of  the  counties  liable 
for  the  repairs  to  the  same,  and  damages  and  costs  shall 
be  paid  by  the  counties  in  proportion  as  they  are  liable 
for  the  repairs;  provided,  however,  that  such  action  was 
commenced  within  thirty  (30)  days  of  the  time  of  said 
injury  or  damage  occurring."  It  is  argued  that  if  there 
is  any  other  cause  concurring  with  the  insufficiency  or 
want  of  repair  of  a  highway,  which  results  in  the  dam- 
ages complained  of,  to  hold  the  county  liable  would  be 
to  extend  its  liabilitv  bevond  that  fixed  by  the  statute.  In 
support  of  this  argument  defendant  cites  Bell  v.  Village 
of  Wayne^  123  Mich.  386,  Harris  v,  Inliahitants  of  Great 
Barrimjion^  169  Mass.  271,  Schaeffer  v.  Jackson  Township, 
150  Pa.  St.  145,  Moore  v.  Inhabitants  of  Abbot,  32  Me. 
46,  Bartram  v.  Tot(yn  of  Sharon,  71  Conn.  686,  and  other 
cases  decided  by  the  courts  of  thcxse  states,  where  the  rule 
for  which  the  defendant  contends  seems  to  have  been 
adopted.  We  find,  however,  that  the  authorities  are  di- 
vided on  this  question.  The  courts  of  Iowa,  Vermont, 
New  York,  Minnesota,  and  many  other  states  hold  that 
when  two   causes  combine  to   produce   an   injury   to   a 
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traveler  upon  a  lii*^liway,  both  of  which  are  in  their  na- 
ture pnixiuiiile,  tlie  one  being  a  culpable  defect,  in  the 
higliAvny  and  noino  other  occuiTence  for  which  neither  are 
responsible,  tlie  iminicii>ality  is  liable,  provided  that  the 
injury  would  ndt  have  been  sustained  but  for  such  defect 
Lan(jh(fnnHcr  i\  Manchester,  99  la.  295.  In  Gould  v. 
Sclier/ner,  101  la.  5i)2,  it  Avas  held  that  the  mere  fact  that 
some  other  cause  operates  with  the  negligence  of  the  de- 
fendant to  produce  the  injury  does  not  relieve  the  defend- 
ant from  liability.  Ilis  original  wr(mg  concurring  with 
some  other  cause,  and  both  operating  proximately  at  the 
same  time  in  jn'odueing  the  injury,  makes  him  liable, 
whether  the  cause*  was  one  for  which  the  defendant  was 
responsible  or  not.  The  authorities  on  this  question  are 
colleet(»d  in  a  note  to  CHt/  of  Denver  v.  Vtzler,  8  L.  R.  A. 
n.  s.  77  (38  Colo.  300),  where,  at  page  80,  it  is  said: 
"And  even  those  stiites  which  deny  liability  where  the 
horse  has  become  unecmtrollable  have  modified  the  strict- 
ness of  their  rule  sonu^Avhat  by  holding  that  a  horse  which 
which  merely  staits  or  shies  to  one  side  cannot  be  regarded 
as  unmanni;(»al)le  or  bevond  the  driver's  control,  so  as  to 
preclude  him  from  recovering,  where,  because  of  such 
shying,  the  horse  comes  in  contact  with  a  defect  or  ob- 
struction, and  injury  results." 

In  the  instant  case,  it  clearly  appears  that  the  county 
authorities  knew  that  the  ditch  in  questiim  had  existed 
in  the  center  of  the  jniblic!  road  for  many  years,  and  had 
n<»gligently  permitted  it  to  remain  in  that  condition.  It 
is  also  clear  that  tlie  result  was  to  render  the  travele<l 
parts  of  the  liigliway  so  narrow  that  it  could  not,  under 
all  coiulitiims,  be  safely  used  by  the  traveling  public.  It 
is  true  that  so  long  as  nothing  happened  to  the  harness  or 
vehicle  in  which  a  party  was  riding,  so  long  as  a  well- 
broken  horse  exhibited  its  usual  docility,  one  could  travel 
along  the  path  on  the  west  side  of  the  ditch,  a.nd  within 
six  or  eight  feet  of  it,  safely.  But  it  is  well  known  to  all 
that  the  horso,  while  probably  one  of  the  most  docile  and 
tractable  of  all  our  domestic  animals,  is  the  most  subject 
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tliat  the  instnirtitm  complained  of  resulted  in  any  in- 
juKtit-e  to  the  4h*f<'ii<hiiit. 

Fop  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmed. 


Maby  Butler,  appeli-ee,  v.  James  B.  Secrist  et  al., 

appellants. 

Filed  No\-emri»  27,  1912.     No.  17,368. 

1.  Limitation   of  Actions:    Pi^eadino:    Amendment.     Service  of  sum- 

mons in  eject  ment  arrests  the  running  of  the  statute  of  limitations 
in  favor  of  a  defendant  who  claims  by  adverse  possession,  though 
the  form  of  action  is  subsequently  changed  by  amendment  of 
plaintiff's  petition  to  a  suit  to  redeem.  Butler  v.  Bmith,  84  Neb. 
78,  approved  and  followed. 

2.  Appeal:    Consolidation  or  Actions.     The  consolidation  of  two  ac- 

tions pending  in  the  same  court,  at  the  same  time,  against  differ- 
ent defendants,  to  ledeem  from  the  lien  of  a  mortgage,  is  a  matter 
within  the  sound  discretion  of  the  trial  court,  and  error  cannot 
be  predicated  on  the  order  of  consolidation,  unless  an  abuse  of 
discretion  is  shown. 

Ai^PEAL  from  the  district  court  for  Knox  county:  An- 
son A.  Welch,  Judge.    Affirmed. 

Field,  RicJcetts  &  Ricketta,  J.  F.  Green  and  W.  A. 
Mcserve,  for  api)eHants. 

M.  F,  Harrington  and  W.  R.  Butler,  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Knox  county  allowing  the  plaintiff  to  redeem  a  tract 
of  land  sitiiat(»(l  in  that  ccmnty  from  a  void  decree  of  fore- 
closure, and  a  finding  of  the  amount  which  plaintiflF  should 
be  required  to  i)ay  the  defendants  for  that  purpose. 

It  appears  that  in  January,  1890,  one  Ellis  W.  Wall 
owned  the  land  in  questi(m,  and  mortgaged  it  to  Pierce, 
Wright  &  Company  for  |2,850.     After  giving  the  mort- 
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sind  tlifTKiftiT,  niMin  ilie  issues  thns  presented,  a  decree 
wns  rendered  all«>wing  the  plaintiff  to  red«^m,  and  fixing 
the  sunonnt  n^^essjii-y  for  such  redemption.  From  that 
jnd<riii«*nt  tlie  defendants  have  prosecuted  separate  ap- 
IM*als. 

The  recr)rd  disrloses  that,  npon  the  second  trial  in  the 
district  court,  defendants  Secrist  and  Smith  interposed  a 
-plea  of  former  adjudication,  alleging  that  the  judgment 
in  their  favor  upon  the  former  trial  had  never  been  re- 
versed, and  was  a  complete  bar  to  the  further  prosecutirm 
(}f  this  actif>n;  wliile  defendants  Kissinger  also  entered  a 
like  plea,  and  contended  that  the  judgment  in  their  favor 
in  the  former  action  had  never  been  reversed,  and  was  a 
liar  to  the  further  proscn-ution  of  this  suit  against  them. 
Their  jih^as  of  former  adjudication  were  overruled,  and 
this  ruling  is  assigned  as  error. 

It  a|)i)ears  tliat,  wlien  the  petition  in  Butler  t?.  Sdnith 
was  aiuended,  Charles  A.  Kissinger  and  his  wife,  Emily, 
were  made  parties  defendant  in  that  action,  all  of  the  land 
involv(Ml  in  both  actions  was  described  therein,  and  plain- 
tiff prnyed  to  he  a]hnv(»d  to  redeem  from  the  Wall  mort- 
gage as  to  all  of  the  defendants.  The  defendants  in  that 
ease  all  filed  answcTs  to  the  amended  petition.  The  same 
eourse  was  jmrsued  and  like  pleadings  were  filed  in  the 
(u-iginal  case  of  IhiiJrr  \\  Kis'^ingcr,  and  both  actions  were 
\]\{'i\  ixMidiug  in  the  district  ccmrt  for  Knox  county.  Plain- 
tiff thereu])')n  filed  a  moticm  to  consolidate  the  two  a'> 
tions,  which  was  overruled.  There  was  a  separate  trial 
of  each  of  s;iid  actions,  and  a  judgment  rendered  in  each 
of  them  for  all  of  the  defendants.  The  i)laintiff  thereupon 
l>ros(»cuted  ai)i)(»als  from  said  judgments.  The  appeals 
were  dockc^ted  in  this  court  against  all  of  the  defendants. 
The  plaintiff  Avas  named  as  the  appellant,  and  all  of  the 
defendants  were  made  api)ellees.  All  of  the  defendants 
apiK^ai'ed  and  tiled  briefs,  and,  upon  the  hearings  in  this 
court,  botli  of  the  judgments  w^re  reversed  as  to  all  of 
the  defendants  named  in  each  case,  and. the  causes  were 
remanded  to  the  district  court  for  new  trials.    An  exam- 
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error  cannot  lie  pre 
Finally,  it  amy  hi 
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Chables  a.  Kiss 


Appeal  from  the 
BON  A.  WEr,CH,  Jur 

Field.  RiclctU  rf 
Qreen.  for  appellan' 

M.  F.  Harrington 

Babnes,  J. 

This  case  present! 
from  the  judgment 
crigt,  (iiiic,  p.  506. 
the  two  iippeals  ar« 
in  that  ea«e,  tlie  jnt 
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dangerous  and  defective  condition,  describing  the  same; 
that  it  was  in  that  condition  on  the  dav  of  the  accident 
and  for  several  months  prior  thereto;  that  the  plaintiff, . 
while  passing  on  the  walk,  tripped  on  one  of  the  loosened 
boards,  fell,  and  received  the  injuries  described  in  the 
petition;  that  due  notice  was  given  to  the  village  authori- 
ties of  the  accident;  and  that  by  reason  of  the  injuries 
plaintiff  has  been  damaged  in  the  sum  of  |1,500. 

It  is  said  tlie  petition  fails  to  charge  negligence,  a  duty 
to  repair,  and  neglect  of  the  same,  and  that  suiTicient  time 
has  elapsed  for  the  repairing;  that  it  fails  to  charge  notice 
of  the  defect,  and  due  care  on  behalf  of  the  plaintiff.  When 
a  petition  sets  out  the  facts,  it  is  unnecessary  to  plead  the 
legal  conclusions  to  be  drawn  therefrom. 

It  is  contended  that  the  verdict  is  contrary  to  the  evi- 
dence. The  evidence  on  the  part  of  defendant  tends  to 
prove  that  the  walk  was  in  a  gaod  state  of  reiair  at  the 
time  of  the  accident;  that  it  liad  ])een  inspected  by  the 
village  authorities  about  four  months  before  and  found 
to  be  in  good  order;  that  it  appc^jired  to  be  sound,  as  far  as 
any  one  could  see,  and  that  it  \Nas  not  until  about  four 
or  five  davs  after  the  accident  that  a  loose  board  was  dis- 
covered  near  the  point  wliere  plaintilT  fell.  There  was 
also  testimony  that  plalntifT  had  siiid  that  the  injury  was 
caused  by  her  trix)ping  and  falling  between  tlie  sidewalk 
and  the  fence,  striking  her  knee  and  hip  on  the  (nlge  of  the 
walk,  and  not  by  falling  forward  as  she  testitied  at  the 
trial.  On  the  other  hand,  tliere  is  testimony  tluit  plain- 
tiff fell  from  tripping  on  a  loose  or  brok(^n  board;  that  the 
sidewalk  at  that  point  at  the  time  of  tlie  accident,  and  for 
a  number  of  montlis  before,  was  in  a  defective  and  dan- 
gerous condition;  that  a  part  of  the  cross-bf)ards  were 
broken  and  loose;  tliat  it  was  sliakv  and  had  s(^ttled  so 
that  one  side  was  lower  tlian  tlie  other;  that  the  stringers 
on  which  the  boards  were  nailed  were  so  rotten  that  nails 
would  not  liold  therein  and  stuck  up  above  the  boards. 
The  evidence  l)eing  in  tliis  condition,  it  is  ai)parent  that 
we  cannot  interfere  with  the  verdict  of  the  jury. 
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ourt  covers  the  issues  presented,  and 
nt  has  no  cause  to  complain  of  the 
struction  requested, 
n  the  record.     The  judgment  of  the 

AFFIRMED. 


Pbank  Wilkins,  Administeator,  APPBLLBB,  V.  "Wateb  & 
Light  Company  of  Nebraska  Citt  et  al.,  appel- 
lants. 

Filed  Noviubb  27,  1912.    No.  16,863. 

1.  Hftatar  and  Sttrrnnt:  Gbiction  op  Tblephokb  Poles:  Neolioence. 
Tb«  poles  and  wires  of  an  electric  light  company  were  placed  In 
an  alley  soioe  years  previous  to  the  erection  ol  a  telephone  dis- 
tributing pole  about  21^  teet  awa;  on  adjacent  prtvate  property. 
The  telephone  vires  were  contained  In  an  underground  conduit 
In  the  form  of  a  cable,  and  the  cable  was  carried  up  the  side  of 
the  telephone  pole  In  a  metal  tube  to  the  bottom  ot  the  cable  box, 
which  was  nearly  30  reet  from  the  ground.  There  was  a  plaUorm 
on  the  pole  27  feet  from  the  ground.  The  top  of  the  pole  was 
over  3S  feet  from  the  ground.  The  electric  light  poles  were  about 
IG  feet  shorter  than  the  telephone  pole.  The  top  crosB-arm  ol 
the  light  pole  carried  two  losulated  and  two  uninsulated  wlrea. 
The  other  cross-arnis  carried  Insulated  wires.  The  bare  wires 
were  used  as  guard  wires,  and  were  not  Intended  to  carry  elec- 
tricity. The  top  of  the  cable  box  from  which  the  telephone 
wires  emerged  for  distribution  was  nearly  10  feet  above  the  top 
(a  the  light  poles,  and  there  was  no  opportualtj'  for  any  of  the 
wires  of  the  telephone  company  to  come  In  contact  with  the 
wires  of  the  light  company.  Beld,  That  these  tacts  do  not  estab- 
lish negligence  od  the  part  of  the  telephone  company  In  plactoR 
Its  distributing  pole  in  the  position  where  It  stood. 

3. :  Neolioence;  AasuMPnoir  or  Risk.  The  doctrine  of  as- 
sumption of  risk  arises  from  the  relation  of  master  and  servant, 
and  does  not  constitute  a  defense  where  that  relation  does  not 
Azlst  between  the  parties. 

S.  HvffUgence:  Contbibutobt  Necliqence:  Question  fob  3t3KI.  The 
Question  whether  an  employee  of  a  telephone  company  Is  guilty  of 
contributory  negligence  In  ascending  a  telephone  pole  In  proxim- 
ity to  an  uninsulated  wire  belonging  to  an  electric  light  company 
fa  a  question  of  fact  for  the  Jury,  where  reasonable  minds  may 
differ  aa  to  whether  ordinary  prudence  Justified  the  act 
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4.  Electricity:  NeijLioexie.  ^liere  the  manager  of  an  electric  light 
com;an7  la  informed  that  an  uninsulated  guard  wire,  which  is 
strong  upon  poles  belonging  to  that  company  In  close  proximity 
to  a  tel«:r;  hon<^  distributing  pole  upon  iFhich  workmen  may  reason- 
ably be  ex-  e<  ted  to  go,  has  become  charged  with  a  heavy  current 
of  electricity  fr-^^m  contact  with  other  wires  of  that  company  carry- 
ing a  heavy  Yoltnge.  it  is  his  duty  to  remedy  the  dangerous  situa- 
tion as  soon  as  practicable,  and  a  delay  of  orer  36  hours  in 
remedying  the  defect  may  constitute  gross  negligence  on  the  part 
of  the  light  company. 

ArPFiVL  from  the  tli>itrict  court  for  Otoe  (bounty:  Hakvey 
D.  Travis,  JviHiK.  Affirnuil  as  to  the  Water  rf  lAght  Com- 
paniff  and  rertratd  as  to  the  Nebraska  Telephone  Com- 
pany. 

« 

Grrrne  rf  Brrdrnridrje,  Paul  Jessen,  Pitzer  <jf  Haytcard 
and  Edtoin  Zimmerer,  for  appellanta 

Matthew  Gering  and  John  C,  WatsoUj  contra. 

Letton,  J. 

Action  to  recover  for  the  death  of  plaintiffs  intestate, 
Clinton  Oilman.  In  the  opinion,  for  convenience,  the 
defendiint  Nebraska  Telephone  Company  will  be  termed 
the  Telephone  Company,  and  the  defendant  Water  & 
Li^ht  Ccmipany  of  Isebra^ska  City  the  Light  Company. 

In  the  brief  of  the  Telephone  Company  we  find  the  fol- 
lowing statement  of  facts:  "The  Water  &  Light  Company 
of  Nebraska  City  has  a  line  of  poles,  in  a  certain  alley  in 
that  city,  along  and  upon  which  are  strung  two  electric 
wires  carrying  a  voltage  of  from  2,000  to  2,200  volts  of 
electricity.  Thc^se  two  wires  are  strung  on  the  top  cross- 
arm  between  two  guard  wires.  There  waB  also  strung  on 
these  poles  of  the  Water  &  Light  Company  a  bare,  unin- 
sulated iron  wire  which  had  at  one  time  been  used  as  a 
signal  wire  in  connection  with  a  stand-pipe  valve,  and 
had  been  used  on  Sundays  up  to  about  March,  1908,  for 
the  transmission  of  a  low  voltage  of  electricity,  and  after 
that  it  served  the  Water  &  Light  Company  as  a  guard  wire 
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Comi)any.  He  had  formerly  worked  for  the  Water  &  Light 
Company,  and  had  had  some  experience  in  working  around 
telephone  and  electric  light  poles,  and  wires  of  both 
kinds.  On  October  4,  1909,  and  while  working  for  the 
Telephone  Company  painting  telephone  poles,  he  got  a 
shock  by  contact  with  this  iron  wire  on  the  i>articular 
pole  described  in  the  testimony  in  the  rear  of  Kastner's 
restaurant,  wluch  was  the  identical  pole  from  which  he 
fell  the  following  Wednesday,  receiving  at  that  time  the 
injuries  wliicli  terminated  his  life.  This  wire  had  been 
cut  at  both  ends.  It  was  not  used  for  the  transmission  of 
electricity  at  that  time,  and  the  fact  that  it  w^as  allowed 
to  remain  there  in  tlie  situation  in  which  Gilman  found 
it  on  the  afternoon  of  tlie  day  he  received  his  injury 
created  a  condition  which,  it  is  claimed,  was  negligent  as 
against  the  Water  &  Liglit  Company.  When  tliis  wire 
was  charged  with  the  electric  current,  it  was. through 
contact  with  the  electric  light  wire  of  the  Water  &  Light 
Company,  and  not  through  any  crossing  or  contact  of  the 
high-tension  wires  of  the  Water  &  Light  Company  with 
any  of  the  Nebraska  Telephone  Company's  wires,  none  of 
which  were  involved  in  the  accident  or  the  cause  of  it." 

PlaintiflF  concedes  that  this  statement  of  facts  is  correct 
as  far  as  it  goes.  The  following  additional  facts  seem  to 
be  established  by  the  evidence.  On  the  afternoon  of  Mon- 
day, October  4,  1909,  and  while  w^orking  for  the  Telephone 
Company  painting  the  ironwork  on  this  i)ole,  Gilman 
received  a  slight  sliock  and  was  burned  on  the  hand  by 
touching  this  bare  wire.  He  had  been  told  that  the  wire 
was  "hot''  bv  another  workman  who  had  touched  it  that 
day  when  painting.  This  wire  had  become  charged 
through  coming  in  contact  with  another  wire  of  the  Light 
Company  at  a  distance  of  a  little  more  than  a  block  away. 
Gilman,  who  was  apparently  much  alarmed  by  the  first 
shock,  immediately  reported  the  facts  to  George  Bauman, 
the  foreman  of  the  Telephone  Company,  who  directed  him 
to  cease  working  upon  the  pole.  The  foreman  testifies 
that  he  immediately  w^ent  to  see  Mr.  Egdn,  the  manager 
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igbt  Company,  ami  Egan  promised  to  have  the 
tt«nded  to  at  once  or  early  the  next  moroing. 
I'B  he  promised  to  attend  to  the  matter  the  next 
when  there  was  no  current  on  the  wires.  The 
rning  Oilman  was  told  hy  the  foreman  of  the 
e  Company  of  Egan's  promise  to  make  immediate 

The  repairs  were  not  mitde,  and  on  Tuesday  af- 
Oetoher  5,  Bauraan  told  Gilman  that  he  had  heen 
by  employ(«s  of  the  Light  Company  that  the 
1  not  been  cleared.  Nothing  further  was  said  to 
ibout  this  matter.  On  Wednesday  forenoon  Gil- 
I  engaged  in  trimming  trees.  Baumau  directed 
llie  afternoon  to  resume  the  work  of  painting, 

testifies:    "Q.  What  did  you  say  to  him?    A.  I 

to  go  out  and  follow  the  work  he  had  been  do- 
Did  yon  tell  him  to  go  to  any  particular  place? 
r.    Q.  What  else  did  you  aay  to  him?    A.  The  last 

said  .to  him  was:  'Clint,  for  Christ's  sake  be 
"  Oilman  and  John  Bauman  left  the  shop  to- 
Nothing  was  said  hy  Oilman  to  indicate  he  was 
:k  to  work  on  this  pole.  Soon  afterwards  Oilman 
the  pole,  and  some  few  minutes  after  fell  to  the 
inveloped  in  flames.     He  died  as  a  result  of  the 

stance,  the  petition  alleges  that  Gilman  was  em- 
y  the  Telephone  Company  as  a  lineman;  that  he 
perienced  and  hnd  no  linowledge  of  the  effect  that 
)etween  wires  heavily  charged  with  electricity  or 
such  wires  and  metal  would  have;  that  it  was  his 
•'s  duty  to  warn  him  as  to  the  dangers  incident 
vork,  to  furaish  him  with  a  reasonably  safe  place 
to  place  its  poles  at  a  reasonably  safe  distance 
;  wires  of  the  Light  Company  whose  poles  and 
;re  in  close  proximity;  that  it  was  the  duty  of 
the  defendants  to  keep  their  poles  and  wires  so 
same  would  not  cross,  interfere,  or  come  in  con- 
;eep  them  properly  insulaled  and  stretched  so  as 
termit  them  to  sag  and  become  loose;  that  the 
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Light  Coiupany  permitted  its  wires  to  become  loose  so 
that  they  crossed  and  came  in  contact  with  the  wires, 
poles  and  cable  of  the  Telephone  Gompany.  It  ascribes 
similar  negligence  to  the  other  defendant.  It  further  al- 
leges that  on  October  4,  1909,  Oilman  reported  to  each  of 
the  defendants  that  the  wires  were  crossed,  and  each  of 
them  promised  to  repair  the  same  immediately,  but  negli- 
gently omitted  to  do  so,  and  tliat  Oilman,  relying  on  the 
promise,  (m  the  6th  day  of  October,  without  any  knowl- 
edge that  the  wire  had  not  been  repaired,  attempted  to 
work  on  a  pole  of  the  Telephone  Company  ;"that  the  wires 
were  crossed  which  caused  the  accident,  and  that  as  a 
result  Oilman  died,  leaving  a  widow  and  one  minor  child, 
aged  five  years,  who  were  dependent  upon  him  for  sup- 
port. 

The  answer  of  each  defendant  pleads  that  the  risks  of 
the  service  were  obvious,  and  were  understood,  known  to, 
and  assumed  by  plaintiff,  and  also  pleads  contributory 
negligence  on  his  part. 

We  will  first  consider  the  errors  assigned  by  the  Tele- 
phone Company.  The  principal  complaint  made  by  this 
defendant  is  that  the  court  erred  in  overruling  its  mo- 
tion for  a  directed  verdict,  for  the  following  reasons: 
"(a)  The  testimony  fails  to  show,  and  does  not  tend  to 
prove,  any  negligence  upon  the  part  of  the  Nebraska  Tele- 
phone Company  which  was  the  proximate  cause  of  the 
injury  resulting  in  the  death  of  Clinton  Oilman;  (6)  the 
evidence  does  not  tend  to  establish  why  and  how  the  in- 
jury to  Clinton  Oilman  was  received;  (c)  it  is  established 
that  Clinton  Oilman  knew  and  appreciated  the  danger  of 
his  situation  created  by  the  proximity  of  the  bare  wire 
which  was  near  to  or  abutting  against  the  telephone  pole 
described  in  the  testimony,  and  that  he  assumed  the  risk 
of  injury  therefrom;  *  *  *  (6)  the  ground,  as  alleged 
in  the  petition  and  stated  by  plaintiff's  counsel  in  his 
opening  statement  to  the  jury,  that  defendmt's  foreman 
promised  and  assured  Oilman  that  the  dangerous  situa- 
tion of  which  Oilman  was  informed,  and  which  he  re- 
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ported  to  the  foreman,  would  be  removed,  is-  not  sustained 
by  the  proof,  nor  does  it  appear  in  the  evidence  that  he 
resumed  his  work  relying  on  any  promise  of  repair  made 
by  the  Nebraska  Telephone  Company's  foreman;  but,  to 
the  contrary,  he  knew  that  the  Telephone  Company  would 
not  make  such  repair,  and  he  knew,  or  had  reason  to  be- 
lieve, and  feared  that  the  danger  still  existed  and  that 
the  wire  was  hot." 

We  cannot  agree  that  the  testimony  does  not  show  why 
and  how  the  injury  to  Gilman  was  received.  The  cir- 
cumstantial evidence  upon  this  point  is  sufficient.  But 
we  are  of  the  opinion  that  some  of  the  other  grounds  upon 
which  the  motion  was  predicated  are  well  taken.  We 
think  the  evidence  fails  to  show  negligence  on  the  part  of 
the  Telephone  Company  in  placing  it«  distributing  pole 
where  it  did.  The  top  of  the  pole  was  38  feet  6  inches 
from  the  ground.  The  bottom  of  the  platform  thereon  is 
27  feet  from  the  ground,  and  the  i)oint  on  the  pole  op- 
posite the  loose  wire  is  23  feet  4  inches  from  the  ground. 
The  top  of  the  cable  box  from  which  the  wires  emerged 
for  distribution  was  nearly  10  feet  above  the  burned  place 
on  the  pole,  and  hence  there  was  no  opportunity  for  any 
of  the  wires  of  the  Telephone  Company  to  come  in  con- 
tact with  the  wires  of  the  Light  Company,  and,  in  fact, 
such  a  condition  did  not  occur.  There  were  two  cross- 
arms  on  the  Light  Company's  pole  beneath  the  one  which 
carried  the  dangerous  wire,  each  carrying  insulated  wires 
charged  with  heavy  currents.  There  is  no  proof  that  thefiie 
wires  were  not  properly  insulated  opposite  the  pole. 

Gilman  knew  the  danger  of  the  situation  created  by  the 
charged  wire  which  had  burned  him.  The  promise  which 
was  made  to  remove  the  danger  was  not  made  to  Gilman 
by  his  employer,  the  Telephone  Company,  but  it  was  a 
promise  made  by  the  manager  of  the  Light  Company  to 
the  Telephone  Company  and  communicated  to  him,  and 
there  is  no  proof  that  Gilman  expected  or  anticipated  that 
the  removal  of  the  cross  would  be  made  by  the  Telephone 
Company,  or  that  he  resumed  work  upon  a  promise  made 
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by  his  foremaii  that  the  Telej 
move  the  danger. 

We  are  convinced  that  it  w 
part  of  the  Telephone  Company 
did  for  the  purpose  of  distril: 
this  the  proximate  cause  of  t 
liable  for  a  failure  to  warn  Gi 
he  had  been  told  by  another  em 
foreman  of  the  danger  of  worki 
of  the  proximity  of  the  charge 
negligence  on  the  part  of  th 
should  have  been  sustained.  '. 
by  the  Telephone  Company  we 

Taking  up  the  points  prexentt 
Company,  several  matters  with 
of  evidence  are  ui^ed  as  beinj 
that  the  plaintiff  was  permitte 
accident,  a  piece  of  rubber  hose 
bare  wire  at  the  place  of  the  j 
that  to  admit  proof  of  subse<ii 
employer  is  prejudicially  erroi 
this  contention,  no  such  evide 
does  appear  (at  one  place  witht 
of  rubber  hose  had  been  nailed, 
foreman  of  the  Telephone  Coin 
point  opposite  the  bare  wire,  & 
by  the  Light  Company,  this  cc 
against  this  defendant  More< 
fully  instructed  as  to  how  far 
considered.  As  to  the  admissiot 
being  usually  a  careful  man,  we 
the  verdict,  since  all  the  facts  i 
fore  the  jury. 

It  is  next  argued  that  the  pr 
Light  Company  failed  to  jierffi 
deceased,  and  that  hence  neglif: 
been  proved.  It  is  true  that  tli 
Company  and  the  Light  Compa 
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that,  if  there  had  been  no  telephone 
the  accident  would  not  have  hap- 
:one  Company  had  the  right  to  place 
the  Light  Company  had  not  allowed 
its  wire  to  sag,  and  negligently  al- 
rrent  to  flow  through  the  bnre  wire, 
)t  have  happened.  The  Light  Com- 
oximity  of  thi-s  pole,  with  steps  on 
platform  and  distributing  box  above 
wires  of  the  Light  Company,  and 
be  expected  to  work  there  with  such 
as  were  needed-  It  owed  the  duty 
er  to  insulate  its  wires  at  that  point, 
,t  and  dangerous  currents  were  not 
igh  its  unused  wires.  Olson  v.  Ne- 
.  85  Neb.  ZSl;  Atlanta  Street  R.  Co. 
53,  33  L.  R.  A.  798.  Its  manager 
jy  his  promise  to  make  repairs.  The 
I  one  of  the  proximate  causes  of  the 

o  pleads  that  Oilman  assumed  the 
ent,  and  hence  that  there  is  no  lia- 
he  Light  Company  owed  Oilman,  as 
ons  rightfully  using  the  poles  of  the 
the  duty  of  using  no  negligence  with 
)  of  its  wires  and  poles.  The  legal 
ption  of  risk  arises  from  the  relation 
Qt.  Since  Oilman  was  not  an  em- 
'ompany,  he  assumed  no  risks  as  to 
:  company.  Moreover,  its  promise  to 
lirs  had  been  communicated  to  him. 
■e,  is  not  available  to  the  Light  Com- 
mpany  argues  that  tliere  is  no  evi- 
tas  heavily  charged,  and  that  it  may 
than  110  volts.  We  cannot  see  that 
iirrent  is  of  mucli  materiality  in  this 
)arent  that  the  uninsulated  wire  was 
rent  which  might  be  dangerous  to 


NEBRASKA  REPC 


Wllklni  T.  Witw  A  Li(M  • 


workmen  on  the  poles  of  the  Telepl 
circmnstaDtial  evidence  seems  to  she 
was  caused  by  the  metal  of  the  paint 
circait  with  the  charged  wire  and  t 
the  telephone  cable  on  the  side  of  tl 
the  sudden  flashing  into  fire  and  es 
which  was  shown  to  be  mineral  pali 
tine  and  other  highly  inflammable  ii 

The  question  whether  Oilman  wa 
tory  negligence  was  submitted  to  the 
prepared  instructions.  They  were  a 
of  the  scene  of  the  accident.  Wheth 
fled  in  attempting  to  climb  the  pole 
wire  in  order  to  reach  the  platfom 
which  reasonable  minds  might  diff 
a  close  one,  but  it  is  peculiarly  om 
termine.  lAncoln  Rapid  Transit  Gc 
332;  Cudahy  Paf^kmg  Co.  v.  Weso 
Orimm  v.  Omaha-  Electric  L.  d  P.  C 
think  there  is  sufficient  evidence  to 
the  plaintiff  on  this  point. 

The  case  seems  to  have  been  ca: 
rights  of  the  Light  Company  preserv 
to  the  jury  upon  a  clear  and  lucid 
in  the  instructions.  The  only  prej 
is  that  the  motion  of  the  Telephon 
rected  verdict  should  have  been  susi 

The  judgment  is  affirmed  as  to  the 
is  reversed  as  to  the  Telephone  Com 


Judo 


r 


\' 
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In  be  Parker  M.  Wiokstrum. 
Parker  M.  Wickstrum,  appellant,  v.  Ernest  Hunger 

BT  AL.,  appellees. 

Fn.ED  Novlmbeb  27, 1912.    No.  17,778. 

Constitutional  Law:  Citt  Obdtnance:  Regulating  Use  of  Motor 
Vehicles.  A  provision  in  a  general  ordinance  of  the  city  of  Lin- 
coln regulating  the  use  of  motor  vehicles,  that  "it  shall  be  unlaw- 
ful for  any  person  operating  a  motorcycle  to  carry  another  per- 
son on  said  machine  in  front  of  the  operator,"  held,  to  be  gen- 
eral with  respect  to  all  members  of  the  class  affected,  to  be  based 
upon  a  reasonable  classification,  and  to  be  a  valid  exercise  of  the 
police  power  of  the  city  in  protecting  the  safety  of  travelers  on 
the  city  streets  and  persons  carried  on  motorcycles. 

Appeal  from  the  district  court  for  Lancaster  county : 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Barton  Oreen,  for  appellant. 

F.  C.  Foster  and  D.  H.  McClenaJian^  contra. 

Lbtton,  J. 

Appellant  was  arrested  and  convicted  of  the  violation 
of  a  city  ordinance  providing  that  "it  shall  be  unlawful 
fop  any  person  ojwratiiig  a  motorcycle  to  carry  another 
person  on  said  machine  in  front  of  tlie  operator."  This 
provision  is  embraced  within  a  general  ordinance  regulat- 
ing the  use  of  motor  vehicles  in  the  city  of  Lincoln.  Hav- 
ing failed  to  pay  the  fine  and  costs  adjudged  against  him, 
he  was  committed  to  jail.  He  applied  to  the  district  court 
for  release  upon  a  writ  of  habeas  corpus,  on  the  ground 
that  the  ordinance  was  unreasonable  and  void,  and  from 
a  denial  of  the  writ  he  has  appealed. 

Summarily  stated,  his  contention  is  that  the  ordinance 
arbitrarily  invades  personal  rights;  that  a  motorcycle  is 
a  type  of  motor  vehicle  which  is  no  more  dangerous  to 
operate  with  a  passenger  in  front  than  an  ordinary  elec- 
tric automobile,  which  is  usually  a  glass-inclosed  cab 
in  which  passengers  may  occupy  a  seat  directly  in  front  of 


"It  i*»  a  pt-nenil  rule  tliat  the  determination  of  the  (|ues- 
tion  wlictiier  or  ii()t  an  ordinance  is  reasonably  necessary 
for  tlie  protectidn  of  life  and  property  within  the  oity  is 
C'onimitlcd  -in  the  first  instance  to  the  municipal  authori- 
ties thereof  l>y  the  legislature.  When  they  have  acted  and 
I)assed  an  ordinance,  it  is  presuniptively  valid,  and,  be- 
fore a  eonrt  will  he  justifit.'d  in  holding  their  action  in- 
valid, tlie  unreasiinalileness  or  want  of  necessity  of  such 
measure  for  the  puhlic  safety  and  for  the  protection  of 
life  and  pniperty  should  l)e  clearly  made  to  appear.  It 
should  be  manifest  that  the  disrretion  iniiwsed  on  the 
municipal  authorities  has  been  abused  by  the  exercise  of 
the  power  conferred,  hy  acting  in  an  arl>itrary  manner." 
Ree,  also,  In  re  Ander-fon,  69  Neb.  686.     We  think  there 


Feahk  H.  Parsons,  appellee,  t.  John  T.  Gathers  et  al. 
appellants. 

FiLSD  NovEUBCB  27.  1912.     No.  16,817. 

1.  Creditora'  Bnit:  BxHACSTion  of  Remediea  at  Law.  For  the  pur- 
pose of  malQtainlDK  a  creditor's  bill,  proof  of  a  Judgment  at  lav,  ot 
the  Issuance  of  an  execution,  and  ot  a  sberifT's  return  nulla  honn. 
1b  Bufflctent,  in  the  abBence  of  fraud  or  collusion,  to  show  that 
plalntUTa  remedies  at  law  have  been  exhausted. 

S. :    PitopiHTT  Sitbject:     Judgment  Aqaisbt  Citt.     In   equity, 

'  the  interest  of  a  Judgment  debtor  In  a  judgment  against  a  city 
may,  In  a  proper  case,  be  subjected  to  the  claim  of  his  Judgment 
cr«dIt(M-. 

t,  ■ :    Sai*  or  CoDLATBRAJ.  Pendino  Sdit.    Failure  of  a  court  ol 

•Qultr  to  diamlu  a  creditor's  bill,  on  an  answer  alleging  that 
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plaintiff  has  possession  of  unsold  collateral  security  for  his 
Judgment,  held  not  reversible  error  in  a  record  which  shows  that 
plaintiff,  before  filing  his  reply,  sold  the  collateral  and  applied  the 
proceeds  in  part  payment  of  his  claim^  that  the  case  was  tried  on 
pleadings  raising  all  the  issues  essential  to  an  adjudication  of 
the  rights  of  the  parties,  and  that  no  one  was  prejudiced  by  the 
procedure  adopted  by  the  trial  court. 

4.  Fraudulent  Conveyances:  Evidence.  Decree  upholding  a  convey- 
ance from  a  husband  to  his  wife  held  proper  under  the  evidence, 
though  assailed  as  fraudulent  in  a  creditor's  bill. 

Appeal  from  the  district  court  for  Douglas  couuty: 
Alexander  C.  Troup,  Judge.    Affinned. 

J.  O.  Detwciler,  for  appellants. 

Charles  Battelle  and  J.  F.  IStwut,  contra. 

Rose,  J. 

This  is  a  creditor's  bill  in  which  plaintiff  seeks  to  col- 
lect a  judgment  for  |8,369.88,  rendered  August  14,  1909, 
in  the  district  court  for  Douglas  county,  against  John  T. 
Cathers  and  others.  The  suit  wherein  the  judgment  was 
rendered  was  commenced  April  28,  1894,  and  tlie  liability 
of  Cathers  was  that  of  surety  on  a  promissory  note  for 
$5,000,  dated  Aprir8,  1892,  and  payable  to  the  McCague 
Savings  Rank.  Plaintiff  succeeded  to  the  rights  of  the 
payee.  Execution  was  issued  and  returned  ^^nulla  botia.'' 
The  property  which  the  court  is  asked  to  subject  to  the 
payment  of  the  judgment  consists  of  three  items:  (1)  A 
lot  in  Omaha,  conveyed  January  7,  1898,  by  Cathers  to 
his  wife,  tlirough  a  trustee,  it  being  alleged  that  the  con- 
veyance was  made  without  consideration,  with  the  intent 
to  hinder,  delay  and  defraud  plaintiff  in  collecting  his 
claim  against  grantor.  (2)  Unpaid  awards  of  $1,245 
against  the  city  of  Omaha  in  favor  of  the  wife,  the  city 
having  appropriated  to  public  purposes  part  of  the  lot  con- 
veyed to  her,  and  the  amount  recovered  by  her  being  the 
value  of  the  property  thus  taken.  (3)  The  interest  of 
Cathers  in  two  unpaid  judgments  against  the   city   of 


Vol.  92]  SEPTEMBER  TERM,  1912.  527 


PsrBODB  T.  Gathers. 


Omaha,  one  rendered  in  favor  of  Anna  J.  Robinson,  No- 
vember 30,  1907,  for  |1,640,  and  the  other  rendered  in 
favor  of  Rhoda  Gilliland,  March  27,  1909,  for  ?1,500, 
Gathers  having  filed  an  attorney's  lien  for  one-half  of 
each  of  the  two  judgments.  The  principal  debtors  and 
Gathers  and  wife  and  other  persons  claiming  an  interest 
in  the  property  in  controversy  are  defendants  herein. 
The  answer  contains  a  denial  that  the  conveyance  from 
Gathers  to  his  wife  was  made  without  consideration,  or  to 
defraud  plaintiff,  or  to  hinder  or  delay  him  in  collecting 
his  claim.  On  the  contrary,  it  is  alleged  that  the  convey- 
ance was  executed  in  good  faith  for  the  full  consideration 
of  15,087.92.  Other  matters  pleaded  in  defense  are  that 
the  creditor's  bill  was  prematurely  filed;  that  Gathers 
was  a  surety  only;  that  plaintiff  held  as  collateral  security 
for  the  payment  of  his  claim  20,000  shares  of  capital 
stock  of  the  Golorado  Gold,  Silver  &  Lead  Mining  Gom- 
pany,  property  alleged  to  be  of  great  value  belonging  to 
the  principal  debtors;  and  that  the  collateral  described, 
though  in  control  of  plaintiff,  was  never  sold  or  in  any 
way  applied  to  the  payment  of  the  note  on  which  Gathers 
was  surety.  In  a  reply  plaintiff  states  that  on  February 
24,  1910,  a  date  subsequent  to  the  filing  of  the  answer  to 
the  creditor's  bill,  he  sold  the  collateral  at  public  sale, 
after  due  notice,  for  flOO,  and  credited  the  proceeds  on 
his  judgment.  The  trial  court  upheld  the  conveyance 
from  Gathers  to  his  wife,  and  declined  to  apply  the  latter 's 
awards  against  the  city  of  Omaha  on  plaintiff's  judgment, 
but  subjected  thereto  the  attorney's  liens  on  the  judgments 
against  the  city  of  Omaha.  Gathers  and  wife  appealed, 
and  plaintiff  filed  a  cross-appeal.  After  the  record  wa*s 
filed  in  this  court,  Gathers  died,  and  the  case  wa;s  revived 
in  the  name  of  his  wife,  Louisa  E.  Gathers,  as  administra- 
trix of  his  estate. 

Should  the  creditor's  bill  be  dismissed  because  the 
action  was  prematurely  brought?  It  is  argued  that  relief 
was  erroneously  granted  to  plaintiff  because  his  pleadings 
and  proofs  do  not  show  that  he  exhausted  his  legal  reme- 
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remedy  extends  to  tlie  interest  of  a  judgment  debtor  in 
a  judgment  against  a  "body-politic,  or  corporate."  Tlie 
remedy  in  aid  of  execution  does  not  exclude  relief  in 
equity.  Monrop  v.  Rcid,  Murdoch  &  Co,,  46  Neb.  316.  It 
follows  that  tliis  point,  on  the  record  presented,  is  not 
well  taken. 

Shcmid  the  action  be  diHiniss(^d  because  plaintiff,  before 
filing  his  creditor's  bill,  failed  to  sell  the  collateral  secu- 
rity in  his  hands  and  apply  the  proceeds  on  his  claim? 
That  defense  was  pleaded  in  an  answer  filed  by  Gathers 
January  24,  1910.  The  court  of  equity  had  acquired  juris- 
diction. In  a  reply  plaintiff  alleged  that  he  sold  the  col- 
lateral February  24,  1010,  and  applied  the  proceeds  on 
his  claim.  Fraud  or  illegality  in  the  sale  is  not  shown. 
At  the  time  of  the  trial,  therefore,  this  feature  of  the 
defense  had  no  existence  as  originally  pleaded.  The 
proceeds  of  the  collateral  paid  a  small  part  of  the  debt. 
Leviable  property  subject  to  execution  and  the  collateral 
were  wholly  insufficient  for  the  satisfaction  of  the  judg- 
ment in  favor  of  plaintiff,  when  the  creditor's  suit  was 
tried.  Equitable  relief  was  not  granted  before  the  reme- 
dies at  law  had  been  exhausted.  Had  the  suit  been  dis- 
missed under  these  circumstances,  the  parties  would 
necessarily  have  been  burdened  with  the  costs  and  ex- 
penses incident  to  the  bringing  and  prosecuting  of  a  second 
suit  of  the  same  nature  as  the  first.  In  Haffey  v.  Lynch, 
143  N.  Y.  241,  the  ccmrt  said:  "Equity  courts,  in  award- 
ing relief,  generally  look  at  the  conditions  existing  at  the 
close  of  the  trial  of  the  action  and  adapt  their  relief  to 
those  conditions.  The  plaintiff,  in  an  eciuity  action,  as  a 
general  rule,  should  not  be  turned  out  of  ccmrt  on  account 
of  any  defense  interposed  to  his  action,  if  at  the  time  of 
the  trial  the  facts  are  such  that,  if  he  then  commenced  his 
action,  he  would  be  entitled  to  the  equitable  relief  sought." 
For  these  reasons,  the  case  having  been  tried  below  under 
pleadings  raising  all  the  issues  essential  to  an  adjudication 
of  the  rights  of  the  parties,  the  action  will  not  now  be 
37 
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dismissed,  since  no  one  was  prejudiced  by  the  trial  court's 
procedure. 

Was  the  conveyance  from  Catliers  to  his  wife  fraudu- 
lent? Roth  testified  that  earlv  in  their  married  life  the 
wife  received  from  her  father's  estate,  from  a  life  insur- 
ance company,  and  from  tlie  sale  of  stock  of  the  Chartiers 
Valley  Railroad  Company  various  sums  of  money  asrsre- 
gating  several  thousand  dollars;  that  this  money  Avas 
turned  over  to  the  husband  under  an  a«;reement  to  return 
it,  and  that  he  never  did  so  until  he  deeded  her  the  lot  in 
controvers}^  in  fulfilment  of  his  promise.  Cathers  testi- 
fied, also,  that  the  consideration  mentioned  in  the  deed 
was  the  amount  received  from  his  wife,  with  interest. 
There  is  proof  that  the  wife,  when  she  accepted  the  deed, 
liad  no  knowledge  of  her  husband's  liability  as  surety; 
that  the  husband  then  thought  his  liability  was  fully  pro- 
tected by  collateral  security;  that  plaintiff,  for  many  years, 
made  no  effort  to  bring  his  suit  on  the  note  to  trial,  and 
that  Cathers,  before,  and  two  yeai*s  after,  the  conveyance 
to  his  wife,  retained  in  his  own  name  title  to  a  large  tract 
of  valuable  land  near  Omaha.  Plaintiff  made  no  effort  to 
contradict  this  testimony  by  dii-ect  proof.  When  it  is  all 
considered  with  the  entire  record,  the  trial  court's  finding 
against  plaintiff  on  the  issue  of  fraud  in  the  conveyance 
from  Cathers  to  his  wife  api^ears  to  be  correct.  It  neces- 
sarily follows  that  plaintiff  is  not  entitled  to  the  awards 
against  the  city  of  Omaha  for  that  part  of  grantee's  lot 
taken  ti>r  pul)lic  purposes.  There  is  no  error  apparent  in 
the  proceedings  below.  Neither  appellants  nor  cross- 
appellant  liaving  obtained  relief  in  this  court,  the  costs 
here  will  be  equally  divided  between  them. 


Affirmed. 


5MBER  TERM,  1912. 


Bi.LEB,  V.  Chicago,  Bi^rlixotox  & 
HOAD  Company,  appellant. 

TtMBER  27, 1912.     No.  ie,SG4. 
lENT.    Verdict  againet  a  carrier  lor  damages 
In  transporting  live  atocit  to  market  held 
ence. 

district  court    for   Harlim    county: 
uiWE.    Affirmed. 

f.  Morlaii  and  Arthur  R.  'WeUst.  for 


lit  to  recover  damages  in  the  sum  of 
t'8  delay  in  transpnrtins  a  car  of 
■uff,  Kansas,  February  13,  1009,  and 
lb,  Missouri,  too  late  for  tlie  market 
Plaintiff  pleaded  that  tlie  consign- 
■y  course  of  transportation,  would 
ination  in  the  morning  of  February 
idaiit  permitted  the    loaded    car  to 

WtHidrnff  two  days  during  stormy, 
it  in  consequence  the  hogs  crowded 
died,  and  the  otiiers  depreciated  in 
■ontained  a  general  denial;  and  an 
plaintiff  undertook  to  load  the  hogs 
I  until  they  were  taken  away  from 
it  them  into  the  car  during  a  snow- 
'd  in  severity  until  it  blockaded  de- 
at  by  reas(m  of  tlie  blo<'kade  defend- 
ansport  the  car  any  earlier  than  it 
lay  and  the  resulting  injuries  were 

and  by  want  of  ordinary  care  on 
ading  the  car  when  it  was  storming, 


anO  in  Tailii 
were  at  Woiw 
meiit  for  fH! 

The  only 
evidence  to  » 
reconl  excep 
stock  triiins  ; 
(►ne  Wednesd 
nt  the  same 
nt  Hie  statioi 
ilcliver  tlie  I 
siii)Hiient,  foi 
the  next  mo 
shortly  after 
Woodruff.  - 
arv  13,  190*), 
the  ngent  wl 
shipped,  »nd 
of  lading, 
plaintiff  Iujk 
track,  and  ' 
Monday  evci 
dii.v,  and  tli 
pleaded  in  tl 

Defendant 
ciency  of  th 
Woodrnff.  ' 
train  goinjj  ( 
during  the,  <1 
livered  to  del 
away. 

Defendant 
livery  is  not 
in  substance 
for  the  hogs 
route.  He  ]< 
the  ear  had 
the  station,  1 


plaintiff  never  hi^fiire  had  a  similar  experience.  Tliere  is 
no  evidence  tliat  defendant's  road  vras  blockaded  lietween 
Woodruff  and  St.  Joeepli,  or  that  the  car  could  not  liave 
been  taken  out  promptly  by  an  engine  or  train  from  tiie 
east. 

A  snffleient  reason  for  setting  aside  the  verdict  bas  not 
been  given,  and  the  judgment  is 

Affirmed. 


534  NEBKASKA  REPORTS.  [Vol.  92 


Oronk  ▼.  Oronk. 


George  P.  Cronk,  appellee,  v.  Cora  L.  Cronk, 

APPELLANT. 

Filed  November  27,1912.    No.  17,024. 

Divorce:  Extreme  Cruelty.  Decree  granting  a  husband  a  divorce  on 
the  ground  of  extreme  cruelty  affirmed  as  a  proper  disposition  of 
the  case  under  the  evidence. 

Appeal  from  the  district  court  for  Douglas  counly: 
Alexander  C.  Troup,  Judge.    Afftrmed. 

W.  W.  Slahaugh  and  G.  W.  Shields,  for  appellant 

Crane  d  Boucher  and  A,  W.  Jefferis,  contra. 

Rose,  J. 

The  parties  are  husband  and  wife.  The  luisband  is 
plaintiff,  and  the  trial  court  f^ranted  him  a  divorce  on  the 
ground  of  extreme  cruelty.  Tlie  wife  appeals,  and  insists 
that  und^r  the  evidence  the  divorce  should  not  have  been 
granted. 

They  were  married  September  18,  1906,  and  the  suit 
was  commenced  June  20,  1910.  The  intervening  time  was 
full  of  sensatiim  and  scandal.  Roth  had  lieen  previously 
married  and  divorced.  They  lived  in  Omaha.  Evidence 
relating  to  what  occurred  after  they  became  husband  and 
wife  fairly  establishes  the  following  facts:  Defendant 
accused  her  husband  of  marital  infidelity,  and  at  the  trial 
was  unable  to  prove  her  charges,  though  she  had  previ- 
ously given  them  wide  publicity.  She  clandestinely  took 
his  watch  and  other  articles  of  pers(mal  property  and 
l)awTu»d  them  to  secure  money  for  herself.  She  accepted 
from  her  husband  money  and  transportation  for  a  trip  to 
Virginia  to  visit  her  relatives,  and  consented  to  his  going 

to  California  at  the  same  time  to  visit  his  children  bv  a 

• 

former  wife.  After  he  left  Omaha  pursuant  to  this  under- 
standing, she  secretly  followed  him  and  spied  upon  him 


r 


Vol.  92]  SEPTEMBER  TERM,  1912,  535 


Oronk  v.  Cronk. 


while  he  was  visiting  with  his  children  at  Long  Beach.  She 
falsely  intimated  to  police  officers  there  and  at  Los 
Angeles  that  her  husband  was  having  improper  relations 
with  his  former  wife  and  importuned  them  to  arrest  him. 
In  California  she  deliberately  gave  newspaper  publicity 
to  her  simulated  wrongs,  and  made  him  and  his  children 
the  subjects  of  sensational  notoriety  and  scandal.  In 
Omaha  she  went  before  the  grand  jury,  falsely  charged 
him  with  wife-d(*sertion  and  nonsupport,  and  attempted  to 
have  him  arrested.  She  directed  public  attention  to  her 
scandalous  relaticms  with  her  husband  by  hurrying  after 
him  in  the  public  streets  of  Omaha,  by  calling  to  him,  and 
by  giving  publicity  to  her  unfounded  suspicions.  She 
went  personally  to  eminent  citizens  who  were  fraternal 
brethren  of  her  husband  and  falsely  accused  him  of  deser- 
tion and  nonsupport,  with  a  view  to  having  him  investi- 
gated by  his  lodge  and  disgraced.  She  w^as  w^hoUy  unable 
to  disprove  this  conduct.  In  some  form  it  was  often  re- 
peated. It  was  deliberately  planned  and  appeared  to  get 
worse.  There  is  convincing  proof  that  it  robbed  her  hus- 
band of  his  peace  of  mind,  made  his  marital  relations  in- 
tolerable, and  seriously  impaired  his  health.  It  amounted 
to  extreme  cruelty  within  the  meaning  of  the  divorce  laws. 
His  conduct  is  assailed  by  his  wife,  but  the  proofs  do  not 
justify  a  finding  that  he  was  guilty  of  such  misconduct  as 
would  warrant  a  court  of  equity  in  dismissing  his  suit  on 
that  ground. 

Defendant  offered  a  vast  amount  of  testimony  to  estab- 
lish condonation.  If  full  credence  could  be  given  to  the 
witnesses  a^Iio  testified  in  favor  of  defendant  on  that  issue, 
the  defense  might  be  established,  but  the  trial  court, 
under  all  the  circumstances,  properly  disbelieved  their 
testimony  on  material  matters.  After  the  alleged  condona- 
tion, defendant's  conduct  was  more  cruel  than  before. 
A  careful  consideration  of  the  entire  record  leads  to  the 
conclusion  that  tlie  findings  below  were  right  and  that  the 
divorce  was  properly  granted.  An  analysis  of  the  evi- 
dence would  not  benefit  the  parties  nor  improve  the  litera- 
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ture  of  the  court.     It  has  all  been  carefnlly  examined^ 
however,  and  the  decree  below  is  adopted  as  correct 

Affibmed. 

Reese,  C.  J.,  dissenting. 

Having:  read  the  abstract  containing  the  proceedings 
upon  the  supplemental  liearing,  I  am  compelled  to  dissent 
from  tlie  opinion  of  the  majority  in  this  case.    After  the 
submission   of  the   case   to   the  district   court,   quite   a 
lengthy  memoraudiim  o])inion  was  written  and  filed  by 
the  judge  who  heard  and  decided  the  case.    A  jwrtion  of 
that  opinicm  impresses  me  most  strongly.    After  discuss- 
ing another  feature  of  the  case,  the  court  says:    "But 
apart  from  this,  what  seems  to  be  improbable  in  plain- 
tiff's testimony  is  that  tliese  persons  should  be  together 
even  as  much  as  plaintiff  admits  they  were,  and  under  the 
circumstances  thev  were,  and  vet  at  no  time  were  famili- 
arities  of  any  nature  indulged  in,  or  even  suggested,  as 
phiintiff  testifi(»s.    Knowing  these  parties  as  I  do  and  have 
come  to  know  tliem  since  this  litigation  commenced,  par- 
ticularly the  defendant,  and  knowing  as  I  do  that  her 
persistent  liud  almost  nnceasing  effort  and  object  has  been 
to  reinstall  herself  in  her  husband's  favor,  whether  for 
good  or  CA  il,  I  need  not  now  say,  I  can  scarcely  conceive 
it  possible  for  these  two  persons  to  have  been  together  for 
(*ven  as  much  as  nine  nights  from  7  or  7:30  to  10  or  11 
o'clock,  according  to  plaintiff's  testimony,  or  much  later. 
according  to  defendant's  testimony,  in  a  room  alone,  and 
yet  neither,  at  any  time,  having  made  any  advances  of 
familiarity  to  the  other;  that  at  no  time  throughout  the 
entire  series  of  visits  did  anything  occur  between  them 
but  what  might  be  expected  to  occur  between  two  strang- 
ers.    Such  a  thing,  of  course,  was  possible,  but,  in  the 
very  nature  of  things,  it  seems  to  me  it  would  not  be 
probable." 

There  are  many  things  stated  in  the  opinion  which  re- 
flect stnmgly  upon  the  conduct  and  character  of  defend- 
ant, and  which  are  probably  merited,  but  for  the  purpose 


;  out.  The  question,  sub- 
learing  was  whether  there 
le  rendition  of  the  decree 
he  husband.  It  is  alleged 
ecree  was  rendered,  and 
n  the  suprrane  coort  on 
iciled,  lived  and  cohabited 

There  was  a  mass  of  evi- 
le  direct  and  positive  tes- 
led  to'  establish  that  fact, 
enial  of  the  statements  of 
3  equally  strong  and  em- 
B  own  statements  that  he 
ant  of  evenin}!?*,  but  seeks 
testi^ing  that  those  visits 
ndant  for  tlie  purpose  of 
r  business  upon  whicli  she 
t  least,  in  which  she  was 
>f  this  mass  of  evidence, 

gained  by  the  same  judge 
of  the  principal  case,  no 
1  the  court  above  quoted, 
both  parties,  applied  after 
ired  and  laid  bare  to  the 
iudicial  mind  to  the  an- 

hird  matrimonliil  venture 
lefendant,  each  made  pos- 
much  traveled  to  tbe  dis- 
Near  the  close  of  tbe  opin- 
of  tbe  folhnving  language: 
8  a  party  to  these  procced- 
md  recrimination  already 
;se  parties  that  I  am  satis- 
mlt  from  any  attempt  at 
now  more  than  ever,  both 
\,  that  these  persons  be 
id    unprofitable    litigation 


1 


I 
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endi"  To  this  doctrine  I  cannot  agree.  The  legitimate 
conclusion  to  be  drawn,  though  not  so  intended  by  the 
court,  must  be  that,  since  the  parties  have  so  far  graduated 
in  sin  and  uncleanness  and  by  their  "crimination  and 
recrimination"  have  laid  open  to  the  public  gaze  the 
immorality  of  the  life  of  each,  and  that  owing  to 
that  fact  "no  good  could  possibly  result  from  any  attempt 
at  reunion,"  therefore  it  would  be  "better,  far  better,  and 
now  more  than  ever,  both  for  themselves  and  the  public," 
that  they  be  divorced,  and  "this  tiresome  and  unprofitable 
litigation  end."  Judging  the  future  by  the  past  in  the 
lives  of  these  two  people,  I  fear  the  decree  would  not  have 
that  salutary  effect.  On  the  contrary,  each  would  thereby 
be  turned  loose  upon  society  with  the  legal  right  to  em- 
bark in  new  matrimonial  schemes  with  other  parties, 
much  to  the  enjoyment,  doubtless,  of  these  litigants,  but 
to  the  disgrace  of  the  state  and  the  crushing  of  the  hopes 
and  hearts  of  others. 

The  divorce  laws  were  never  intended  for  such  abuses. 
Since  divorces  have  been  granted,  in  the  earliest  days, 
they  have  only  been  intended  for*  the  protection  of  the 
innocent,  but  never  as  a  reward  for  WTougs  and  crimes 
committed.  Where  each  party  is  guilty  of  such  conduct 
as  miglit  be  grounds  for  divorce  for  one,  had  the  applicant 
been  innocent,  it  was  never  intended  that  the  sacred  bond 
of  marriage  should  be  severed  because  both  were  guilty. 
It  does  not  follow  that,  because  a  reunion  is  rendered  im- 
probable by  reason  of  the  iniquities  of  both  parties,  a 
divorce  should  be  granted  in  order  that  they  may  form 
"unions"  with  others,  and  in  and  by  which  the  disgraceful 
courses  of  life  may  be  further  pursued  in  fresher  and 
greener  fields.  This  is  the  teaching  of  the  whole  theory  of 
the  divorce  laws  of  this  country.  To  my  mind  it  is  clear 
as  the  noonday  sun  tliat  this  divorce  should  not  be  granted 
to  either  party.  Neither  is  entitled  to  it,  and  neither 
should  receive  it.  If  they  do  not  desire  to  be  reunited, 
they  can  remain  separate,  but  should  never  be  permitted 
to  contaminate  other  lives  under  the  guise  of  "holy  matri- 
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mony."  For  these  reasons,  the  whole  proceeding  should 
be  dismissed,  and  the  merited  and  unqualified  condemna- 
tion of  the  court  placed  upon  it. 


Fawcbtt,  J.,  concurs  in  the  dissent. 


giNGBR  Shwing  Machine  Company,  appellant,  v,  John 

L.  Barger  bt  al.,  appellees. 

Filed  November  27, 1912.    No.  16»830. 

1.  Principal  and  Agent:  Disaffirmance  of  Acts  of  Agent.  "A  prin- 
cipal must  disaffirm  the  unauthorized  act  of  his  agent  within  a 
reasonable  time  after  such  act  comes  to  his  knowledge,  or  he 
will  be  bound  thereby."  Farmers  d  Merchants  Bank  v.  Farmers 
d  Merchants  Nat,  Bank,  49  Neb.  379. 

2. :    Ratification  of  Acts  of  Agent.    Where,  in  settlement  of  a 

balance  due  upon  the  sale  of  a  sewing  machine,  what  is  termed 
a  "single  payment  note"  is  given  by  the  purchaser  for  such 
balance,  and  said  note  provides  that  the  machine  is  to  remain  the 
property  of  the  seller  until  full  payment  of  the  purchase  money» 
and  the  holder  of  such  note,  with  notice  that  it  lias  been  altered 
by  raising  the  amount,  brings  an  action  of  replevin  upon  the  note 
in  its  altered  condition,  and  endeavors  to  recover  in  such  action, 
he  thereby  ratifies  the  act  of  alteration. 

3. :   Alteration  of  Note  by  Agent.    And,  in  such  a  case,  if  it  is 

established  that  such  note  was  altered  by  the  agent  of  the 
holder,  who  sold  the  machine  and  obtained  the  note  from  the 
purchasers,  after  the  latter  had  signed  the  same  and  without 
their  knowledge  or  consent,  the  plaintiff  in  such  action  cannot 
recover. 

Appeal  from  the  district  court  for  Cedar  county:  Guy 
T.  Graves,  Judge.    Affirmed. 

Claude  S.  Wilson^  for  appellant. 

J.  G.  Robinson,  contra. 

PAWCBTr,   J. 

This  is  an  action  of  replevin  brought  in  justice  court  in 
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Cedar  county  and  api>ealed  to  the  district  court  for  that 
county.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals. 

The  projK^rty  replevied  was  a  sewing  machine  sold  by 
I)laintiff  tlirough  its  agent,  Poole,  to  the  defendants.  The 
evidence  shows  that  the  price  fixed  upon  the  machine  was 
|()0;  that  i)hnutitf  took  as  part  payment  an  old  machine, 
and,  according  to  the  testimony  of  defendants,  was  to 
receive  f35  in  addition,  of  which  f5  in  cash  was  paid  at 
the  time.  Poole  testified  that  defendants  were  to  pay 
?39,  and  paid  f5  in  cash  at  the  time.  What  is  termed  a 
"single  paym(Mit  note''  was  signed  by  defendants  and  de- 
livered to  Poole.  This  note  provided  for  the  payment  of 
the  differen(»e  b(»tween  the  two  machines  one  year  after 
date,  and  also  provided  that  the  machine,  for  the  purchase 
money  of  which  the  note  was  given,  should  remain  the 
proy)erty  of  tlu*  company  until  full  payment  of  the  pur- 
chase money,  with  interest  and  costs.  Defendants  testi- 
fied tlmt  wlirn  tliey  signed  the  note  it  was  drawn  for  the 
sum  of  |30.  Wlien  the  note  was  about  to  mature,  it  was 
sent  to  a  l)ank  for  collection.  Defendants  were  notified  of 
that  fact,  and  were  requested  to  make  payment  at  the 
bank,  the  notice  stating  that  the  note  was  for  f34.  The 
defendcUit  John  1^.  Barger  went  to  the  bank  and  asked  to 
see  tlie  note,  stilting  that  there  must  be  something  wrong 
about  it.  When  tlie  note  was  shown  to  him,  he  at  once 
stated  that  the  amount  of  the  note  had  been  raised  from 
$30  to  S3 4,  and  refused  to  pay  it,  stating  that  he  was  will- 
ing to  ]>ny  tlie  ^^30,  hut  would  not  pay  any  more.  The 
bank  reiH)rted  to  plaintiff  what  had  been  said,  and  re- 
ceived in  return  a  letter  from  plaintiff,  in  which  it  is  said: 
"We  accepted  this  note  with  a  balance  of  f34  and  had  no 
thought  but  wliat  it  was  correct.  If  Mr.  and  Mrs.  Barger 
say  they  were  to  pay  only  a  $30  balance  you  may  collect 
same  and  we  will  settle  with  our  Mr.  Poole.  Kindly  make 
arraiig(*ments  with  Mr.  Barger  to  let  us  have  the  note  to 
help  us  make  our  settlement."  When  notified  of  tlie  state- 
ment of  plaintiff,  defendant  refused  to  pay  the  |30,  and 
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IS  bis  reason  for  such  refusal  that  he 
my  the  $30  unless  he  got  his  note, 
presentative  of  plaintiff  called  at  the 
ts  and  demanded  payment  of  the  $34, 
being  refused,  said  he  was  going  to 
his  the  defendants  would  not  permit 
step  in  the  matter  waa  when  anotlier 
th  a  constable,  called  at  the  home  of 
in  demanded  payment  of  the  note, 
to  make  payment,  giving  as  their 
the  note  from  $30  to  $34.  Plaintiffs 
red  to  take  the  $30  in  settlement  of 
jstifled  tiiat  he  made  that  offer  with- 
for  costa  This  testimony  is  contra- 
i,  who  state  that  he  only  offered  to 
iditioD  that  they  would  pay  tlie  ex- 
ad  the  officer  for  coming  after  the 
janted  to  aometliing  like  $6,  which 
)  do.  Thereupon  the  constable  served 
1  in  this  action   and  took  the  ma- 

fendants  both  testified  unequivocally 
signed  the  note  it  was  drawn  for  $30. 
a  its  face  that  the  word  "four"  must 
xto  the  note  after  the  word  "thirty," 
•n  drawn.  An  examination  of  the  orig- 
hefore  us,  shows  that  as  originally 
7  no-lOO  dollars."  Subsequently  there 
m  the  word  "thirty"  and  the  "no-lOO 
mr."  That  this  was  written  in  after- 
n  the  manner  in  which  the  last  letter 
I  crowded  up  against  the  line  between 
the  figures  "100."  PlinutifTs  agent 
e  the  word  "four"  in  after  tlie  other 
d  explains  his  act  in  dniiig  .so  by  tes- 
endants  were  to  pay  $9  in  cash  and 
nod  that  after  he  had  the  body  of  the 
efore  writing  the  figures  $34  in  the 
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icy,  sec.  739;  Denver, 
I.  1,  5  Pac.  143;  Law 
Mattenon  v.  Rice,  113 
J5  la.  176.  We  think 
;  evidence  sliows,  was 
f,  and  made  tlie  alter- 
f  the  plaintiff  in  this 
0  bind  tlie  plaintiff. 
Te  is  another  rule  of 
s  any  escape  by  plain- 
er plaintiff  had  due 

it  failed  to  disaffirm 
)Ut,  on  tlie  contrary, 
lachine  in  a  replevin 
■  the  altered  note.  It 
he  jury  that  the  note 
antirety,  and  plaintiff 
>ut  that  document  to 

take  the  sewing  ma- 
the  terms  and  of  the 
'  defendants,  then  the 
Bfendanta  was  simply 
le  on  one  year's  time. 
;  with  its  title  to  tlio 
y,  in  the  event  of  a 
alanee  due,  would  he 
collection  upon  execu- 
le  unauthorized  act  of 

after  such  act  comes 
id  thereby."  Farmers 
lerchants  Nat.  Ban];, 
•etention  by  the  prin- 
,  of  tlie  fruits  of  an 
ifiration  of  tlie  agenfn 
of  the  act  and  makes 
^  to  perform  it  at  its 

all  respects  as  if  he 
iston  V,  Milwaukee  d 
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Wyoming  Investment  Co.,  49  Neb.  68.  "When  the  holder 
of  a  note  liad  notice  that  it  had  been  altered  by  changing 
the  amount,  and  with  such  notice  sued  upon  it  in  its 
altered  condition,  and  endeavored  to  recover  thereon,  held, 
that  he  tliereby  ratified  the  act  of  alteration,  and  that  the 
court  did  not  err  in  refusing  to  permit  him,  after  trial,  to 
amend  by  counting  on  the  note  as  originally  made."  Per- 
kins Windmill  d  Ax  Co.  v.  Tillmm,  55  Neb.  652.  "A 
principal  must  adopt  the  unauthorized  contract  of  his 
agent  as  a  whole,  or  not  at  all.  He  cannot  adopt  the  por- 
tion that  is  beneficial  and  reject  the  remainder.^^  Citizens 
State  Bank  v.  Pence,  59  Neb.  579. 

It  is  contended  that  the  court  erred  in  giving  instruc- 
tion No.  2.  In  that  instruction  the  jury  were  told  that  the 
burden  was  upon  the  plaintiff  to  prove  every  material 
allegation  contained  in  its  petition,  and,  if  the  jury  found 
the  evidence  bearing  upon  any  material  allegation  was 
evenly  balanced,  or  that  it  preponderated  in  favor  of  de- 
fendants, plaintiff  could  not  recover.  The  instruction  is 
not  open  to  the  construction  placed  upon  it  by  plaintiff. 
It  is  next  contended  that  the  court  erred  in  giving  instruc- 
tion No.  6.  This  instruction  should  be  considered  in  con- 
nection with  No.  5,  and  when  so  considered  it  is  free  from 
error.  It  is  further  urged  that  the  court  erred  in  not 
giving  instruction  No.  1,  requested  by  plaintiff,  as  follows: 
"You  are  instructed  that  if  you  find  from  the  evidence, 
exclusive  of  the  written  instrument  in  question,  that  at  the 
time  of  the  comuieneement  of  this  action  the  title  and 
right  of  possession  of  the  property  replevied  was  in  the 
plaintiff,  then  your  verdict  should  be  for  the  plaintiff,  re- 
gardless of  any  alleged  alteration  in  the  written  contract'* 
This  instruction  was  clearly  bad,  and  was  properly  re- 
f  fused.     No  right  of  possession  of  the  property  replevied 

had  been  shown,  "exclusive  of  the  written  instrument  in 
question." 

The  verdict  of  the  jury  being  conclusive  as  to  the  fact 
that  the  note  was  materially  altered  after  its  execution  by 
the  defendants,  and  plaintiff  having  ratified  the  nnau- 
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gent  by  bringing  this  action  upon  sucli 
?.  trial  court  did  not  err  in  overruling 
V  trial  and  entering  judgment  upon  the 


APPELLANT,   V.    WILLIAM    H.    LaNNINO, 

APPELLEE. 
NovEMBKR  27,1912.    No.  16,865. 

mEBeHtP:  Bff'ect.  A  deed  ta  a  partnersblp  In 
3t  void,  but  vests  ao  equitable  estate  in  tlie  firm 
ret,  of  the  partnership  business  and  creditors, 
le  memt>ers  of  BHch  partnerahlp. 
09  Partner.  And  where  a  mortgage  antedating 
closed,  and  In  the  suit  for  foreclosure  the  part- 
>f  the  members  thereof  are  made  parties,  and 
;d  upon  such  memt)erB,  and  after  such  service 
rs  dies,  the  suit  does  not  thereby  abate,  but  may 
Bnal  decree  against  the  other  members  as  sur- 

jMissAt  AS  TO  Drcbased  Pabtsek,  Nor  does  the 
me  of  entering  the  decree  plaintiff  requests  and 
of  dismissal  as  to  such  deceased  member  oper- 
ent  of  the  suit 

.OBCRE  OF  Mortcaob:  Sbrvicb  of  Sumuons.  Nor 
it  the  partnership,  as  a  separate  entity,  had  not 
summons  affect  the  validity  of  the  decree  In 
the  equitable  Interest  of  the  members  of  the 
were  served.  Such  members  would  be  bound 
d  a  sale  of  the  real  estate  thereunder,  duly  con- 
'est  them  of  such  interest  and  the  same  would 
Ift's  deed  to  the  purchaser  at  sueh  sale. 

e  district  court  for  Box  Butte  county: 
OVER,  JTIDC.H.    Affirmed. 

for  appellant. 

i,  contra. 
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Fawceit,  J. 

Prom  a  judgment  of  the  district  court  for  Box  Butte 
county,  disuiissinp;  plaintifTs  suit  for  a  i>artition  of  the 
northeast  quarter  of  section  30,  township  26,  range  47 
west  of  the  sixth  P.  M.,  in  said  county,  plaintiff  appeals. 

On  Fel)ruary  1,^  1888,  one  William  IT.  Wareham,  who 
was  the  then  owner  of  the  land  in  controversy,  his  wife 
joining  him,  executed  and  delivered  to  defendant  Lanning 
a  mortgage  upon  the  land.    Tlierea^fter,  by  mesne  convey- 
ances, tlie  title  reached  one  Harvey  Myers,  who  on  Feb 
ruarv  27,  1892,  bv  warrantv  deed,  C(mveved  the  land  to 
Job  Hathaway  &  Cr)nipany,  subject  to  defendant's  mort- 
gage.    The  company  failing  to  pay  the  tjixe^s,  the  countj- 
treasurer  sold  the  s^une  for  delinquent  taxes  to  one  Virgil 
Young.     On  October  4,  1902,  Young  commenced  suit  to 
foreclose  his  tax  lien,  in  which  suit  "Job  Hathaway  & 
Company,  a  firm  composed  of  Job  Hathawaj-  and  Emma 
C.  J.  Austin,"  and  Job  Hathaway,  Emma  C.  J.  Austin,  and 
the  })reseiit  defendant,  William  H.  Lanning,  with  others, 
were  made  defendants.     Defendant  Lanning  filed  an  an- 
swer and  cross-] )etiti()n  in  that  suit  for  a  foreclosure  of 
his  mortgage*.    The  files  of  the  district  court  in  that  case 
were  introduced  in  evidence  in  this.    Thev  show  that  due 
service  wns  lia<l  upon  Job  Hathaway  and  Emma  C  J. 
Austin,  but  the  return  of  tlie  officer  does  not  sliow  any 
attempt  at  a  foi*ma.l  service  upcm  Job  Hathaway  &  Com- 
pany as  a  se]>arate  entity.     The  uncontradicted  evidence 
shows  that  the  co])artnersliip  of  Job  Hathaway  &  Company 
ccmsisted  of  Job  HathJiway  and  Emma  C.  J.  Austin,  a*s 
equal  partners.    Tlie  de<'re<*  entered  in  that  case  contained 
the  following  recital:     "Be  it  reuiembered,  that  on  this 
18th  day  of  February,  1903,  this  cause  came  on  to  be  heard 
before  the  court,  the  plaintiff  appearing  by  Wm.  Slitchell, 
liis  attorney,  tlie  defendant,  W.  H.  Lanning,  appearing  by 
W.  G.  Simonson,  his  attorney,  the  plaintiff  asks  to  dismiss 
this  case  ngainst  Job  Hathaway  and  Annie  L.  Hathaway, 
wife  of  Job  Hatliawny,  a  member  of  defendant  firm  Job 
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Hatliaway  &  Company,  and  wife  of  Job  Hathaway,  defend- 
ant, defendants,  and  same  is  hereby  dismissed."  There- 
upon a  default  was  entered  against  all  of  the  other 
defendants  named  in  plaintiff's  petition,  except  defendant 
Lanning.  The  decree  found  the  proceedings  in  the  case 
to  be  regular;  found  the  lien  of  plaintiff  under  his  tax 
sale  certificate  to  be  a  first  lien,  and  the  mortgage  of 
defendant  Lanning  to  be  a  second  lien;  decreed  a  fore- 
closure of  tlie  same,  and  awarded  an  order  of  sale  tlierefor. 
The  sale  was  duly  advertisc^d  and  made.  Defendant  Lan- 
ning was  the  purchaser  at  the  sale,  and  upon  due  confirma- 
tion of  the  sale  received  the  sheriff's  deed  for  the  land. 
At  the  time  of  entering  the  decree  above  referred  to.  Job 
Hathaway  was  dead;  his  death  having  occurred  during  the 
interval  between  the  service  of  summons  and  the  date  of 
the  entry  of  the  decree. 

The  main  contentions  by  plaintiff  for  a  reversal  are: 
A  copartnership,  a.s  such,  cannot  take  title  to  real  property ; 
that  the  copartnership,  as  such,  was  not  served  with  sum- 
mons in  the  foreclosure  suit;  that  the  conveyance  from 
Myers  to  Job  Hatlmway  &  Company  was  a  conveyance  to 
Job  Hathaway,  individually,  clothed  with  a  trust  in  favor 
of  the  copartnership;  that  upon  the  dissolution  of  the  co- 
partnership Job  Hathaway  became  the  owner  of  one 
moiety  and  trustee  for  the  other  moiety;  that  in  land 
purchased  by  partners  ^ith  partnership  funds  partners 
are  tenants  in  common,  unless  real  estate  is  needed  for 
partnership  purposes;  that  real  estate  belonging  to  a 
partnership,  but  standing  in  the  name  of  one  partner  only, 
may  be  partitioned ;  that  the  heirs  of  Job  Hathaway  could 
have  partitioned  unless  there  is  a  good  defense  appearing 
affirmatively,  and  so  can  the  appellant  who  has  succeeded 
to  all  rights  of  the  heirs  of  Job  Hathaway;  that  the  co- 
partnership was  dissolved  in  1892,  and  that  by  the  recital 
in  the  decree  in  the  foreclosure  suit,  above  set  out,  the 
action  was  dismisj^ed  as  to  Job  Hathawav,  and  that  when 
he  died  in  October,  1902,  after  service  had  been  had  upon 
him,  the  action  abated,  and,  never  having  been  revived,  his 
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heirs,  after  his  decease,  were  necessary  parties  to  tliat 
action.  We  will  not  attempt  to  discuss  the  above  jwints 
seriatim ,  but  will  consider  them  together. 

We  do  not  think  the  deed  to  the  copartnership  was  a 
conveyance  to  Job  Hatliaway,  individually.  Conceding 
that  the  deed  to  Job  Hatliaway  &  Company  was  ineffective 
to  lodg^e  the  legal  title  to  the  land  in  the  copartnership 
(Barber  v,  CroirelK  55  Neb.  571),  it  did  vest  an  equitable 
estate  in  the  firm  (30  Cyc.  431,  432,  and  authorities  cited 
in  notes  42,  43). 

The  death  of  Job  Hatliaway,  after  service  upon  him  and 
prior  to  the  decree,  did  not  abate  the  suit.  Union  P.  ff. 
Co.  V.  Metcalfe  50  Neb.  452,  w%is  an  action  by  Metcalf  & 
Wood,  a  firm  compos<Ml  of  ^fetcalf  and  Wood.  On  page 
457  of  the  opinion  it  is  said :  "Finally,  it  was  pleaded  that 
if  there  was  any  such  firm  a*s  Metcalf  &  Wood  it  had, 
since  the  commencement  of  the  action,  been  dis.solved  by 
tlie  d(*ath  of  Lafavette  Metcalf,  and  tliat  bv  reason  thereof 
the  acticm  had  abated."  On  page  458  it  is  said:  "We 
have  quite  recently  held,  following  well-established  prin- 
ciples, tliat  on  the  d(»ath  of  a  partner  the  assets  and  choses 
in  acticm  of  the  partnership  vest  in  the  survivor.  lAndner 
V.  A(J(im,9  County  Bank,  49  Neb.  735.  It  is,  therefore,  the 
surviving  partner  who  has  in  such  case  a  right  to  proceed 
with  the  action."  Tn  the  syllabus  we  held:  "Tliat  the 
surviving  partner  was  already  a  party  to  the  action,  and 
that  on  the  death  of  the  other  partner  the  action  could 
properly  be  continued  in  the  name  of  the  survivor  alone." 
The  principle  is  the  same,  whether  the  pai'tners  are  plain- 
tiffs or  defendants. 

The  fact  that  plaintiff,  in  the  tax  foreclovsure  suit,  on 
the  date  the  cL'cree  was  entered,  saw  fit  to  dismiss  his 
suit  as  to  Joh  Hathaway,  who  wa-s  then  dead,  did  not 
deprive  the  court  of  jurisdiction  to  determine  all  of  the 
(juestions  involved  in  that  suit,  f(>r  the  reason  that  if  Job 
Hathaway  v.  ere  then  dead,  as  the  pleadings  in  this  case 
show,  then  Ennna  C.  J.  Austin,  as  the  sole  surviving 
j)artner  of  Job  Hathaway  &  Company,  was  vested  with 
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the  equitable  interest  as  fully  and  completely  as  she  and 
Iier  copartner  were  prior  to  his  decease.  Hence,  the 
status  of  tlie  res  had  not  been  changed,  and  the  court 
could  proceed  to  determine  all  of  the  issues  precisely  a« 
if  the  formal  dismissal  of  Job  Hathaway  by  plaintiff  had 
not  been  made.  His  dismissal,  therefore,  did  not  affect 
the  rights  of  eitlier  the  plaintiff  or  cross-petitioner  Lan- 
ning. In  addition  to  this,  we  are  inclined  to  think  (al- 
though as  the  question  has  not  been  argued,  we  do  not  so 
decide)  that  the  dismissal  of  the  suit  as  to  Job  Hathaway, 
by  plaintiff,  operated  only  as  a  disuiissal  of  the  suit  so 
far  as  plaintiff  was  demanding  any  relief  against  him,  but 
did  not  operate  as  a  dismissal  of  Job  Hathaway  as  to  the 
relief  demanded  in  the  cross-petition  of  defendant  Lan- 
ning. Such  a  dismissal  could  only  be  made  upon  Lan- 
ning's  motion. 

Even  if  the  failure  to  serve  the  copartnership  by  leaving 
a  summons  at  its  usual  place  of  business,  with  a  member 
tliereof,  rendered  the  decree  void  as  to  the  copartnership 
as  a  separate  entity,  it  did  not  affect  the  validity  of  the 
decree  as  against  the  equitable  interest  of  the  members  of 
the  copartnersliip  who  were  served.  Tlie  interest  of  the 
copartnership  in  the  land  being  an  equitable  interest,  held 
by  the  firm,  first,  for  the  benefit  of  its  creditors,  and,  sec*- 
ond,  for  tlie  members  of  the  firm,  the  decree  bound  the 
latter,  and  tlie  sale  of  the  proi>erty  under  such  decree  fore- 
closed their  individual  interests;  and  the  fact,  if  it  be  a 
fact,  that  the  creditors  of  the  copartnership  might  assail 
the  decree,  is  immaterial  so  far  as  plaintiff  here  is  con- 
cerned, for  the  reason  that  he,  as  the  grantee  of  the  heirs 
of  Job  Hatliawav,  is  bound  bv  such  decree.  He  bases  his 
action  upon  riglits  which  he  alleges  he  obtained  from  the 
heirs  of  Job  Ilatliaway.  The  interest  of  tlieir  ancestor 
having  been  foreclosed  by  the  decree,  they  had  no  interest 
which  they  c(mld  convey  to  plaintiff. 

Plaintiff's  suit  is,  therefore,  without  equity,  and  was 
properly  dismissed. 

Affirmed. 
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William  B.  Lucas  et  al.,  appellants,  v.  Ashland  Light, 

Mill  &  Power  Company,  appellee.  ^ 

Filed  November  27, 1912.    No.  16,347.  1 

1.  Statutes:  Title  of  Act:    Mills.    The  title  ojF  the  act  of  1873  (Gen. 

St.  1873,  ch.  44,  Comp.  St.  1911,  ch.  57),  "An  act  relating  to  mills 
and  milldams,*'  is  sufficiently  broad  to  admit  of  legislation  in  re- 
gard to  mills  of  all  kinds  that  are  of  public  utility  and  having 
"machinery  to  be  propelled  by  water." 

2.  Quaere.    Whether  the  provisions  of  that  act  extend  to  mills  such  as 

"saw,  carding,  or  fulling  mills,"  when  wholly  private  in  their 
nature,  qucdre. 

3.  Eminent  Domain:    Public   Utilities:     Question   for   Lbgislatube. 

Whether  an  undertaking  is  for  the  benefit  of  the  people  at  large, 
and  should  be  regarded  as  of  public  utility,  must  necessarily  be 
largely  within  the  discretion  of  the  le^jlslature  to  determine,  and, 
unless  it  is  clearly  private  in  its  nature,  the  court  will  not  in- 
terfere with  this  legislative  discretion. 

4. :  :  Water  Power.  The  use  of  water  power  to  gen- 
erate electricity  to  supply  a  city  and  its  inhabitants  with  light 
and  power  is  a  public  use,  and  the  act  should  be  construed  to 
apply  in  such  case. 

6. :  :  Change  of  Use.  When  the  right  of  flowage  of  pri- 
vate lands  has  been  acquired  under  the  ad  quod  damnum  act  for 
a  public  purpose,  if  the  use  of  that  right  is  changed  to  an  entirely 
different  and  private  purpose,  it  will  amount  to  an  abandonment 
of  the  right,  but  a  change  from  one  public  use  to  another,  which 
is  within  the  purview  of  the  act,  will  not  amount  to  an  abandon- 
ment of  the  right. 

6.  :    Flowage:    Remedies  of  Landowners.    Owners  of  riparian 

lands  which  are  injured  by  flowage,  and  were  not  included  in  the 
original  ad  quod  damnum  proceedings,  may  proceed  under  section 
14  of  the  act.  Gen.  St.  1873,  ch.  44.  After  the  dam  has  been 
built  at  great  expense  and  the  mill  has  been  in  operation  for 
many  years,  they  cannot  maintain  an  action  in  equity  to  abate 
the  dam  as  a  nuisance,  or  to  restrain  the  use  thereof  until  their 
alleged  damages  are  adjusted. 

7. :    :    :    Damages.    In  an  action  in  equity  by  the 

owners  of  riparian  lands  to  enjoin  the  use  of  the  water  power  and 
remove  the  dam  as  a  nuisance,  and  for  general  equitable  relief, 
the  trial  court  should  adjust  the  rights  of  the  several  parties, 
and,  if  the  injunction  is  refused,  should  allow  plalntifliB  such 
damages  as  they  are  entitled  to. 


_j 


Vol.  92]  SEPTEMBER  TERM,  1912.  651 


Lucas  V.  A  sill  J  nd  Light,  Mill  &  Power  Co. 


8. :    :    :    .    In  such  action,  plaintiffs  whose 

lands  were  not  included  in  the  original  ad  quod  damnum  pro- 
ceedings should  be  allowed  such  damages  as  are  caused  by  main- 
taining the  dam;  and  those  whose  lands  were  included  In  the 
original  proceedings  should  be  allowed  such  damages,  if  any,  as 
the  new  and  additional  UBe  of  tne  dam  and  power  cause  to  their 
lands  over  and  above  the  damage  caused  by  the  dam  and  the  use 
thereof,  as  allowed  in  the  original  proceedings. 

Appeal  from  the  district  court  for  Saunders  county: 
George  F.  Corcoran,  Judge.  Affirmed  in  part  and  re- 
versed in  part. 

John  J.  Sullivan  and  Louis  lAghtner,  for  apjiellanta 

Hainer  d  Smith,  G.  W.  Sirripsan  and  H.  Gilkeson,  contra. 

Sedgwick,  J. 

In  1873  Oscar  M.  Carter  pr€>secuted  proceedings  in  ad 
quod  damnum  in  the  district  court  for  Saunders  county, 
and  in  the  following  year  obtained  a  judgment  in  that 
action,  establishing  his  right  to  erect  and  maintaifi  a  dam 
across  Wahoo  creek  on  certain  lands  then  owned  by  him 
near  the  town  of  Ashland,  in  said  county.  This  dam  by 
the  judgment  was  not  to  be  maintained  more  than  15  feet 
high  above  low-water  mark,  and  damages  were  allowed  to 
the  owners  of  certain  riparian  lands  which  it  was  found 
would  be  injured  by  raising  the  water  to  that  height.  This 
defendant  succeeds  to  these  rights  by  mesne  conveyances. 
The  petition  in  ad  quod-  damnum  showed  that  the  "peti- 
tioner is  erecting  a  grist  mill  on  his  said  land,  and  is  con- 
structing a  dam  across  said  Wahoo  creek,  ♦  ♦  ♦  and 
is  excavating  a  mill-race  for  his  said  mill,'^  and  prayed 
"that  he  might  have  leave  to  proceed  to  the  construction 
of  his  said  improvementa"  The  order  of  the  court  recited 
that  the  petitioner  had  asked  "for  leave  to  build  and  con- 
tinue his  milldam  at  the  point  described  in  his  said  peti- 
tion.'^ The  jury  by  their  verdict  found  that  "by  reason 
of  construction  and  continuance  of  the  milldam  built  16 
feet  high  above  low- water  mark  (the  defendants,  naming 
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tliem,  would  be  damaged  in  certain  amounts  spocifieil),  and 
that  the  said  flouring  mill  erected  by  the  plaint  ffs  will  bt* 
of  public  utility."  This  verdict  was  approved  by  the 
court,  and  it  was  ordered,  among  other  things,  that  *'the 
plain ti£F  be  and  is  hereby  authorized  to  build  and  continue 
his  said  mill  and  milldam  as  prayed  in  his  said  petition." 
Mr.  Carter  thereupon  built  a  small  mill  and  erected  a  danu 
and  aften^ards  other  dams  which  appear  to  have  be<Mi 
unsubstantial  and  of  a  temporary  nature.  In  1889  a  sub- 
stantial dam  was  bc^gun,  which  was  completed  in  the  fol- 
lowing year.  This  dam  was  built  at  considerable  expense. 
Many  csir-loack  of  rock  were  used,  and  this  dam  has  con- 
tinued in  service  and  has  proved  to  be  a  substantial  and 
suitable  structure.  Prior  to  the  erection  of  this  dam,  it 
would  seem  that  the  i>ower  had  been  used  principally,  if 
not  entirely,  for  grinding  grain.  In  1890  electrical  ma- 
chinery was  installed,  and  the  power  was  used  for  furnish- 
ing eUxtric  liglits  for  the  city  of  Ashland  and  its  inhabi- 
tants. In  May,  1907,  the  mill  and  a  large  part  of  tbe 
machinery  were  destroyed  by  fire,  and  the  owners  of  the 
property  immediately  rebuilt  the  building  and  power-house 
and  installed  new  machinerv  therein.  Since  that  time  the 
l»ower  has  been  used  for  generating  electricity  for  the  city 
of  Ashland  and  its  inhabitants. 

In  DecemlK^r,  1907,  these  plaintiffs  began  this  action  in 
the  district  court  for  Saundei's  county,  alleging  that  they 
were  owncTs  of  riparian  lands  damaged  by  the  mainte- 
nance of  the  defendant's  dam,  and  asking  that  the  dam  be 
"juljudged  to  be  unlawful  and  a  nuisance,  and  that  it  be 
abated  and  the  defendant  perpetually  enjoined  from  main- 
taining it  or  any  otlier  dam  on  Wahoo  creek,  whereby  said 
lands  or  any  of  them  may  be  flooded,"  and  for  general 
equitable  relief. 

The  plaintiffs  also  alleged  that  the  dam  was  being  main- 
tained at  a  gi'eater  height  than  allowed  by  the  acl  quod 
damnum  proceedings,  and  asked  for  an  injunction  i-estrain- 
ing  the  defendant  from  so  maintaining  the  dam.  A  tem- 
porary restraining  order  was  issued  restraining  the  de- 
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fendant  from  raising  or  maintaining  the  dam  above  the  top 
of  the  solid  masonry  thereof  by  means  of  flash-boards,  or 
otherwise.  The  defendant  answered,  alleging  special  mat 
ters  in  defense,  which  will  be  stated,  so  far  as  may  be  neces- 
sary, in  the  discnssion  of  the  questions  of  law  and  fact 
presented  in  the  briefs.  Upon  the  trial  the  court  found 
generally  in  favor  of  the  defendant  and  dismissed  the 
plaintiflFs'  proceedings.    The  plaintiflfs  have  appealed. 

The  plaintiflfs  insist  that  the  dam  is  not  now  being  de- 
voted to  a  public  use,  and  that  "an  easement  for  a  par- 
ticular purpose  ceases  when  tlie  purpose  no  longer  exists," 
and  that,  "in  anv  event,  the  dam  can  onlv  be  maintained 
15  feet  above  actual  low-water  mark;'-  that  tlie  dam  has 
been  substantially  raised  above  the  prescribed  limits  by 
use  of  "flash-boards,"  which  in  eflFect  added  something  like 
two  feet  of  height  to  the  dam.  It  is  also  insisted  tlmt  some 
of  the  plaintiflfs  in  this  case  are  the  owners  of  riparian 
lands  which  were  not  included  in  the  acl  quod  damnum 
proceedings,  and  which  are  injured  by  this  dam,  and  that 
such  plaintiflfs  are  entitled  to  relief,  although  others  are 
not  found  to  be  so.  The  case  is  an  imix)rtant  one,  and  some 
of  the  diflBcult  questions  presented  are  without  precedent 
in  this  state.  A  reargument  was  allowed,  and  we  have 
had  the  assistance  of  a  thorough  and  able  presentation  of 
the  case  from  both  points  of  view. 

1.  The  principal  discussion  has  been  in  regard  to  the 
nature  of  the  rights  conferred  in  ad  quod  damnum  proceed- 
ings, and  in  that  connection,  also,  in  regard  to  the  limita- 
tions placed  upon  the  legislature  by  the  constitution.  The 
constitution  has  placed  certain  limitations  upon  each  of  the 
three  departments  of  government.  Whether  an  attempted 
act  of  legislation  is  beyond  its  power  is  a  question  of  law. 
The  constitution  makes  it  the  duty  of  this  court  to  deter- 
mine questions  of  law  that  arise  in  litigation  before  it, 
and,  when  an  act  of  tlie  legislature  is  drawn  in  question  as 
beyond  its  power,  we  cannot  avoid  the  determination  of 
the  question  so  presented. 

The  courts  have,  no  doubt,  in  some  instances  interfered 
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unjustifiably  with  legislation.  This  power  should  be  care- 
fully guarded  and  judiciously  used,  avoiding  any  tendency 
to  restrict  legislation  to  the  limits  that  the  judges  think  are 
beneficial  and  desirable.  This,  of  course,  the  courts  have 
no  i)ower  to  do.  In  all  questions  of  doubt,  the  legislature 
should  determine  the  matter.  When  there  is  substantial 
and  reasonable  doubt,  the  act  of  tlie  legislature  must  be 
upheld.  Two  objections  are  urged  against  the  constitu- 
tionality of  the  act.  The  first  is  that  the  title  of  the  act- 
is  not  broad  enough  to  admit  of  legislation  concerning 
"machinery  to  be  propelled  by  water,"  and  that,  there- 
fore, that  clause  in  the  first  section  of  the  act  has  no  force. 
The  title  of  the  act  is  "An  act  relating  to  mills  and  mill- 
dams."  Gen.  St.  1873,  ch.  44.  If  we  consider  the  word 
"mill"  in  its  original  and  first  meaning,  there  is  no  doubt 
that  it  would  not  include  "machinery  to  be  propelled  by 
water,"  unless  that  machinery  was  to  be  used  in  grinding; 
the  word  "mill"  originally  meaning  to  grind  ot  make  fine. 
This  word  has,  however,  been  used  for  many  years  and  has 
now  acquired  a  variety  of  uses.  Webster's  Unabridged 
Dictionary,  after  defining  the  word  "mill,"  uses  this  lan- 
guage: "In  modern  uses  the  term  mill  includes  various 
other  machines  or  combinations  of  machinery  f  •  •  to 
some  of  which  the  term  manufactory  or  factory  is  also 
applied."  And  in  the  New  International  Directory  this 
statement  is  changed,  and  the  fifth  definition  of  the  word 
"mill"  is:  "A  building  or  collection  of  buildings  with 
machinery  by  which  the  processes  of  manufacturing  are 
carried  on.'*  Tlie  Standard  Dictionary  gives,  among 
others,  the  following  definitions:  "(2)  Any  one  of  various 
kinds  of  machines  tliat  transform  raw  material  by  other 
processes  than  grinding  into  some  other  form;  as,  a  saw- 
mill; planing-mill.  ♦  ♦  •  (5)  An  establishment  for  re 
ducing  ores  by  a  process  other  than  smelting.  An  iron- 
works where  the  metal  in  the  cruder  forms  is  converted 
into  merchant  iron.  (6)  A  building  fitted  up  with  the 
machinery  requisite  for  a  factory;  as,  a  cotton-mill; 
woolen-mill.     •     •     •     (10)    (Slang.)  A  pugilistic  com- 
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bat;  set-to."  And  it  is  stated  that  "mills  are  named  from 
their  action  on  the  substance  operated  upon,  and  from  the 
material  or  substance  that  they  oi)erate  upon  or  prepare 
for  use" — citing  between  40  and  50  kinds  of  mills. 

In  Colorado  their  constitution  provides  that  private 
property  may  be  taken  for  private  use  without  the  con- 
sent of  the  ow'uer  "for  private  ways  of  necessity,  and 
*  *  •  for  reservoirs,  drains,  flumes  or  ditches,  on  or 
across  the  lands  of  others,  for  agriculture,  mining,  milling, 
domestic,  or  sanitary  purposes,"  and  the  supreme  court  of 
that  ^tate  held  that,  under  this  provision  of  the  constitu- 
tion, land  could  be  condemned  to  carry  water  to  operate 
an  electric  light  plant.  The  court  held :  "The  term  ^mill- 
ing,' as  used  in  the  constitution,  is  synonyiaous  with  the 
word  ^manufacturing,'  and  an  electric  light  plant  is  a 
manufacturing  establishment."  Lamborn  v.  Bell,  32  Pac. 
989  as  Colo.  346).  Our  constitutional  provision,  that  the 
subject  of  legislation  must  be  expressed  in  the  title  of  the 
act,  is  supposed  to  be  to  prevent  inserting  foreign  matters 
in  pending  bills,  and  so  securing  ill-considered  legislation. 
"An  act  relating  to  mills  and  milldams"  is  a  comprehensive 
title.  It  permits  of  legislation  regarding  any  kind  of  mill 
that  uses  "machinery  to  be  propelled  by  water."  We  think 
this  objection  cannot  be  sustained. 

The  second  constitutional  objection  which  the  plaintiffs 
urge  against  the  construction  of  the  statute  contended  for 
by  the  defendant  is  that  the  legislature  has  no  power  to 
condemn  private  property  for  private  use.  The  ad  quod 
damnum  act  involves  the  exercise  of  the  right  of  eminent 
domain,  and  it  is  contended  that  to  generate  electricity  to 
be  furnished  to  a  city  and  its  inhabitants  is  not  a  public 
use,  and  beyond  the  i)Ower  of  the  legislature  to  authorize 
the  damaging  of  private  property  for  such  purpose,  and 
therefore  to  make  such  use  of  the  right  obtained  by  ad  quod 
damnum  is  to  abandon  the  right  which  was  originally 
given  and  was  within  the  power  of  the  legislature.  The 
Massachui  ctts  court,  construing  the  statutes  of  that  state, 
appear  to  have  held  that  the  provisions  of  the  milldam  act 
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extend  to  mills  for  meclianical  and  manufacturing  pur- 
ix)ses  as  well  as  to  those  intended  to  serve  the  public  for  a 
stipulated  toll,  and  this  appears  not  to  violate  the  four- 
teenth amendment  of  the  federal  constitution.  Otis  Co,  v, 
Ludlow  Mfg,  Co.,  201  U.  S.  140.  We  do  not  find  it  neces- 
sary to  determine  or  discuss  this  question. 

Is  the  use  that  is  being  made  of  this  power  a  public  use? 
There  is  an  interesting  discussion  of  this  question  in  3 
Farnliam,  Waters  and  Water  Riglits.  The  author  severely 
criticises  the  decisions  of  several  courts,  and  especially  the 
supreme  court  of  Massachusetts.  He  does  not  agree  with 
that  court  in  upholding  the  constitutionality  of  acts  which 
allow  the  flowage  of  lands  for  the  purpose  of  constructing 
l)rivate  mills,  and  says:  "The  only  things  that  will  justify 
such  a  taking  is  the  intention  to  use  the  power  for  the  di- 
rect benefit  of  the  public,  as  by  the  erection  and  operation 
of  a  public  mill,  where  every  one  will  have  a  rij^lit  t^)  liave 
liis  work  done  upon  payment  of  a  toll,  and  which  will  al- 
ways be  under  control  of  tlie  legislature.''  Section  697. 
In  discussing  the  question  how  far  a  water  power  can  be 
tiiken  under  the  power  of  eminent  domain  for  the  purpos<» 
of  generating  electricty,  tliis  author  says:  "If  the  elei- 
tricity  generated  is  to  be  subject  to  the  common  use  of  all 
who  ai)i)ly  for  it  upon  making  reasonable  compensation, 
it  is  more  nearly  a  public  use  than  is  any  other  connected 
with  the  generation  of  power."  Section  6976.  The  su- 
])reme  court  of  Minnesota  li:is  de(*ided  that  "the  generation 
of  electricity  by  water  power  for  distribution  and  sale  to 
the  g(Mieral  public  on  e^jual  terms,  subject  to  governmental 
control,  is  a  public  enterprise,  and  property  so  used  is  de 
voted  to  public  use.''  Minnesota  Canal  &  Poircr  Co.  v, 
Koochiching  Co,,  97  Minn.  429,  5  L.  R.  A.  n.  s.  638.  It 
was  said  by  the  supreme  court  of  Vermont,  in  Jn  re  Rarre 
Water  Co.]  62  Vt.  27,  20  Atl.  109 :  "But  to  Kay  what  a  pub- 
lic use  is  with  sufficient  comprehensiveness  and  accuracy 
to  meet  the  exigencies  of  all  cases  is,  to  say  tlie.least,  diflfl- 
cult.  Nor  is  it  easier  to  define  the  limit  of  legislative  power 
in  respect  to  the  riglit  of  eminent  domain.     This  power 
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must  have  some  degree  of  elasticity,  that  it  may  be  exer- 
cised to  meet  the  demands  of  new  conditions  and  improve- 
ments, and  the  ever  varying  and  constantly  increasing 
necessities  of  an  advancing  civilization.  The  circumstances 
and  requirements  of  the  particular  case,  and  the  practice 
of  other  states  and  governments  where  constitutional  limi- 
tation is  placed  on  legislative  action  in  this  respect  must 
be  our  guides  in  determining  what  is  and  what  is  not  a 
public  use.  It  is  sometimes  easier  to  say  what  is  not  than 
to  say  what  is."  In  Trover  v.  Merrick  County^  14  Neb, 
327,  this  court  quoted  from  the  Massacliusetts  statute  and 
the  decisions  of  that  court,  apparently  with  approval,  and 
it  was  held  that  bonds  given  in  aid  of  a  water  mill  were 
valid.  It  appears  from  the  syllabus  in  the  case,  and  per- 
haps from  some  of  the  expressions  in  tlie  opinion,  tliat  the 
mill  in  question  was  a  public  mill,  intended  to  grind  for 
toll,  but  this  is  not  treated  in  the  opinion  as  necessarily^  a 
controlling  matter.  The  case  has  been  cited  by  text-writers 
as  following  the  Massachusetts  rule.  15  Cyc.  598.  In  tlie 
later  case  of  Getchell  v.  Benton^  30  Neb.  870,  it  is  held  that 
a  beet  sugar  manufactory,  which  does  not  manufacture 
sugar  from  beets  for  toll,  although  propelled  by  water 
power,  is  not  within  legislative  control  by  virtue  of  any 
law  of  this  state,  and  is  not  a  work  of  internal  improve- 
ment. The  opinion  seems  to  put  this  holding  upon  the 
ground  that  it  is  not  a  work  of  public  utility.  Wliether 
an  undertaking  is  for  the  benefit  of  the  people  at  large,  and 
is  so  general  in  its  nature  that  it  should  be  regarded  as  a 
public  utility,  must  necessarily  be  within  the  discretion  of 
the  legislature  to  determine,  and,  unless  it  is  clearly  pri- 
vate in  its  nature,  the  courts  will  not  interfere  with  this 
legislative  discretion.  Under  such  circumstances,  it  be- 
comes a  question  of  ascertaining  the  intention  of  the  law- 
makers. 

The  evidence  shows  that  this  defendant  is  using  this 
power  to  furnish  the  city  of  Ashland  and  its  inhabitants 
with  electricity  for  lighting  and  power  purposes.  It  was 
organized  for  that  purpose.     The  law  requires  it  to  furnish 
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all  applicants  upon  equal  terms.  Its  business,  including 
its  rates,  are  subject  to  legislative  regulation.  This  would 
seem  to  be  a  public  use. 

2.  It  is  contended  that  the  statute  cannot  be  construed 
to  authorize  this  use  of  the  right  obtained  by  dd  quod 
damnum  proceedings.  The  language  of  the  first  section  of 
the  act  is  a  sufficient  answer  to  this  objection.  "If  any  per- 
son, desiring  to  erect  a  dam  across  any  water-course  for 
the  purpose  of  building  a  water  grist,  saw,  carding,  or  full- 
ing mill,  or  of  erecting  any  machinerj^  to  be  propelled  by 
water,  *  •  •  he  may  file  a  petition,"  etc.  Comp.  St. 
1911,  ch.  57,  sec.  1.  The  last  legislature  enacted  a  statute 
providing  that  cities  and  villages  can  acquire  milldam  sites 
for  municipal  purposes.  Laws  1911,  ch.  83.  This  is  a  legis- 
lative construction  that  such  use  of  the  power  is  a  public 
use,  and  clearly  contemplates  that  rights  of  flowage  ac- 
quired by  dd  quod  damnum  proceedings  may  be  used  for 
such  purposes.  Unless  this  is  true,  the  act  in  its  most  com- 
mon application  would  be  unconstitutional. 

3.  It  is  said  that  "an  easement  for  a  particular  purpose 
ceases  when  the  purpose  no  longer  exists,"  and  Gross  r. 
Jones,  85  Neb.  77,  is  cited  as  supporting  this  proposition. 
In  that  case  the  principal  question  determined  was 
whether  the  dam  and  the  power  generated  thereby  had  been 
abandoned.  It  is  assumed  in  the  opinion  that  to  maintiiin 
the  dam  and  mill-pond  for  the  purpose  of  furnishing  ice 
would  not  be  such  a  use  of  the  right  acquired  as  to  prevent 
the  loss  of  the  Y\ff\\t  bv  abandonment  for  nonuser.  It  may 
be  conceded  that,  having  obtained  the  right  of  flowage  of 
these  lands  for  a  specified  public  purpose,  it  cannot  be 
devoted  to  an  entirely  different  and  private  purpose,  and 
an  attempt  to  do  so  would  be  an  abandonment  of  the  right 
obtained.  The  question  is:  What  must  be  regarded  as  a 
different  purpose  within  the  meaning  of  this  rule?  In 
Clnciiifo  <f  E,  I.  If.  Co.  V.  Chi  pp.  60  N.  E.  223  (201  111.  418), 
the  supremo  court  of  that  state  held:  "Where  a  railroad 
company  hrs  ceased  to  operate  a  branch  to  a  coal  mine 
after  the  mine  was  exhausted,  hnd  taken  up  t-he  tracks 


Vol.  92]  SEPTEMnER  TERM,  1912.  559 


Lucas  ▼.  Ashland  Light,  Mill  ft  Power  Co. 


and  nearly  all  the  ties,  removed  all  the  crossing  signs  and 
all  the  cattle  guards  but  two  or  three,  taken  out  the  switch 
ties  and  bridge  timbers,  allowed  the  right  of  way  to  grow 
up  with  weeds,  and  failed  to  keep  the  fences  in  repair,  it 
wa^  proper  to  submit  to  the  jury  whether  there  was  an  in- 
tention on  its  part  to  abandon  the  branch."  And  the  court 
in  the  opinion  stated  the  law  as  follows:  "When  a  corpora- 
tion, in  the  exercise  of  the  right  of  eminent  domain,  ac- 
quires for  a  public  purpose  a  mere  easement  in  land,  its 
right  and  title  to  the  property  so  acquired  are  dependent 
upon  the  use  of  the  property  for  public  purposes,  and  when 
such  public  use  becomes  impossible,  or  is  abandoned,  its 
right  to  hold  the  land  ceases,  and  the  property  reverts  to 
its  original  owner/'  There  must  be  necessjirily  some  sub- 
stantial basis  upon  which  to  determine  the  character  of 
the  purpose  for  which  the  right  is  used.  The  riglit  ob- 
tained in  this  case  was  to  raise  the  dam  to  a  given  height 
for  milling  purposes.  A  change  from  the  exclusive  grind- 
ing of  wheat  into  flour  to  the  grinding  of  com,  barley,  and 
other  grains  might  be  in  some  sense  applying  the  power 
to  a  diflferent  purpose,  but  clearly  not  within  the  meaning 
of  the  limitation  that  we  are  considering.  One  who  ob- 
jected to  such  a  change  of  the  purpose  to  which  the  power 
was  applied  should  suggest  some  substantial  basis  for  such 
a  distinction.  Hathaway  v.  Mitchell,  34  llich.  164.  See, 
also,  note,  67  L.  R.  A.  390.  We  have  seen  that  the  legis- 
lature has  in  the  most  solemn  form  authorized  the  applica- 
tion of  rights  so  acquired  to  municipal  purposes.  The 
change  is  from  one  public  use  to  another,  and  not  a  change 
from  a  public  to  a  private  use.  The  present  use  of  the 
power  is  not  such  a  change  from  that  authorized  by  the 
ad  quod  damnum  proceedings  as  to  amount  to  an  aban- 
donment and  justify  the  destruction  of  the  property.  The 
owners  of  property  included  in  the  ad  quod  damnum  pro- 
ceedings should  be  allowed  to  recover  from  defendant  all 
damages  which  their  property  has  sustained  by  the  new  use 
of  the  water  power,  if  any,  over  and  above  the  damages 
caused  by  tlie  use  authorized  by  the  ad  quod  damnum  pro- 
ceedings. 
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4.  It  is  urged  that  some  of  these  plaintiflFs  were  not  par- 
ties to  the  ad  quod  damnum  proceedings,  and  their  lands 
which  are  injuriously  affected  by  the  flowage  were  not  in- 
cluded in  those  proceedings,  and  that  the  trial  court  there- 
fore erred  in  not  granting  sucli  plaintiffs  any  relief.  The 
fourteenth  section  of  the  act  «auth()rizes  anv  one  whose  lan<l 
is  overflowed  or  injured  by  the  maintenance  of  a  milldam 
to  begin  proceedings  under  the  act.  Perhaps,  the  court 
intended  to  indicate  in  Kipicr  v.  Upstill,  29  Neb.  768,  that 
he  might  maintain  an  action  for  damages.  This  would 
seem  to  be  in  harmony  with  tlie  holdings  in  Chicago,  B,  cG 
Q.  R.  Co.  V,  KmjMiart^  57  Neb.  444,  Blakeley  i\  Chicago, 
K.  &  N.  R.  Co.,  25  Neb.  207,  and  Bronsoii  v.  Albion  Tele- 
phone  Co,,  67  Neb.  111.  He  could  not  maintain  an  action 
to  enjoin  the  use  of  the  dam,  anil  abate  the  same  as  a  nui- 
sance, after  so  long  acquiescence  under  the  circumst^mces 
in  this  case.  If  lands  not  included  in  the  ad  qtu)d  damnum 
proceedings  are  damaged  by  defendant's  dam  and  the  use 
thereof,  the  owners  of  such  land  should  be  allowed  to  re- 
cover such  damages. 

5.  The  plaintiffs  contend  that  the  evidence  establishes 
that  the  defendant's  dam  is  more  than  15  feet  above  low- 
water  mark,  and  that  the  use  of  flash-boards  raises  the 
water  to  a  greater  height  than  is  permitted  by  the  rights 
obtained  by  the  defendant's  grantors.  They  do  not  attempt 
any  analysis  of  the  evidence,  but  they  allege  that  the  de- 
ff^ndant's  recital  of  the  evidence  upon  tliese  points  is  in- 
complete and  unfair.  A  large  number  of  witnesses  were 
examined,  and  the  bill  of  exceptions  is  quite  bulky,  pre- 
senting s<mie  ccmflict  in  the  testimony.  It  does  not  seem 
advisable  to  enter  upon  a  discussion  of  this  evidence.  It 
seems  to  support  the  conclusions  reached  by  the  trial 
court.  The  contention  of  the  defendant  that  the  plaintiffs 
and  all  parties  interested  have  consented  to  the  use  of  these 
flash-boards,  and  so  are  now  estopped  to  complain,  does  not 
seem  to  be  (luite  consistent  with  the  position  that  the  de- 
fendant has  taken  in  urging  that  the  use  of  these  flash- 
boards  has  not  raised  the  water  above  the  prescribed  limit. 
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The  defendant  does  not  seem  to  be  in  a  position  to  insist 
upon  any  greater  rights  tlian  those  acquired  tlirough  the 
ad  quod  damnum  proceedings.  The  judgment  in  this  case 
is  without  prejudice  to  a  future  action,  if  it  should  be  found 
that  the  defendant  is  exceeding  those  rights. 

The  writer  would  have  aflBrmed  the  judgment  of  the  trial 
court  as  rendered,  but  upon  consultation  we  concluded 
that  the  trial  court,  having  jurisdiction  of  the  matter, 
should  have  retained  the  action  for  all  purposes,  and 
^:hould  have  allowed  the  plaintiffs  wliose  lands  were  not  in- 
cluded in  tlie  ad  quod  damnum  proceedings  to  recover  their 
damages,  and  the  plaintiffs  whose  lands  were  included  in 
the  ad  quod  damnum  proceedings  to  recover  such  damages, 
if  any,  to  tiie  lands  as  were  caused  by  the  new  and  addi- 
tional use  of  the  dam  and  water  power. 

The  judgment  of  the  district  court  dissolving  the  in- 
junction is  affirmed,  and  the  judgment  is  in  other  respects 
modified,  and  the  cause  remanded  to  the  district  court,  with 
instructions  to  allow  the  parties  to  amend  their  i)leadings, 
if  so  advised,  and  take  furtlier  evidence,  if  necessary,  and 
determine  the  plaintiffs'  damages  as  indicated  in  this 
opinion. 

Judgment  accordingly. 

Reese,  C.  J.,  not  sitting. 

Letton,  J. 

1  concur  in  the  opinion,  subject  to  the  principles  of  law 
announced  in  Znamanacek  v.  Jelinek,  69  Neb.  110,  and 
Arterburn  i\  Beard,  86  Neb.  733. 

Hamer,  J.,  concurring. 

I  agree  in  the  conclusion  reached  by  Judge  Sedgv\'ICK 
that  the  dam  should  not  be  destroyed,  but  I  only  partly 
agree  to  the  things  said  in  the  main  opinion,  aud  1  wish 
to  give  my  understanding  of  what  I  conceive  to  be  the 
principle  wliicli  should  be  applied. 

Flour  may  be  manufactured  by  an  aggregation  of  capi- 
tal applied  to  the  development  of  water  power  and  ma- 
39 
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chinerv.    A  private  person  may  not  maniifacturi'  Hour  for 
liis  own  use  because  of  lack  of  capital  and  lack  of  ma- 
chinery.   Tlie  manufacture  of  flour  by  private  perst>ns  or 
corporations  for  commercial  puqioses  would  seem  to  l)e  a 
private  use  for  a  public  purpose.    When  each  pt^rson  who 
comes  to  mill  pays  for  his  gi-inding  by  a  tx)ll  taken  froui 
the  prist  the  mill  is  then  a  grist-mill.     This  was  the  old 
method.     It  lias  been  in  a  very  large  degive,  perhaps  en- 
tirely, superseded  by  the  method  of  bart^er  and  exchange: 
that' is  tiie  man  who  conu's  to  mill  brings  a  load  of  wheat 
and  takes  awav  a  certain  amount  of  flour  which  he  re 
coives  in  exchange  for  the  wlieat.    This  would  seem  to  be 
the  metliod  in  vogue  at  the  prevent  time.     We  have  out- 
<rrown  the  wavs  of  (mr  gi-andfathers,  and,  according  to  the 
standard  wliii  Ii  existed  in  earlier  times,  the  flouring  mill 
(,f  today  is  a  commercial  enterprise  for  a  commercial  use 
in  which  tlie  public  is  interested  because  the  public  de- 
mands tliat  the  flour  shall  be  manufacture<l  and  placed 
upon  the  market  where  it  may  be  purchased  for  the  general 
use  of  the  people,  as  nearly  everyb  ;dy  uses  flour. 

Tl>e  til  ill"  that  justifies  the  taking  of  the  land  and  sub- 
m(>r'nii.'  it'l.v  water  is  the  creation  of  a  water  power  tt) 
Ih'  ir^Mrin  the  interest  of  the  pul»lic  in  the  conduct  of  an 
enterprise  to  manufacture  flour.     The  mill  is  for  the  bene- 
fit of  the  public,  and  it  matters  not  if  the  old  method  of 
takin<'  tolls  out  of  the  grists  has  been  superseded  by  the 
new  method  of  exchanging  so  many  bushels  of  wheat  for 
so  manv  sa-ks  of  flour.    When  the  wheat  is  exchanged  f<.r 
ihe  flour,  tliat  is  a  matter  in  which  the  public  is  interested, 
nltliou"li  the  actual  grinding  of  the  flour  is  a  private  en- 
terprise c.uducted  by  the  miller.     It  is  a  public  utility 
because  it  is  a  ne<-essity  to  the  public,  and  the  creation  and 
maintenaMce  of  the  power  whicli  creates  the  flour  in  order 
that  the  public  niav  purchase  it  is  Mearly  a  public  utility. 
Tlie  actual  mauufaeturing  of  the  flour  is  a  private  enter- 
prise   althouiih  the  flour  when  manufactured  is  for  the 
pnbli'c  ns(^     is  there  any  serious  distinction  between  the 
nniunutuve  of  flour  for  the  use  of  the  public  and  th:- 
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generation  of  electricity  for  tlie  use  of  the  public?  Do  we 
deceive  ourselves  with  words  when  we  call  the  nianufafcture 
of  flour  for  the  piiblic  a  private  enterprise  because  it  is 
conducted  by  private  capital?  And  is  the  generation  of 
electricity  by  private  capital  for  public  use  forbidden  be- 
cause the  capital  used  in  developing  electricity  is  private 
capital?  Is  it  the  way  the  thing  is  manufactured  that  de- 
termines whether  it  is  for  the  public  use  and  whether  the 
business  is  a  public  utility,  or  is  it  the  necessity  of  the 
thing  that  is  manufactured  for  the  public?  May  it  not 
be  said  that,  because  the  public  demand  the  use  of  the  flour 
and  also  demand  the  use  of  electricit,y,  the  manufacture  of 
the  flour  and  the  generation  of  the  electricity  are  both 
public  utilities.  In  Massachusetts  all  sorts  of  mills  are 
treated  as  public  utilities.  The  rule  adopted  in  ^lassa- 
chusetts  consults  the  welfare  and  benefit  of  the  public. 
The  mill-streams  are  there  lined  with  cotton  factories, 
woolen  factories,  and  shoe  factories,  and,  while  these  en- 
terprises are  conducted  by  private  capitiil,  tlie  right  to 
dam  up  the  streams  and  to  utilize  the  power  in  these  va- 
rious manufactories  is  for  the  betterment  of  the  whole 
people.  These  occujjations  give  employment  to  thousands 
of  people.  They  permit  the  investment  of  millions  of  dol- 
lars. These  enterprises  are  held  to  be  public  utilities  be- 
cause of  the  gi'eat  public  interest  in  them  and  because  of 
the  great  public  benefit  received  by  the  people. 

Section  13  of  the  WW  of  Rights  of  the  constitution  of 
18(U):  "The  property  of  no  person  shall  be  taken  for 
public  use  Avithout  just  compensation  therefor."  The  fore- 
going declaration  of  rights  was  in  force  when  the  property 
in  question  was  taken.  The  constitution  itself  does  not 
specify  a  particular  use,  as  the  manufacture  of  flour  alone 
or  corn-meal  or  feed  or  lumber,  but  it  is  just  the  taking 
of  the  property  for  "public  use."  The  provision  of  the 
constituti(m  of  18G6  was  followed  bv  section  21  of  the  Rill 
of  Rights  in  the  constitution  of  1875,  and  that  section 
contemplates  the  taking  or  damaging  of  property  for 
"public  use,"  n:\(l  it  does  \\\.t  provide  tliat  after  the  prop- 
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ert y  is  takim  for  public  use  it  shall  be  used  for  any  spe<Mal 
purpose.  Chapter  57,  Comp.  St.  1911,  contains  the  orij^- 
inal  scM-tion  as  it  is  now  amended.  This  section  contem- 
plat(»s  erect in«^  **a  dam  across  any  water-course  ftir  the 
puri>ose  of  building  a  water  grist,  siiw,  carding,  or  fulling 
mill,  or  of  erecting  any  machinery  to  be  propelled  by 
wat(»r."  Section  1.  The  section  appears  to  have  been  in- 
tended to  cover  the  things  known  when  the  act  was  passed, 
and  then,  seiMuingly  as  an  afterthought,  there  is  added 
"erertiiig  any  machinei'y  to  be  pr4)i)elled  by  water."  I  am 
unable  to  conceive  of  language  broader  than  that  employed 
in  the  s<Htion,  and  there  is  seemingly  nothing  in  the  con- 
stituti(.ns  of  1866  and  1875  to  forbid  the  use  of  the  lan- 
guage employed.  It  is  apparent  from  this  language  that 
the  makers  of  the  constitution  intended  to  compel  the  pay- 
ment to  the  private  owner  of  the  amount  of  his  damages 
before  the  projx^rty  could  be  taken  for  public  use.  As  that 
has  been  diMie  once  and  the  proi)erty  has  actually  been 
taken  for  ])iil)lic  use,  is  there  any  reason  why  there  should 
be  a  second  payment  when  the  private  owner  has  been 
paid  once  for  the  taking  of  his  property?  Is  not  that 
enough?  To  meet  the  new  conditions  of  advancing  civil- 
ization, shouhl  the  courts  say  that  the  narrowest  possible 
ccmstructitm  sliould  be  put  upon  the  langimge  used,  and 
tliat  the  legislature*  intended  that  the  power  once  acquired 
could  only  be  used  for  the  least  number  of  purposes  to 
which  it  might  be  applied?  Is  it  not  better  that  the  courts 
should  be  liluTal  in  the  c(mstruction  of  statutes  like  this? 
Is  it  not  better  that  there  slumld  be  a  degree  of  elasticity 
in  limiting  the  legislative  power  in  respect  to  the  right  of 
eminent  domain?  Section  15,  ch.  57,  Comp.  St.  1911,  con- 
temi)lat(s  the  bringing  of  a  petition  to  obtain  leave  to 
build  a  mill  or  milldauL  By  this  language  it  would  seem 
that  tlie  h\gislature  intended  that  there  might  be  either  a 
mill  or  milldam,  or  both.  ^lilldam  would  seem  to  be  a 
general  term  by  the  Cf)]istructi(m  of  which  power  is  ob- 
tained and  not  necessarily  to  run  any  jKirticular  kind  of 
mill.     Section  2i  of  the  same  act  seems  to  contemplate  a 
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ring  to  any  mill  op  machinery."  It  author- 
)f  tlie  mill  to  enter  upon  Unids  contiguous 
Tor  the  purpose  ot  repaiPinf;  embankments  to  ))revent  the 
water  from  breaking  through  in  case  of  ffoixl.  Sei-tiim  27 
of  tlie  same  act  makes  those  mills  whit-li  {jriud  for  toll 
pablic  mills.  Section  33  of  the  same  chapter  pvovides  for 
changing  a  public  mill  into  a  private  mill.  This  may  be 
done  by  posting  a  notice  on  the  mill  and  in  two  other  con- 
spicuous places  within  the  county,  and  by  ivimbupsing 
those  people  who  have  assisted  in  the  erectinn  of  tlie  public 
mill.  It  is  not,  however,  contemplated  tlmt  because  the 
mill  lM>comes  a  private  mill  the  milldam  shall  be  abandoncil 
or  destroyed. 

It  will  be  seen  by  tliis  that  the  legislature  did  not  ctm- 
templiite  the  exclusive  application  of  the  powcv  to  a  mill 
grinding  for  toll.  Putting  it  the  other  way,  the  legislature 
contemplated  the  ad  quod  daitiniim  procccdingK  and  the 
payment  of  damages  and  the  use  of  t!ie  power  ol)tiuned 
for  the  running  of  a  private  uiill.  It  is  uiidouhfedly  a 
public  utility  to  build  a  dam  and  a  mill  for  the  manufac- 
ture of  flour.  To  build  such  a  mill  and  to  manufacture 
flour  is  a  private  enterprise  conducted  with  a  public  pur- 
pose. It  may  be  a  private  entepprise  to  generate  electricity 
for  the  use  of  the  pultlic  with  which  the  public  may  light 
its  streets  ami  buildings.  Is  the  use  of  the  power  to  manu- 
facture floor  more  a  private  enterprise  than  the  use  of 
the  power  to  generate  electricity?  Ity  virtue  of  tlie  ad 
qvod  damnum  proceedings,  the  plaintiffs  in  this  case  sold 
to  the  original  proprietors  the  right  to  flow  their  lands. 
Their  lands  were  originally  overflowed  for  tlie  purpnse  of 
furnishing  power  to  run  the  mill.  The  thing  that  the 
plaintiffs  parted  with  was  the  riglit  of  the  petlti'iner  in 
the  ad  quod  damiutm  proceedings  to  overflow  their  lands 
along  the  creek  in  consideration  of  the  uioitey  which  he 
paid  to  them  for  that  privilege.  They  ha\c  been  piiid  once. 
Can  it  be  of  any  serious  moment  to  them  whether  their 
lands  are  overflowed  for  the  purpi>se  of  furnishing  power 
to  a  mill  that  grinds  flour  which  the  public  purchase  and 
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use,  or  a  mill  or  machinery  that  provides  sopiething  else 
wliieh  the  jjiiblie  need  and  nurehase  and  use?  The  pejple 
who  own  these  lands  agreed  that  their  lands  might  he 
submerged,  and  they  were  submerged.  They  are  only 
submerged  yet. 

It  is  contended,  with  ingenuity  and  force,  that  only  the 
things  can  be  done  which  were  in  contemplation  of  the 
original  jury  that  sat  in  the  ad  quod  damnum  proceedings. 
The  theory  is  that  there  can  be  no  growth  or  (thange.   The 
theory  is  that  it  must  be  a  "grist-mill,"  and  that  it  cannot 
be  anything  else.     It  would  hardlv  seem  that  this  conten- 
tion  is  fair  in  view  of  the  provisions  of  the  constitution 
and  in  view  of  the  provisions  of  the  statute.     The  wonl.s 
used,  "erecting  any  machinery  to  be  propelled  by  water," 
certainly  suggest   that  it  was.  in   contemplation   of   the 
legisUiture  that  something  else  might  be  done  in  addition 
to  running  a  flour-mill.    If  this  be  not  so,  then  is  there  any 
purpose*  in  using  the  words  "erecting  any  machinery  to  be 
propelled  by  water"?     If  the  right  was  granted  for  the 
purpose  of  using  power,  what  difference  can  it  make  to  the 
grantors  whether  the  power  is  applied  to  one  purpose  or 
another?     They  have  consented  that  the  water  may  be 
backed  u]>  the  stream,  and  that  their  lands  may  be  sub- 
merged so  that  the  power  nuiy  be  created.     What  diflfer- 
ence  can  it  uiake  to  them  whether  the  power  is  applied  to 
ime  legitimate  purpose  or  another?    They  have  recognized 
the  principle  that  the  power  may  be  created  and  applied. 
When  the  power  is  created  and  has  been  applied,  why 
should  they  seek  to  destroy  it? 

In  view  of  the  able  opinion  delivered  by  Judge  Sedg- 
wick, I  hesitate  to  write  anything  in  addition,  and  I  only 
do  so  because  of  the  fact  that  the  main  opinion  does  not 
seem  to  me  to  fully  give  the  reasons  which  I  believe  should 
be  given  to  justify  the  conclusion  reached. 

EosK,  J.,  dissenting. 

As  I  see  the  merits  of  this  case,  the  affirmance  of  that 
part  of  the  lower  court's  decree  denying  an  injunction  to 
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prevent  defendnnt  from  overflowiDg  the  lands  of  plaintiffs 
deprives  them  of  constitutional  rights  and  leaves  portions 
of  their  real  estate  in  control  of  a  trespasser.  Entertain- 
ing this  view,  I  am  comp^Jled  to  dissent.  In  giving  the 
reasons  hy  which  I  am  guided,  I  prefer  to  state  in  my  own 
way  what  I  find  in  the  record  and  the  questions  presented 
for  determination. 

The  relief  sought  hy  plaintiffs  is  a  perpetual  injunction 
to  prevent  the  maintaining  of  a  dam  across  Wahoo  creek 
near  Ashland.  They  are  upper  riparian  proprietors  whose 
lands  are  damaged  hy  overflowing  water.  Defendant  is 
a  corporation.  It  maintains  the  dam  and  uses  the  water- 
power  of  the  stream  to  generate  electricity  for  lighting 
purposes  in  the  city  of  Ashland,  Nehraska,  and  in  Pacific 
Junction,  Iowa.  The  trial  court  dismissed  the  case  after 
a  trial  on  the  merits,  and  plaintiffs  appealed  to  this  court 
for  the  equitable  relief  denied  below. 

One  of  the  grounds  urged  by  plaintiffs  for  an  injunction 
may  be  stated  in  this  form:  Defendant  never  had  any 
right  to  maintain  the  dam  except  for  the  purpose  of  op- 
erating a  grist-mill ;  that  right  has  been  lost  by  abandon- 
ment or  nonuser,  and  defendant  is  unlawfully  overflowing 
the  lands  of  plaintiffs  for  the  purpose  of  running  an  elec- 
tric light  plant.  On  the  other  hand,  defendant,  througli 
an  easement  of  flowage  acquired  by  condemnation,  asserts 
the  right  to  use  the  water-power  to  propel  the  machinery 
installed  in  its  power-house.  In  determining  the  merits 
of  these  contentions,  the  privilege  under  wliich  defendant 
assumes  to  act  must  be  traced  to  its  source.  By  a  judg- 
ment rendered  May  26,  1874,  in  ad  quod  da/inmim  proceed- 
ings in  the  district  court  for  Saunders  county,  Oscar  M. 
Carter  was  authorized  to  construct  and  maintain  a  dam 
on  the  present  site,  and  he  promptly  exercised  the  right 
thus  granted.  It  is  stipulated  by  the  parties  that  defend- 
ant, through  mesne  conveyances,  succeeded  to  the  riglits 
of  Carter.  On  the  face  of  his  petition  in  the  condemnation 
proceeding,  the  "enterprise  originally  und^rt^iken,  in  addi- 
tion to  the  construction  and  maintenance  of  the  dam,  was 
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the  operation  of  a  "grist-mill."    In  performing  their  du- 
ties the  jury,  selected  under  the  writ  of  ad  quod  damnum, 
among  other  things,  found:     *^Said  ^flouring-mill'  erected 
by  the  plaintiff  will  be  of  public  utility."    And  it  was  ad- 
judged by  the  court:    "That  the  plaintiff  be  and  is  hereby 
authorized  to  build  and  continue  his  said  mill  and  mill- 
dam  as  prayed  in  his  said  petition."     On  the  right  thus 
acquired  defendant  attempted  to  justify  the  overflowing 
of  plaintiffs'   lands  to  generate*  electricity   for   lighting 
jmrposes  alone.     Is  that  position  tenable?    A  finding  by 
a  jury  that  the  mill  will  be  of  public  utility  is  by  statute 
made  an  essential  part  of  the  proceeding  to  condemn  lands 
under  the  act  of  1873.    The  finding  of  the  jury  was  limited 
to  the  public  utility  of  a  flouring-mill,  and  the  decree  of 
the  court  in  the  ad  quod  damnum  proceeding  went  no 
further.     Is  defendant  now  lawfully  exercising  the  orig- 
inal easement  of  flowage?     Since  1896  no  flour  has  been 
manufactured,  and  one  of  defendant's  officers  admitted  on 
the  witness  stand  tlmt  tlie  establishment  could  not  during 
that  period  be  considered  a  "flouring-mill."    The  original 
building  was  old  and  dilapidated  in  1904.     During  the 
fall  of  that  vear  and  the  ensuing  year  it  was  torn  down 
and  the  flourincj  machinery  removed.     The  old  structure 
was  replaced  by  a  j)owcr-house  in   which  electrical   ma- 
chinery for  a  ligliting  plant  was  installed.     The  flouring 
machincTv  was  nearly  all  sold  and  there  was  no  attempt 
to  replace  it.     A  corn-burr,  however,  was  retained,  and 
there  is  convincing  proof  that  defendant  intended  to  use 
it  for  the  puq)ose  of  preserving  the  original  easement  of 
flowj?ge,  instead  of  operating  a  grist-mill  in  good  faith. 
Tlie  remaining  operations  of  the  grist-mill,  so  far  a^  dis- 
closed, iM>nsisted  of  «i:iMnding  a  sack  of  grain  for  one  cus- 
tomer, five  or  ten  Inisliels  for  another,  and  a  car-load  for 
the  <iwner  of  tlie  mill.     The  plant  was  destroyed  bv  fire 
May  8,  1907,  and  since  that  date  no  grain  of  any  kind 
has  Ijeen   ground,  nor  lias  defendant   installed  anv  ma- 
chinery  for  that  jnirpf)se.    The  electric  power-house,  how- 
ever, was  promptly  restored  and  equipped  for  the  utiliza- 
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tion  of  both  steam  and  water-power.  Tbe  truth  of  the 
record  is  that  electric  ligliting  is  the  «oul  of  defendant's 
enterprise.  To  that  business  it  has  devoted  its  capital 
and  energy.  Neglect,  nonuser  and  abandonment  of  the 
milling  enterprise,  for  which  alone  the  right  of  flowage 
was  established,  are  shown  with  equal  certainty.  It 
abandoned  its  grist-mill  and  lost  the  incidental  easement 
of  flowage. 

It  is  settled  law  in  this  state  that  tlie  condemnation 
did  not  vest  in  Carter  or  in  his  grantee  the  right  of  flow- 
age  in  perpetuity.  What  he  procured  was  the  mere  priv- 
ilege of  exercising  his  easement  during  its  existence.  Gro,ss 
V.  Jones,  85  Neb.  77.  The  original  easement  of  flowage  for 
grist-mill  purposes,  therefore,  cannot  be  successfully  in- 
terposed as  a  defense  to  the  action  of  plaintiffs  to  enjoin 
defendant  from  overflowing  their  lands  for  tlu*  sole  i)ur- 
pose  of  utilizing  the  water-power  for  an  electric  light 
plant.  After  abandonment  of  the  particular  use  for 
which  a  mere  easement  in  land  is  established,  it  cannot  be 
lawfuly  devoted  to  a  different  purjxjse  without  payment 
of  additional  compensaticm  or  recondem nation.  Heard  r. 
City  of  Brooklyn,  60  N.  Y.  242;  Campbell  v.  City  of 
Kansas,  102  Mo.  326;  Pittshiiryh  &  L.  E,  R.  Co.  v.  Bruce. 
102  Pa.  St.  23.  Having  lost  the  original  easement  by 
abandonment  and  nonuser,  having  made  no  effort  to  con- 
demn the  lands  of  plaintiffs  for  the  new  and  different  pur- 
pose of  obtaining  water-power  to  generate  electricity,  and 
having  failed  to  pay  for,  or  otherwise  acquire,  an  addi- 
tional right  of  servitude,  defendant  is  a  trespasser,  and 
should  be  enjoined  as  such. 

The  deduction  I  make  from  the  facts  and  the  law  can- 
not be  avoided  by  merely  pointing  to  the  milldam  act  of 
1873  and  assorting  that  its  title  is  broad  enough  to  in- 
clude legislation  relating  to  the  procuring  of  easements  of 
flowage  for  the  purpose  of  generating  electricity  by  water- 
power,  that  tlie  purpose  named  is  a  public  one,  and  that 
tlie  act  authorizes  such  easements.  If  the  title  is  as  broad 
as  tlio  description  of  the  majority,  and  if  tlie  act  ccmtains 
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l»n*vision«  for  tlie  condemnation  of  land  for  an  easement 
of  flowjifre  for  the  purpose  of  generating:  electricity  bv 
water-[M>wer,  defendant  is  still  a  trespiusser  for  the  fol- 
lowin^j  rens(»ns:  It  abandoned  the  mill  and  bwt  its  in- 
cidental  rijijht  of  flowage.  It  did  not  in  a  new  ad  qui^d 
d/itnuum  pr(K*eeding  under  the  act  of  1873,  or  in  any  other 
manner,  acquire  the  right  to  use  plaintiffs'  lands  for  elec- 
tric lighting  jmrixises.  It  did  not  pay  for  such  different 
and  additional  use.  No  jury  ever  found,  as  required  by 
the  milhlam  act,  that  the  new  enterj^rise  is  a  public  utility. 
No  court  ever  sa  held  in  an  ad  quod  damnum  proceeding. 
The  ririginal  judgment  rendered  in  1874  did  not  extend  to 
the  new  enterprise.  Damages  therefor  were  never  esti- 
mated or  paid.  The  lighting  of  cities  by  electricity  was 
unknown  in  1873,  when  the  milldam  act  was  passed.  An 
(»asement  of  flowage  to  supply  an  elei*trical  plant  with 
powcT  was  not  at  that  time  in  the  mind  of  the  legislature, 
or  of  the  jury,  or  of  the  court,  or  of  the  parties.  In  the 
ad  quod  damnum  proce<*diug,  therefore,  (?'arter  acquired 
no  el(*ctric  lighting  easement.  The  method  of  appropriat- 
ing private  pr()])erty  for  a  public  purpos(*  is  defined  by 
statute*.  There  is  no  pn^tense  that  defendant  pursued  the 
statutory  method  after  it  lost  its  original  easement.  If 
defendant  had  a  right  under  the  act  of  1873  to  acquire  a 
new  eas(Mn(»nt  a])j>licable  to  the  new  use,  without  the  con- 
s(»nt  of  plaintiff's,  that  right  has  never  been  exercised. 
Since  defendant  never  acquired  an  electric-lighting  ease- 
ment under  the  milldam  act,  I  decline  to  express  an  opin- 
ion on  the  breadth  of  its  title  or  on  the  scope  of  its  pro- 
visicms. 

I  do  not  find  in  tlie  record  any  substantial  proof  of  the 
acquiescence  suggested  by  the  majority  as  a  reason  for 
(l(»nying  e(|ni table  relief.  The  power-house  and  other  im- 
I)rov(Mnents  were  constructed  on  land  to  whicli  defendant 
owned  tli(»  fee.  Tlie  iH)wer-plant  is  equipped  to  utilize  both 
water-jmwer  and  steam-power.  By  the  latter  the  lighting 
pnteri)iise  can  be  carried  on  without  the  right  of  flowage. 
Improvements  for  utilizing  steam-power  did  not  concern 
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plaintiffs.  As  long  as  the  grist-mill  was  operated  in  good 
faith,  plaintiffs  were  not  injured  by  the  maintenance  of  the 
dam  at  the  lawful  height  Defendant  at  all  times  claimed 
the  right  to  maintain  the  dam  under  tlie  original  easement. 
It  now  asserts  that  right  in  this  court.  It  kept  a  corn-burr 
for  the  ostensible  purpose  of  exercising  its  grist-mill  ease- 
ment, while  its  real  business  was  electric  lighting.  Under 
the  circumstances  of  this  case,  plaintiffs  should  not  be  de- 
prived of  their  property  because  they  did  not  discover,  at 
an  earlier  date,  contrary  to  the  continuous  assertions  of 
defendant,  that  the  grist-mill  had  been  abandoned.  If  I 
apprehend  the  import  of  the  majority  opinion,  cases  are 
cited  to  sustain,  the  proposition  that  a  chancellor  should 
.  not  inconvenience  the  public  or  interfere  with  a  public 
utility  by  granting  an  injunction  which  would  interrupt 
public  service.  It  may  be  conceded  that  a  landowner  who 
knowingly  permits  a  railroad  company  to  build  and  opei*- 
ate  a  highway  on  his  land,  or  a  telephone  or  telegraph  com- 
pany to  proceed  under  like  circumstances,  is  sometimes 
limited  to  the  remedy  for  damages.  That  rule,  however, 
has  no  application  here.  Defendant's  power-house  is 
equipped  to  utilize  as  much  steam-power  Sis  water-power. 
The  granting  of  an  injunction  would  not  interfere  with  the 
public  service,  but  would  peruiit  plaintiffs  to  control  their 
o\^Ti  property  until  such  a  time  as  defendant  acquires  by 
lawful  means  the  easement  it  now  exercises  in  violation  of 

law. 
Fawcbtt,  J.,  concui*s  in  the  dissenting  opinion. 


Ida  Bradford,  Administratrix,  appellant,  v.  Bee  Build- 
ing Company,  appellee. 

Pn.ED  No^ EMBER  27,  1912.    No.  16,822. 

Master  and  Servant:  Assumption  of  Risk.  Tt  is  the  duty  of  the  em- 
ployer to  furnish  a  reasonably  safe  i)lace  for  his  emoloyee  to 
work,  but  If  a  machine  which  is  a  necessary  part  of  the  equip- 


Br&dfoTd  T.  B> 

ment  le  unsafe,  becauae  not  b 
tact  with  It,  and  the  employi 
tlon  and  takes  charge  thereof 
objection,  and  Is  injured  b?  c 
machine,  he  will  b«  held  to 

jUIT. 

Api'eal  from  the  district 
George  A.  Day,  Juikie.    A/ffi 

W.  W.  Slahiutfih,  for  appel 

Greene,  lira:keniidgc,  Gur 

Sedgwick,  J. 

In  the  hawmcnt  of  the  He 
complieat^'d  niurti  I  iwi-y,  indi 
and  t;eiierntors  for  funiisliii 
and  other  niachiiiery  in  ihe 
light  to  the  Viirions  other  oot 
ventilatinjr  the  luiseitieiit  tlif 
dcserilied  by  the  piirties  as  ii 
like  a  hoat  propeller,  which 
t!ie  two  cTDss-liai's,  one  perpi 
zontal,  into  which,  at  tlieir  j 
revolved.  TIipit  was  uo  so 
over  the  fun,  except  these  ti 
rlpht  angles  to  each  other, 
the  defendant  conipaii.v  in  tb< 
gineer.  While  in  that  <'inpl< 
thiR  fan.  and  alleged  that  hi 
fan  and  injured.  lie  hrong 
e<nirt  fur  Douglas  connty  to  r 
Upon  the  close  of  the  plain 
moved  the  c(»iirt  for  an  insl 
The  comt  instinctcd  the  jur; 
the  defendant,  and  the  plaini 

Tlic  fan  revolved  rapidly, 
move  the  air  fi'oiu  the  basei 
building.     Tiie  iirst  conleulii 
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negligent  in  not  further  protecting  the  fan;  that  the  fan 
was  a  dangerous  instrument,  and  should  have  been  cov- 
ered with  a  screen  or  otherwise  so  protected  as  to  prevent 
the  employees  of  the  defendant  from  coming  into  contact 
with  it.  It  is,  of  course,  the  duty  of  an  employer  to  fur- 
nish his  employees  with  a  safe  place  in  which  to  work,  and 
there  appears  to  be  sufl&cient  evidence  in  this  record  from 
which  the  jury  might  have  found  that  the  defendant  had 
failed  in  this  respect.  The  duty  of  the  employer  to  furnish 
a  safe  place  for  his  employees  to  work  is  an  important  one. 
He  has  the  control  of  such  matters,  and  is  in  a  position 
to  know  whether  his  building  and  machinery  are  properly 
constructed  and  guarded.  If  we  conclude  tliat  this  fan 
should  have  been  covered,  and  that  the  defendant  was  neg- 
ligent in  that  regard,  we  still  have  the  questions  of  assump- 
tion of  risk  and  contributory  negligence  to  determine. 
These  questions  have  been  before  the  courts  everywliere 
very  often,  and  this  court  has  frequently  considered  them. 
Some  propositions  governing  their  applications  in  actions 
for  personal  injuries  have  been  so  firmly  settled  in  the 
earlier  decisions  that  the. courts  are  not  now  at  libertv  to 
overturn  them.  If  the  law,  as  it  has  long  been  established 
in  this  state,  is  unjust  to  the  employee,  it  devolves  upon 
the  people  through  the  legislature  to  correct  it.  Under 
the  law,  as  it  now  is,  even  if  a  machine  or  instrument  is 
imperfect  and  dangerous,  an  employee  who  without  objec 
tion,  uses  it  with  full  knowledge  of  its  condition  assumes 
the  risk  of  injury  in  its  use.  And,  when  the  employer  is 
guilty  of  negligence  causing  injury  to  the  employee,  he  is 
not  liable  in  damages  if  the  employee  is  also  guilty  of  neg- 
ligence directly  contributing  to  the  injury. 

Applying  the  so  long-established  principles  of  law^  the 
plaintiff's  case  must  fail.  Mr.  Bradford  was  an  electrical 
engineer  of  20  or  more  years'  experience.  It  was  l)ecause 
of  this  experience  tliat  he  was  entrusted  with  the  manage- 
ment of  this  complicated  machinery.  Mr.  Parker  was  his 
superior;  but,  when  5Ir.  Parker  was  away,  Mr.  Bradford 
was  in  full  charge  and  control  of  the  room  and  machinery. 
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Bradford  has  died.  The  defendant  questions  this  state- 
ment, and  raises  questions  as  to  the  regularity  of  the  ap- 
peal to  this  court.  We  have  preferred  to  dispose  of  the  case 
ui)on  its  inerits.  The  evidence  was  not  sufficient  to  sup- 
port a  verdict  for  plaintiff,  and  the  court  was  right  in  di- 
recting a  verdict  for  defendant. 

Affirmed. 


Valparaiso  State  Bank,  appellant,  v.  Christian  J. 

Schwartz  et  al.,  appellees. 

Filed  November  27,1912.    No.  16,848. 

1.  Creditors'  Suit:   Personal  Contracts.    The  contract  of  husband  and 

wif^  to  support  his  father  in  their  family  and  furnish  him  with 
$50  a  year  during  his  life  is  a  personal  contract,  and  the  rights 
of  the  father  under  the  contract  cannot  be  subjected  by  a  court 
of  equity  to  the  payment  of  a  Judgment  against  him. 

2.  :  Homestead.  In  such  case,  if  the  consideration  for  the  con- 
tract on  the  part  of  the  father  was  the  conveyance  of  his  home- 
stead of  the  value  of  $3,000,  which  Is  exchanged  for  a  home  for 
the  husband  and  wife  upon  which  the  father  retains  a  lien  to 
secure  the  performance  of  the  contract,  the  father's  interest  in 
the  property  so  conveyed  to  the  husband  and  wife  will  not  be 
subjected  to  the  payment  of  a  Judgment  upon  an  indebtedness 

incurred  after  the  transfer  of  the  property  to  the  husband  and 
wife. 

3.  Homestead:  Tenancy  in  Common.    The  homestead  of  a  family  may 

be  taken  in  property  of  either  the  husband  or  wife,  and  if 
their  home  is  owned  by  them  equally  ap  tenants  in  common,  and 
Is  of  the  value  of  the  homestead  exemption,  neither  can  claim 
other  real  estate  exempt. 

4.  Fraudulent  Conveyances:  Homestead.    If  the  husband  and  wife  own 

two  town  lots  equally  as  tenants  in  common,  and  reside  on  one  of 
them  as  their  home,  which  is  of  the  full  value  of  the  homestead 
exemption,  the  undivided  one-half  interest  of  the  husband  in  the 
other  lot  will  not  be  exempt  from  a  judgment  against  him.  The 
transfer  by  him  of  such  interest  to  his  wife  without  consideration, 
to  hinder  or  delay  his  creditors,  will  be  set  aside  as  fraudulent. 

Appeal  from  the  district  court  for  Saunders  county: 
Benjamin  F.  Good,  Judge.    Reversed. 
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E.  J.  Clements,  for  appellant. 

(}.  W.  Simpson  and  O.  H.  Simpson,  contra. 

Sedgwick,  J. 

Tn  An<ni«t,  1909,  the  plaintiff  recovered  a  judgment 
ajjainHt  tlie  defendants,  Jacob  Schwartz  and  Christian  J. 
Schwartz,  in  the  conntv  court  of  Saunders  countv,  and 
cauK<»d  a  transcript  of  the  judgment  to  be  duly  filed  in  the 
office  of  the  clerk  of  the  district  court  for  said  couiitv. 
Kxecution  was  Issued  thereon  and  returned  wholly  nn- 
satisfied,  and  this  action  was  brought  in  the  district  court 

for  Saunders  county  in  the  nature  of  a  creditor's  bill  to 

ft 

subject  the  interests  of  the  defendants  in  certiiin  prr^perty 
to  the  payment  of  the  judgment.  Tlie  district  conrt  found 
in  fayor  of  the  defendants  and  dismissed  the  case,  and  the 
plaintiff  has  appeale<l. 

In  Januarj',  1907,  the  defendant  Jacob  Schwartz,  who 
was  a  widower,  owned  80  acres  of  land  in  Seward  county, 
which  was  his  homestead,  and  which  he  had  occupied  as 

such  for  many  yeai^s.     He  then  conveyed  this  land  to  one 

»   *>  ft 

Scott,  who  was  the  owner  of  lots  14  and  15  in  bhjck  3,  in 
the  village  of  Valparaiso,  in  Saunders  county,  and  Scott 
conyey(»d  the  two  lots  to  the  defendants  Christian  J. 
Schwartz  and  Retty  Schwartz,  his  wife,  who  took  the  lots 
as  tenants  in  common.  Christian  J.  Schwartz  is  the  son 
of  the  defendant  Jacob  Schwartz.  The  consideration  paid 
for  these  lots  c(mveyed  to  Christian  and  Betty  Scliwr.rtz 
was  ?4,r)00.  Cliristian  and  Hetty  Schwartz  both  testified 
that  tbe  lH>m(\^tead  of  Jacob  Scliwartz  was  exchanged  for 
the  lots  and  the  lots  given  to  them  for  supporting  Jacob 
Sclnvartz  during  life.  Tliere  was  a  mortgage  of  f  1,000  on 
the  farm,  and  its  actual  value  above  the  mortgage  was 
$3,000.  Cliristian  and  Betty  Schwartz  paid  the  remaining 
$1,500  for  the  lots.  At  the  same  time,  and  as  a  part  of  the 
same  transaction.  Christian  Schwartz  and  Betty  Schwartz 
entered  into  a  contract  with  Jacob  Schwartz  in  which  they 
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agreed  to  "board,  clothe,  and  furnish  him  with  one  room," 
and  to  pay  him  f5D  in  cash  each  year  during  his  natural 
life.  This  written  contract  gave  Jacob  Schwartz  a  lien 
upon  the  two  lots  as  security  for  the  performance  thereof 
on  the  part  of  Christian  and  Betty  Schwartz.  The  parties 
then  made  their  home  in  the  building  upon  one  of  these 
lots,  in  which  there  was  also  a  restaurant  kept  by  Christian 
and  Betty  Schwartz.  The  value  of  this  lot  and  building 
is  variously  estimated  by  the  witnesses  from  $1,500  to 
$2,500.  Prom  a  consideration  of  this  evidence  we  think 
the  value  should  be  found  to  be  $2,000.  The  building  on 
the  other  lot  was  rented  for  a  barber  shop  and  other  pur- 
poses. After  incurring  the  indebtedness  upon  which  the 
said  judgment  was  rendered,  Christian  Schwartz  conveyed 
to  his  T^ife,  Betty  Schwartz,  his  undivided  one-half  inter- 
est in  the  said  lots.  This  conveyance  is  conceded  to  have 
been  without  consideration. 

Plaintiff  contends  that  the  interest  of  Jacob  Schwartz  in 
the  lots  in  question  under  the  said  contract  should  be  sub- 
jected to  the  payment  of  the  judgment  against  him,  and 
that  the  one-half  interest  in  the  lot  not  occupied  as  a  home, 
which  was  conveyed  by  Christian  Schwartz  to  his  wife, 
should  also  be  subjected  to  the  payment  of  tlie  judgment 
against  him.  It  is  insisted  that,  as  the  parties  have  always 
resided  together  in  the  building  upon  the  one  lot,  and  as 
Christian  Schwartz  is  the  head  of  the  family,  the  defendant 
Jacob  Schwartz  has  no  homestead  interest  in  the  property 
in  which  he  resides,  and  that  his  interest  therein  is  there- 
fore not  exempt. 

1.  The  arrangement  between  Jacob  Schwartz  and  his 
son  and  daughter-in-law  is  peculiarly  a  personal  arrange- 
ment. Jacob  Schwartz  himself  could  not  transfer  his 
rights  under  this  contract  to  a  stranger  and  clothe  that 
stranger  with  the  power  to  demand  these  services  and  a 
fulfilment  of  this  contract  on  the  part  of  Christian 
Schwartz  and  his  wife.  Under  such  circumstances,  a 
court  of  equity  will  not  attempt  to  appropriate  the  inter- 
ests of  Jacob  Schwartz  under  this  contract  for  the  benefit 
40 
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of  liSs  creditors.  Ordinarily  an  order  to  that  eflfert  could 
not  be  enforced.  There  are  considerations  arising  out  of 
the  relationship  of  the  parties  and  their  mutual  under- 
takings for  the  benefit  of  each  other  that  are  wholly  per- 
sonal and  are  incompatible  with  the  substitution  of  a 
stranger  in  the  place  of  either  pai'ty.  See  Hilton  t\ 
Croaker,  30  Neb.  707;  Zetterltind  v.  Texas  Land  d  Cattle 
Co.,  55  Neb.  355,  and  cases  there  cited.  It  is  suggested 
that  tliese  reasons  do  not  apply  to  the  money  consideration 
of  J?50  a  year,  but  the  contract  is  entire,  and  the  considera- 
tion going  to  Jacob  Schwartz  under  it  cannot  be  separated. 
The  inducement  to  take  one's  father  into  a  family  and 
make  him  a  member  thereof,  conferring  and  receiving  re- 
ciprocal advantage  from  the  relation,  may  be  and  perhaps 
generally  is  much  more  than  $50  a  year.  It  cannot  be 
supposed  that  the  same  contract  would  have  been  made 
with  a  stranger,  or  that  the  $50  a  year  for  expenses  any 
more  than  measures  the  difference  betw^een  taking  one's 
own  fatlier  into  the  family  and  performing  the  same  serv- 
ices for  a  stranger.  We  do  not  think  that  this  contract 
shows  such  a  financial  advantage  to  Jacob  Schwartz  as  a 
court  of  e(iuity  can  appropriate  to  the  payment  of  a  judg- 
ment against  liim. 

2.  We  til  ink  the  second  claim  of  the  plaintiff  has  more 
merit.  When  Cliristian  Schwartz  and  Betty  Schwartz 
took  the  title  of  tliis  property  and  began  occupying  it  as 
their  lionie,  tliey  acquired  a  homestead  interest  in  it.  A 
homestead  may  be  taken  in  the  property  of  either  husband 
or  wife,  and,  as  the  title  to  this  property  was  taken  by  the 
husband  and  wife  in  common,  the  homestead  exemption 
would  apj)ly  to  their  joint  ownership,  the  lot  which  they 
occupied  as  a  home  being  of  the  value  of  the  homei?tead 
exemption.  The  interest  of  the  defendant  Christian 
Schwartz  in  the  other  lot  would,  as  against  his  creditors, 
be  no  part  of  the  homestead  and  would  be  liable  for  his 
debts.  Wlien  Christian  Schwartz  transferred  this  interest 
in  the  rtMuaining  lot  to  his  wife  without  consideration,  the 
indebti^dness   upon   which   this   judgment  was    rendered 
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existed,  and  the  transfer  was  in  fraud  of  his  creditors. 
Christian  Schwartz  furnished  111,500  of  the  purchase  price 
of  the  lots.  He  and  his  wife  therefore  obtained  not  more 
than  a  two-thirds  part  of  the  property  from  Jacob 
Schwartz,  and  if  they  fail  to  perform  their  contract  should 
return  the  same  to  him.  The  district  court  sliould  have 
subjected  an  undivided  one-half  interest  in  the  lot  not 
exempt  to  the  payment  of  this  judgment. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


Hbnby  a.  Tbilleb,  apppbllant,  V  James  Sadlb,  appellee. 

Filed  Novembeb  27,  1912.    No.  16,697. 

1.  Principal  and  Agent:  Ostensible  Authority.  OstenBlble  authority 
to  act  as  agent  for  the  principal  may  be  Inferred  If  the  party  to 
be  charged  as  principal  affirmatively,  or  by  lack  of  ordinary  care, 
causes  or  allows  third  persons  to  trust  and  act  upon  such  appar- 
ent agency.    Thomson  v.  Shelton,  49  Neb.  644. 

2. :    Genebal  Agents.     Where  the  name  of  the  principal  was 

signed  to  a  lease  by  a  firm  of  persons  who  signed  the  principal's 
name,  by  themselves,  as  agents,  and  subsequently  attempted  to 
collect  the  money  due  on  the  lease  by  superintending  the  giving  of 
the  bill  of  sale  executed  by  the  original  lessee  to  the  plaintiff, 
their  principal,  and  obtained  possession  of  the  hay  growing  on 
the  land  leased  by  means  of  an  action  of  replevin  maintained 
in  the  name  of  their  principal,  they  will  be  held  to  have  been 
the  general  agents  of  the  plaintiff,  and  the  plaintiff  will  be  bound 
by  what  they  did. 

3.  Beplevin:  EvmsNCE.  The  evidence  examined,  and  held  to  support 
the  Judgment  of  the  district  court. 

AppeaIj  from   the  district  court  for  Lincoln   county: 
Hanson  M.  Gbimes,  Judge.    Affirmed. 

William  E.  Shuman,  for  appellant. 

Hoagland  &  Hoaglandy  contra. 
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Hameb,  J. 

Tlie  plaintiff  Triller  seems  to  have  been  the  owner  of 
certain  land  in  Lincoln  county.  He  executed  a  lease  of 
this  land,  or  a  part  of  it,  to  one  C.  W.  Hutchinson.  The 
plaintiff  did  not  reside  in  the  state,  but  seems  to  hare  been 
represented  by  Bratt  &  (xoodman,  a  firm  at  North  Platte, 
and  tlie  lease  was  signed  "H.  A.  Triller,  per  Bratt  &  Good- 
man, Agts."  Triller  is  tlie  appellant  and  the  plaintiff  in 
the  court  below.  The  mortgage  lease  seems  to  have  pro- 
vided that  the  rental  of  the  land,  f  115,  was  to  be  paid  on 
or  before  December  1,  1908,  with  interest  from  date,  and 
the  lessee  of  the  land  agreed  in  the  lease  that  there  should 
be  a  lien  upon  the  hay  grown  upon  the  land  during  that 
year.  On  the  4th  of  May,  1908,  the  date  of  the  lease,  it  is 
not  probable  tliat  the  grass  had  grown  much,  but  it  was 
probably  alive  and  growing  a  little,  »o  that  it  was  in  exist- 
ence. The  h^ase  was  filed  for  record  May  19,  1908.  On 
October  14,  1908,  no  part  of  the  lease  money  seems  to  have 
been  paid,  and  James  Sadie,  the  defendant  and  appellee, 
seems  to  Iiave  been  hauling  tlie  hay  away.  To  prevent 
Sadie  from  getting  the  hay,  an  action  of  replevin  was 
brought  by  the  plaintiff,  Triller,  against  him  in  the  county 
court.  Tlie  plaintiff  had  the  verdict  and  judgment,  and 
the  defendant  appealed  to  the  district  court.  The  case  was 
tried  in  the  district  court,  where  the  defendant  obtained  a 
verdict  and  judgment.  Before  the  commencement  of  the 
replevin  suit,  but  about  the  time  the  same  was  commenced, 
and  on  October  14,  1908,  Bratt  &  Goodman  received  from 
Hutchinson  a  bill  of  sale  of  all  the  hay  upon  the  land,  and 
which  was  executed  to  their  principal,  Triller.  This  seems 
to  have  been  done  the  day  the  replevin  case  was  com- 
menced, and  after  this  hay  was  cut.  It  is  claimed  on  the 
part  of  the  plaintiff  that  Bratt  &  Goodman  were  without 
authority  to  collect  the  money,  and  it  is  contended  that 
they  did  not  bind  the  plaintiff  by  what  they  did,  except  as 
to  the  making  of  the  lease.  Whatever  the  fact  may  be, 
they  seemingly  exercised  the  right  to  do  whatever  they 
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claimed  was  necessary  to  enable  them  to  secure  and  collect 
the  money  for  their  principal,  the  plaintiff  in  the  case.  At 
any  rate,  they  \,  ere  taking  care  of  the  plaintiff's  business 
seemingly  as  best  they  could. 

The  aflftdavit  fop  replevin  alleged,  among  other  things, 
"that  he  (the  plaintiff)  is  the  owner  of  the  following  de- 
scribed property,  to  wit:  All  the  hay  located  upon  ♦  ♦  • 
part  of  said  hay  being  in  stack,  part  baled  and  part  loose, 
upon  the  above  described  land;  ♦  ♦  ♦  that  said  plain- 
tiff is  entitled  to  the  immediate  possession  of  said  prop- 
erty." The  petition  alleged,  among  other  things:  "That 
the  plaintiff  had  •  •  •  a  si)ecial  interest  in  said  hay, 
in  that  one  C.  W.  Hutchinson,  on  May  4,  1908,  executed 
and  delivered  to  this  plaintiff  a  chattel  mortgage  lease  b} 
the  terms  of  which  tlie  said  Hutchinson,  who  was  at  that 
time  the  owner  of  all  of  said  hay,  mortgaged  the  same  to 
this  plaintiff  to  secure  the  payment  of  the  sum  of  |115,  and 
interest  at  8  per  cent,  per  annum,  from  May  4,  1908."  It 
was  also  alleged  that  the  same  was  a  valid  indebtedness 
from  said  Hutchinson  to  the  plaintiff,  and  a  copy  of  tlio 
chattel  mortgage  lease  was  attached  to  the  petition  as 
exhibit  "A."  In  the  third  paragraph  of  the  petition  it 
was  alleged:  "That  thereafter,  on  October  14,  1908,  and 
prior  to  the  commencement  of  this  action,  tlie  said  C.  W. 
Hutchinson  delivered  to  the  plaintiff  herein  tlie  possession 
of  all  of  said  hay,  and  also  gave  this  plaintiff  the  right  of 
possession  thereof,  and  executed  and  delivered  to  this 
plaintiff  a  bill  of  sale  of  said  hay  conveying  to  the  plaintiff 
all  the  interest  and  ownership  of  said  hay  not  conveyed  by 
the  mortgage  above  described,  a  copy  of  which  bill  of  sale 
is  hereto  attached  and  marked  exhibit  'B.'  "  In  the  fourth 
paragraph  it  was  alleged  that  the  plaintiff  was,  at  the  com- 
mencement of  this  acti(m,  and  now  is,  entitled  to  the  im- 
mediate possession  of  all  of  said  hay.  And  in  the  fifth 
paragraph  it  was  alleged  that  the  said  hay  was  at  the  com 
mencement  of  this  action  wrongfully  detained  by  tlie  de- 
fendant. It  will  be  seen  that  the  plaintiff  claimed  botli 
by  reason  of  the  chattel  mortgage  lease  and  also  by  reason 
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of  the  bill  of  sale.  While  the  mor 
wlien  tlie  ease  was  commenced,  it  : 
Ktrument  entitled  the  plaintiff  to 
tlierefore  he  was  entitled  to  maintai 
against  the  mortgagee  and  again 
though  the  mortgage  was  not  yet  di 

Tlie  hill  of  sale  was  dated  Octobi 
Kideration  of  the  sum  of  f  1  and  otli 
by  Heun'  A.  Triller,  It  undertook 
and  deliver  to  the  said  Triller,  h 
trators  and  assigns,  all  the  hay  no« 
ticular  land  (describing  it)  in  Lin^ 
"part  of  Si\id  hay  being  in  stack, 
bunched  on  the  ground."  It  also  dt 
of  tlie  hay  grown  upon  said  premise; 
wherever  situated,  whether  located 
It  also  proposed  to  sell  and  assign  a! 
in  and  to  the  proceeds  of  certain  hi 
xlescrihed  land  and  delivered  to  Ha 
authorized  Triller,  or  his  agents,  to 
It  also  contained  this  clause:  "It  i 
instrument  to  fully  convey  all  m;* 
which  I  mortgaged  to  the  said  Tril 
ii  written  chattel  mortgage  lease." 

UiK>n  the  trial  the  defendant  so„^„,.  „,  ^..„,,,  „,,.,^  ..^ 
was  the  owner  of  20  tons  of  loose  hay  and  21  tons  of 
stacked  hay,  and  that  the  plaintiff  took  this  hay  in  the  writ 
of  replevin.  Of  course,  the  main  question  to  be  deter 
mined  is,  who  was  entitled  to  the  possession  of  the  hay. 

rpon  the  trial  Mr.  Goodman,  of  the  firm  of  Bratt  & 
(ioodnuiu,  testified:  "We  were  agents  for  the  owner  of 
the  land,  Henry  A.  Triller,  for  leaning  it."  An  effort  was 
made  to  show  tliat  the  agency  of  Bratt  &  Goodman  for 
Triller  was  a  restricted  or  special  agency,  and  that  they 
were  not  the  general  agents  of  the  plaintifT.  The  defense 
was  that  after  the  chattel  mortgage  lease  had  been  filed  the 
lesiwe,  Hutchinson,  entered  into  a  contract  with  one  Shaw 
to  cut,  stack  and  bale  the  hay  for  ooe-half  of  it,  and  that 
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J  about  tbe  mortgage  to  the  plaintiff,  Triller, 
Platte  to  see  Mr.  Bratt,  of  the  firm  of  Bratt 
i:ents  of  Triller,  and  that  he  had  a  talk  with 
rhfch  it  is  claimed  that  Mr.  Bratt  told  fa!m 
e  might  go  ahead  and  put  up  the  hay  in  con- 
hat  he  should  leave  one-half  of  it  upon  the 
e  an  examination  of  the  bill  o(  exceptions 
law  did  not  testify,  others  andertook  to 
as  said  in  the  conversation  between  Bratt, 
Bratt  &  Goodman,  and  Sliaw.  It  is  also 
be  defendant,  Sadie,  had  certain  conversa- 
Bratt  along  the  same  line,  and  in  which 
that  Shaw  was  to  have  half  of  the  hay  for 
idle  himself  testified  to  a  deal  with  Shaw 
to  cnttii^  and  staclcing  the  hay,  and  that 
saw  RutcliiuKon,  and  tliat  he  and  Hutch- 
:Iie  hay.  Siidle  also  testified  tliat  he  tallied 
in  North  Platte,  and  that  Goodman  asked 
haulinir  the  hay  from  Shaw's  and,  when  he 
that  be  was,  then  Goodman  told  him  be  did 
:o  haul  any  more  hay  "until  they  (meaning 
aan,  for  their  client,  Triller)  had  got  tlieir 
e  then  testifietl :  "I  told  him  that  we  had 
y,  and  I  was  going  to  liaul  my  half  of  it 
le  said,  'Tou  can't  do  it,'  and  I  said  I  was 
anyhow."  Sadie  also  testified  to  a  conver- 
'.  John  Bratt,  of  tbe  firm  of  Bratt  &  Good- 
Iked  about  putting  up  the  hay,  and  Bratt 
he  hay  was  mortgaged,  and  then  he  (Sadie) 
,.  He  told  Bratt  that  he  was  not  going  to 
ore,  and  then  Bratt  told  Iiini  to  go  ahead. 
?1iinsoD  would  give  up  liis  half  of  the  otiier 
T  hay,  and  then  Hutchinson  said  that  he 
give  up  tlie  hay,  and  that  Bratt  at  that 
claim  to  both  Iialves  of  the  Triller  hay. 
tliat  at  that  time  Bratt  or  Triller  wore  not 
nterest  in  tlic  Triller  bay,  other  than  half, 
son  was  to  have.    Sadie  testified  that  Bratt 
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was  just  claiming  half  of  the  hay  on  the  ground^  ''the 
Triller  half."  Mr.  Bratt  testified  as  a  witness,  and  denied 
the  statements  attributed  to  him  by  these  witnesses.  The 
defendant  claimed  that  he  secured  the  right  to  take  one- 
half  of  the  hay  without  regard  to  the  mortgage  upon  the 
Kame,  and  that  he  was  authorized  to  do  so  by  what  Bratt 
said  to  him.  The  plaintiff  attempts  to  make  the  point 
that  there  was  no  evidence  to  the  effect  that  Triller,  the 
plaintiff,  authorized  Bratt  to  make  these  statements,  and 
had  no  knowledge  that  Bratt  made  such  statements,  or 
that  Bratt  in  any  way  ratified  what  was  done.  While  Mr 
Goodman,  the  other  member  of  the  firm  of  Bratt  &  Good- 
man, testified  that  Bratt  &  Goodman  were  the  agents  of 
the  owner  of  the  land  simply  for  the  purpose  of  "leasing" 
it,  yet  they  seem  to  have  sold  the  hay  after  possession  was 
obtained  under  the  vrrit  of  replevin.  Over  the  plaintiflTs 
objections,  the  defendant  was  permitted  to  introduce  evi- 
dence to  tlie  effect  that,  after  the  chattel  mortgage  had 
been  filed,  Hutchinson  had  agreed  with  Shaw  to  divide 
the  mortgaged  hay  if  he  (Shaw)  would  cut,  stack  and 
bale  it;  that  Shaw  delivered  his  interest  in  the  contract 
to  the  defendant,  Sadie,  and  that  the  hay  was  divided. 
There  was  testimony  tending  to  show  that  the  hay  had 
been  divided  at  tlie  time  the  replevin  suit  was  commenced, 
and  that  Sadie's  share  of  hay  under  the  division  was  taken 
away  from  him  by  the  replevin  proceedings. 

There  is  a  most  strenuous  contention  that  the  plaintiff, 
Triller,  never  authorized  Bratt  to  make  any  statement 
whatever  to  either  Shaw  or  Sadie  to  the  effect  that  any 
one  might  go  ahead  and  cut,  stack,  and  bale  the  hay,  and 
that  Bratt  was  getting  outside  of  his  authority  if  he  said 
anything  of  that  kind.  It  is  claimed,  on  behalf  of  the 
plaintiff,  that  after  Bratt  &  Goodman  leased  the  land  to 
Hutchinson  their  powers  ended,  and  that,  that  being  the 
fact,  any  talk  that  Bratt  had  with  Shaw  or  Sadie  about 
cutting  the  hay  and  dividing  it  was  improperly  received.  It 
is  also  claimed  that  the  instructions  of  the  court  improp- 
erly submitted  to  the  jurj-  the  question  of  whether  or  not 
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Hratt  &  Goodman,  on  behalf  of  the  plaintiff, 
agreed  with  Shaw  that  be  (Shaw)  might  bav 
bay  in  coDsideratioB  of  cutting  and  barvestii 
Whether  Bratt  &  Goodman  were  "speciaJ 
"general"  agents,  tbey  were  all  the  agents  the 
they  seem  to  have  authorized  everything  to  ' 
was  done,  and  tliey  hardly  have  the  right  to  f 
had  less  authority  than  tbey  exercised  for  t 
their  principal.  If  the  hay  had  not  been  cut, 
would  have  had  no  hay  and  no  pay  for  the  nst 
While  Bratt  &  Goodman  made  a  contract  for 
pal  to  take  a  mortgage  upon  the  hay  for  the  p 
curing  the  payment  of  the  amount  promised  t 
the  use  of  the  land,  it  is  apparent  that  they  wi 
reived  nothing  if  somebody  had  not  cut  the 
there  would  have  been  nothing  out  of  which  t 
rent  money.  If  the  hay  was  cut,  the  men  who 
to  be  paid.  There  was  no  hay  before  the  gi 
and  cured.  Bratt  &  Goodman  had  autliority 
original  bargain  for  their  principal.  They  e 
had  authority  to  take  the  subsequent  bill  ol 
was  delivered  to  them  to  secure  the  money 
rent  of  the  land.  At  least  they  proceeded.  V> 
this  bill  of  sale,  there  waa  immediately  a  i 
under  which  possession  was  taken,  and  they 
which  they  got  under  the  writ  of  replevin.  If 
authority  to  take  the  bill  of  sale,  tbey  appare 
authority  to  secure  the  payment  of  the  mone; 
lect  it.  It  would  seem  to  be  better  to  hold  i 
Goodman  had  the  right  to  bind  their  princip; 
tiff,  than  to  bold  that  the  men  who  cut  t 
therefore  made  it  valuable  to  the  plaintiff  and 
to  get  hie  money  out  of  it,  are  to  do  withou 
necessary  to  pay  them  for  their  labor.  Bratt 
zealonsly  looked  after  the  interest  of  the 
Triller.  Triller  has  accepted  the  proceeds  of 
and  the  work  of  Bratt  &  Goodman  as  his  agt 
the  summer,  when  it  was  apparent  that  Hut 
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not  going  to  cut  the  hay  upon  which  Triller  had  the  lien 
of  the  chattel  mortgage  lease,  and  afterwards  when  Shaw 
was  about  to  quit,  and  when  Sadie  was  about  to  quit,  then 
Bratt  &  (loodman  were  active  in  getting  the  hay  cut  and 
stacked  so  that  they  could  get  the  rent  of  their  principal 
out  of  it.  Of  course,  if  Shaw  had  not  cut  the  graf?s,  it 
would  have  been  left  standing  and  would  not  have  been 
hay;  It  would  have  gone  back  into  the  ground  again.  But 
when  Bratt  &  Goodman  told  Shaw  to  go  ahead  and  cut 
the  grass  and  leave  half  of  it  on  the  ground,  and  when 
Bratt  told  Sadie  to  go  ahead,  they  were  both  exercising 
business  thrift  on  behalf  of  their  principal.  While  it  is 
true  that  Mr.  Bratt  testified  that  he  was  not  acquainted 
with  Shaw,  he  did  not  fully  deny  his  conversation  with 
Sadie,  but  whatever  this  testimony  may  have  been  it  was 
fairly  submitted  to  the  jury,  and  the  jury  found  in  favor  of 
the  men  who  cut  and  stacked  the  hay. 

In  view  of  what  was  done  in  the  premises  by  Bratt  & 
Goodman  on  l)elialf  of  their  principal,  we  think  that  the 
instructions  of  the  court  to  the  jury  were  correct,  and  that 
when  the  jury  found  against  the  plaintiff  they  determined 
the  agency  of  Bratt  &  Goodman  to  be  a  general  agency  to 
lease  tlie  land  and  collect  the  rent.  The  agency  was  shown. 
Crilly  r.  Ruyle,  87  Neb.  367 ;  Cooper  d  Cole  Bros,  v.  Cooper, 
90  Neb.  209;  Creighton  v,  Finlayson,  46  Neb.  457;  Thom- 
son t\  Shclton,  49  Neb.  644;  Qiiinn  i\  Drcsharh,  75  Cal. 
159,  16  Pae.  762;  Kasson  v.  Noltner,  43  Wis.  646;  Brown 
i\  Krw,  48  Neb.  538;  Banl'crs  Life  Tns,  Co.  t\  Rohbins,  55 
Neb.  117;  Phcrnix  Ins.  Co.  v.  Walter,  51  Neb.  182;  Faulh- 
ner  v.  Simms,  68  Neb.  295;  Oherue  v.  Burl'c,  30  Neb.  581. 
The  acts  of  Bratt  &  Goodman  on  Mialf  of  their  princii>al 
peem  to  have  been  ratified.  Not  one  of  them  has  been 
disavowed. 

Notwithstanding  the  ingenious  and  plausible  argument 
of  counsel  for  the  plaintiff,  we  are  constrained  to  hold  that 
the  trial  court  committed  no  error  in  the  instructions 
given  and  rulings  made,  and  that  the  judgment  was  prop- 
erly rendered  for  the  defendant. 
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The  judgment  of  the  district  court  is 

Affirmed. 

Lbtton,  Fawcett  and  Sedgwick,  JJ.,  concur  in  the 
conclusion  only. 


Hbney  J.  Lbndebink,  Administrator,  appellee,  v,  B.  F. 

Sawyer  et  al.,  appellants. 

Filed  November  27, 1912.    No.  16,805. 

1.  Courts:  Relief:    Executor  De  Son  Tort:    Set-Off.    Where  the  de- 

fendant, who  was  the  coroner  of  Dakota  county,  and  his  surety, 
the  defendant  company,  were  sued  by  the  administrator  of  the 
estate  of  one  Robert  Reed,  deceased,  who  sought  to  recover  from 
them  the  value  of  certain  personal  property  which  had  belonged 
to  said  Reed  at  the  time  of  his  death,  and  which  had  been  sold 
by  the  defendant  coroner  immediately  after  the  death  of  the  de- 
ceased and  to  enable  him  to  pay  the  necessary  expenses  of  the 
funeral,  and  he  had  sold  the  property  for  its  full  and  fair  value, 
and  had  used  the  proceeds  for  that  purpose,  and  at  the  request  of 
the  nephew  of  the  deceased  and  his  son,  held:  (1)  That  the  de- 
fendants were  entitled  to  set  off  the  money  paid  out  for  the 
necessary  expenses  of  the  funeral  against  the  plaintiff's  claim. 
(2)  That  the  district  court,  having  the  parties  before  it  and 
having  jurisdiction  of  the  subject  matter  and  the  parties,  should 
adjudicate  and  determine  the  whole  matter,  instead  of  rendering 
judgment  against  the  defendants  and  then  sending  the  coroner 
to  the  county  court  to  file  claims  against  the  estate,  thereby  un- 
neciessarily  increasing  the  expenses  of  the  litigation. 

2.  Executors   and    AdzniniBtrators:    Executor'  De    Son    Tort:    Pat- 

lOBNT  OF  Funeral  Expenses.  Under  the  ^acts  shown,  the  defend- 
ant Sawyer  was  at  most  an  executor  de  son  tort.  The  true  repre- 
sentative is  bound  by  those  acts  of  an  executor  de  son  tort  which 
are  lawful  and  such  as  the  true  representative  would  be  bound  to 
perform  in  the  due  course  of  administration.  As  the  adminis- 
trator of  the  estate  of  the  deceased  would  be  bound  to  pay  the 
funeral  expenses,  if  they  were  not  already  paid,  he  cannot  com- 
plain because  the  coroner  paid  them. 

Appeal  from  the  district  court  for  Dakota  county :  Guy 
T.  Graves,  Judge.    Reversed. 
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Paul  Pizey,  for  appellants. 
J.  J.  McCarthy,  contra. 

Hambb,  J. 

This  is  an  appeal  from  the  jndgment  of 
court  for  Dakota  couutj  against  the  coroner  o; 
and  the  sarety  on  his  official  bond.    The  suit 
hy  the  admin  i.stra  tor  of  the  estate  of  Robe 
ceased.     It  appears  that  one  Rol)ert  Reed  d 
at  his  home   in   Dakota  county  while  living 
wlien  his  lK>dy  was  found  the  defendant,  Sa 
request  of  the  nepliew  of  the  deceased,  took  c 
body  and  gare  it  a  Christian  burial;  that  he 
aion  of  certain  personal  proj^rty  of  the  dec« 
for  its  full  value,  and  applied  the  procet^e  to 
of  the  expenses  necessarily  incurred  for  the  li 
the  lot  in  tlie  cemetei-y,  etc.     The  plaintiff, 
trator,  brought  this  action  to  recover  the  vali 
sonal  property  no  sold.  On  the  trial  tlie  defei 
to  prove  as  a  matter  of  set-off  that  the  expei; 
I>y  him  were  jiroper  and   necessary,  and  vc 
reasonable  in  amount;  that  the  property  was  i 
consent  of  tlic  nephew  and  a  son  of  the  dettno-m,  ...   «i. 
least  the  son  ratified  the  sale;  that  the  amount  realized 
from  the  sale  was  the  full  value  of  the  property;  and  the 
defendant  souglit  to  set  off  his  expenses  against  the  sum 
received  by  him  for  tlie  sale  of  the  property.     The  pro- 
posed evidence  was  rejected,  and  the  court  directed  tlie 
jury  to  return  a  verdict  against  the  defendants  for  the 
amount  that  the  defendant  Sawyer  realized  from  the  sale 
of  the  projHTty.    The  venlicf  and  judgment  rendered  were 
for  $499.72,    For  the  rejection  of  the  evidence  so  proffered 
and  the  giving  of  tlie  i>eremptory  instruction,  the  defend- 
ants assign  error. 

It  is  claimed  by  the  defendants  tliat  the  administrator 
is  estopped  from  prosecuting  the   action;   that  all    the 
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th'e  defendant  were  reasonable  and  just; 
to  be  no  controversy  concerning  the  fact 
Sawyer  sold  the  property  and  paid  the 
with  the  proceeds.  One  pappose  of  an 
to  take  charge  of  the  property  belonging 
:e  becomes  the  means  by  which  the  prop- 
>  the  estate  is  applied  to  the  payment  of 
'e  any,  and  the  surplus  remaining  is  dis- 
:he  heirs.  The  statute  in  this  case  seems 
IJiat  those  of  the  relatives  who  are  near 
charged  with  the  duty  of  taking  care  of 
7ing  it  If  the  defendant  Sawyer  carried 
if  the  relatives  who  were  there,  it  would 
other  relatives  would  have  no  reason  to 
le  administrator  represents  the  creditors 
ad  is  only  a  trustee,  he  is  estopped  from 
action  against  the  defendant  Sawyer  and 
r  doing  that  which  Sawyer  was  requested 
1  he  actually  did,  in  taking  charge  of  the 
lased  and  burying  it.  In  Dame,  Probate 
ion,  sec.  231,  it  is  said:  "All  courts  gen- 
the  personal  representatives  may  pay  the 
jlaims)  directly  without  their  being  ei- 
s  be  true  with  respect  to  personal  repre- 
uld  be  true  of  the  coroner  who  is  requested 
representatives  to  dischai^e  the  dutie» 
;aral  burden  upon  them, 
er  probable  that  when  Sawyer  sold  the 
ught  he  was  authorized  to  do  so  by  sec- 
arL  I,  Comp.  St.  1909 :  "^'hen  any  valu- 
■operty,  money,  or  papers  are  found  upon 
upon  which  an  inquest  is  held,  the  coroner 
J  of  the  same  and  deliver  the  same  to  those 
ire  or  possession;  but  if  not  claimed,  or  if 
be  necessary  to  defray  expenses  of  the 
ler  shall,  after  giving  ten  days'  notice  of 
ace  of  sale,  sell  such  property,  and  after 
er's  fees  and  funeral  exx)enses,  deposit  the 
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proceeds  thereof,  and  the  money  and  papers  so  found,  with 
the  county  treasurer,  taking  his  receipt  therefor,  there  to 
remain  subject  to  the  order  of  the  legal  representatives  of 
the  deceased,  if  claimed  within  five  years  thereafter,  or  if 
not  claimed  within  that  time,  to  vest  in  the  school  fund 
of  the  county."  He  was  brought  face  to  face  with  the  prob- 
lem of  giving  the  body  of  the  deceased  decent  and  imme- 
diate Christian  burial.  The  sale  of  the  property  would 
furnish  the  means  of  paying  the  very  necessary  expenses 
of  the  funeral.  He  sold  it,  got  the  money,  and  used  it. 
The  dead  man  seems  to  have  been  decently  and  properly 
buried  according  to  Christian  rites.  The  defendant  is 
equitably  entitled  to  his  pay  for  it,  and  it  is  not  quite 
right  that  the  plaintiff  should  have  judgment  against  hiia. 
We  do  not  intend  to  hold  that  the  section  quoted  justified 
the  conduct  of  the  coroner.  The  same  is  justifiable  upon 
other  grounds.  We  think  that  if  the  defendant  Sa^v^yer 
was  requested  by  the  nephew,  Bert  Reed,  to  take  charge  of 
the  body  and  to  prepare  it  for  burial,  and  that  he  did  so 
because  of  such  reciuest,  and  that  he  sold  the  property  for 
its  full  and  fair  value,  which  is  not  questioned,. and  used 
the  money  which  he  received  therefor  in  payment  of  the 
necessary  funeral  expenses,  then  he  is  equitably  entitled 
to  pay  therefor,  and  he  is  further  equitably  entitled  to  set 
oflf  the  money  so  paid  out  by  him  against  the  plaintiflFs 
claim  for  the  value  of  the  property  sold.  The  same  is  true 
if  the  matter  was  ratified  and  adjusted  between  the  de- 
fendant Sawyer  and  the  son  of  the  deceased,  Earnest  Reed. 
We  do  not  undertake  to  say  what,  if  any,  steps  should  have 
been  taken  before  the  county  court  towards  proving  these 
claims,  because  that  question  is  not  before  us. 

"The  true  representative  is  bound  by  those  acts  of  an 
executor  de  8on  tort  which  are  lawful  and  such  as  the 
true  representative  would  be  bound  to  perform  in  the  due 
course  of  administration."  18  Cyc.  1361.  Among  the 
authorities  cited  is  Thompson  v.  Tlardingy  76  E.  C.  L. 
(Eng.)  630,  holding  that  a  proper  i>ayment  to  a  creditor 
of  the  estate  will  bind  the  true  representative.  In  that  case 
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Richard  Smith  was  employed  to  receive  the  rents  of  the  ^ 

deceased  in  his  lifetime,  and  after  his  death  continued  to 
receive  the  rents  due  to  the  deceased.  No  other  repre- 
sentative of  the  deceased  appearing,  Smith  paid  various 
debts  due  from  the  deceased.  Among  other  things  he  paid 
the  defendants,  who  were  bankers  of  the  deceased.  A  con- 
siderable time  after  payment  administration  was  granted 
to  the  plaintiff,  who  brought  the  action.  The  court  held, 
under  the  facts*  "that  the  rule  to  enter  a  verdict  for  the  .  ^ 

plaintiff  ought  to  be  discharged."  /-i 

In  Outlatc  V,  Farmer,  71  Ni  Car.  31,  John  Farmer  gave  1 

his  promise  in  writing  to  pay  John  Lewis  or  James  Parker, 
agents,  by  agreement  with  the  heirs  of  Anna  Herring,  de- 
ceased, the  sum  of  |125.50.     Lewis  and  Parker  were  ap- 
pointed agents  by  the  heirs  of  Anna  Herring.     As  tlie  A 
agents  of  such  heirs,  they  had  charge  of  the  entire  bene-  | 
ficial  interest  in  the  estate.     In  a  suit  by  the  duly  ap-                  I 
pointed  administrator  of  the  estate  against  the  makers  of                  ^ 
the  promise,  it  was  held :    "Administration  was  only  the                  i 
technical  form  of  passing  the  legal  estate  from  the  intes- 
tate to  the  distributees.    Without  administration  they  had 
the  potential  dominion  over  the  estate,  and  could  dispose                  S 
of  it  by  sale,  gift  or  testament.  Therefore,  a  sale  by  their 
agent  conferred  upon  the  purchaser  a  title  which   the 
courts  will  protect.   The  bond  given  for  the  property  was  ; 
given  on  a  valuable  consideration  and  is  valid,  both  as  to                   i 
the  principal  and  as  to  the  sureties."    The-  court  further                   , 
said:     "Where  the  equitable  as  well  as  legal  rights  of                   5 
parties  are  administered,  the  bond  sued  on  will  be  upheld 
as  valid  against  the  defendant,   and  the   plaintiffs  are 
entitled  to  judgment  thereon." 

"Although  an  executor  de  son  tort  cannot  by  his  own 
wrongful  act  acquire  any  benefit,  yet  he  is  protected  in  all 
acts  not  for  his  own  benefit  which  a  rightful  executor  < 

might  do."    18  Oyc.  1363. 

In  Brown,  Adm^r,  v.  Walter,  58  Ala.  310,  it  was  held: 
"Where  one  has  received  and  used  assets  of  an  intestate,  i 

under  circumstances  constituting  him  an  executor  de  son 

'\ 
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tort,  he  may  show,  when  called  to  account  in  equity  by  the 
rightful  representative,  that  there  are  no  outstanding 
debts,  and  that  he  has  applied  the  assets  for  the  use  and 
benefit  of  the  distributees,  as  they  must  have  been  applied 
in  due  course  of  administration.^' 

In  Risk  t.  Rx%k,  10  Ky.  Law  Rep.  566,  9  S.  W.  712,  B., 
having  paid  the  first  instalment  on  land,  died,  leaving  a 
widow  and  six  children,  and  the  defendant,  without  ad- 
ministering on  the  estate,  but  with  the  concurrence  of  the 
plaintiff,  undertook  to  pay  the  deferred  payments  and  to 
support  the  widow  and  minor  children,  and  he  failed  to 
make  the  third  payment,  and  the  land  was  sold  under  a 
judgment  by  the  vendors,  and  when  A.  advanced  to  the 
defendant  money  to  redeem  the  land,  and  the  widow  and 
heirs  obtained  an  order  for  the  sale  of  the  land  to  pay  A., 
who  purchased  and  offered  to  permit  the  widow  and  heirs 
to  redeem,  and  he  conveyed  the  land  to  defendant,  who 
paid  the  balance  of  the  purchase  money,  in  an  action  by 
plaintiff  for  the  settlement  of  the  estate  of  the  father,  a 
division  of  the  land,  and  allotment  or  dower,  held,  that  the 
aet«  of  defendant  should  be  treated  as  those  of  a  duly 
appointed  administrator  from  the  date  of  the  father's 
death,  and  that  he  holds  the  land  in  trust  for  the  widow 
and  heirs. 

It  is  incumbent  upon  the  executor  de  son  tort  to  show 
that  he  has  applied  the  assets  which  have  come  into  his 
hands  in  the  same  manner  in  which  they  would  have  been 
lawfully  applied  by  a  rightful  representative.  18  Cyc* 
1363.  Among  the  authorities  cited  in  support  of  the  doc- 
trine stated  is  that  of  Gay  v.  Lemle,  32  Miss.  309,  holding 
that,  where  it  appears  that  he  has  paid  one  particular  debt 
not  entitled  to  preference,  leaving  others  unpaid,  he  can- 
not claim  that  he  has  done  what  the  law  required  to  be 
done  with  the  assets  in  due  course  of  administration,  but 
must  be  liable  as  executor  de  son  tort  to  the  other  cred- 
itors. But  in  that  case  the  doctrine  announced  emphasizes 
the  contention  that  the  executor  de  son  tort  is  entitled  to 
fair  treatment  if  he  has  acted  justly.    The  syllabus  in  that 
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,  executor  de  son  tort,  when  sued  by  a 
:o  justify  his  unlawful  intermeddling 

the  deceased  by  showing  that  he  has 
e  payment  of  his  debts,  he  must  show 
i  them  in  the  same  manner  that  they 
wfully  applied  by  the  rightful  executor, 
lat  he  has  expended  the  assets  in  the 
Ttienlar  debt,  not  being  a  lien  on  them, 
aid,  he  will  be  liable  to  the  other  cred- 
[)f  the  opinion  fully  sustains  the  sylla- 
nly  that  the  executor  de  son  tort  "must 
ipplied  them  (the  assets  of  the  estate) 
»r  in  which  they  could  have  been  law- 
e  rightful  executor." 
\aycr,  89  111.  App.  184,  it  was  held  that 
med  as  executor  in  a  will  acts  without 
eives  proceeds  of  the  sales  of  lands  and 
is  upon  him  to  account  for  the  same, 

to  pay  debts  without  having  them  pro- 
state, he  assumes  the  burden  of  produc- 
vould  be  sufficient  to  prove  such  claims 
•t  in  case  of  objection, 
nkleman,  57  la.  523,  it  was  held:  "One 
with  the  estate  of  a  decedent,  without 
ited  administrator,  has  no  right  to  pay 
issets  of  the  estate;  and  in  no  case  can 

for  BO  using  the  money  of  the  estate, 
ative  showing  that  the  amounts  paid 

t  court  has  acquired  jurisdiction  of  the 
whole  subject  matter  is  presented  for 
ing  can  be  gained  by  rendering  a  judg- 
lefendant  and  compelling  him  to  file  his 
•state,  thus  unnecessarily  increasing  the 
ts.     We  think  tliat  the  district  court 

the  whole  case  before  it.  There  is  no 
leceased  was  in  any  way  indebted.    The 

The  defendant  is  not   shown    to   have 
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injured  any  one  by  reason  of  what  he  did.  The  claim  of 
no  creditor  is  endangered. 

It  follows  that  the  district  court  erred  in  excluding 
evidence  tending  to  show  tliat  the  money  re(*eived  'from 
the  sale  of  the  property  was  expended  in  and  about  the 
burial  of  the  d(H*eased. 

The  judgment  of  the  district  court  for  Dakota  county  is 

Reversed. 

Letton  and  Fawcett,  JJ.,  concurring  in  result  only. 

We  think  the  ])rincipIeR  announced  in  Phillips  t?.  Phil- 
lips, 87  Me.  324,  and  Adams  v.  liults,  16  Pick,  (Mass.) 
343,  apply,  and  hence  concur  in  the  result. 

Skikuvick,  J.,  concurs  in  the  conclusion. 


Lbb  a.  Hanks,  appellee,  v.  Missottri  Pacific  Railv^tay 

Company,  appellant. 

Filed  No\E>fBER  27,1912.     No.  17,058. 

1.  Carriers:    Action:    Defense:    Interstate  Shipments.    In  an  action 

to  recover  from  the  defendant  railway  company  the  necessary 
cost  of  the  labor,  lumber  and  material  used  in  constructing  grain 
doors  for  box  cars  used  in  transporting  grain  from  Cook,  Ne- 
braska, to  Kansas  City,  Missouri,  held,  that  the  answer  of  the 
defendant  company  that  the  interstate  commerce  commission  had 
made  a  rule  to  the  effect  that  the  carrier  might  not  lawfully  re- 
imburse shippers  for  the  expense  incurred  in  attaching  grain 
doors  to  box  cars,  unless  expressly  so  provided  in  its  tariff,  and 
that  there  was  no  such  provision  in  the  taritf  of  the  defendant 
company  at  the  time  the  doors  were  so  furnished  (though  after- 
wards one  was  adopted),  and  therefore  that  the  defendant  com- 
pany was  not  liable,  failed  to  state  any  defense. 

2.  :   ;   :   .    That,  as  there  is  no  allegation  In 

the  pleadings  stating  when  the  particular  rule  was  adopted.  It 
will  not  be  presumed  to  have  been  adopted  before  the  car  doors 
were  furnished,  or  to  have  been  in  force  at  that  time. 
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1  the  district  court  for  .Toliiison   couDty: 
SMBEETON,  JUDGE.    Afflrmed. 

Iter  and  Edgar  M.  Morsman,  Jr.,  for  appel- 
sier,  contra. 


day  of  April,  1910,  the  plaintiff,  who  was 
•i(in,  lumber,  coal,  and  live  stock,  at  the 
i,  Jolins()n  county,  Nebraska,  saed  the  de- 
district  court  for  Johnson  county,  ulleginf; 
ad  that  he  was  tlie  sole  owner  thereof ;  that 

was  a  railway  corporation,  incorponited 
s  of  the  state-  of  Missouri,  licensed  to  do 
e  state  of  Nebraska,  and  doing  a  general 

business  as  a  common  carrier,  with  lines 
the  state  of  Nebraska  and  in  other  states, 
f  railroad  running  from  Talmage,  Nebraska, 
on  eounty,  Nebraska,  and  through  the  Til- 

in  said  county,  to  Crete,  Nebraska;  that 
itains  a  depot  at  said  village  of  Cook,  and  an 
lepot,  and  keeps  a  duly  appointed  agent  in 

office  for  the  management  of  its  business 
;  that  from  the  26th  of  July,  1906,  until  the 
ry,  1908,  the  plaintiff  at  the  request  of  the 
ie  by  the  agent  of  the  defendant,  at  Cook, 
,  delivered  and  furnished  to  the  defendant 
'  and  nails,  and  furnished  certain  labor  to 

all  of  the  value  of  $271.03;  that  said  arti- 
irnished  in  repairing  freight  cars  belonging 
at,  and  freight  cars  of  other  companies  tlien 
the  defendant,  all  of  which  cars  were  loaded 
'the  plaintiff  to  points  on  tlie  lines  of  tlie 
I  all  of  which  articles  were  necessary  to  put 
irojM'r  repair  and  condition  for  the  trans- 
rain  and  stock,  and  were  not  made  for  the 


r>d6  NEBRASKA  REPORTS.  [Vol.  d^ 


Hanki  r.  Missouri  P.  R.  Co. 


purpose  of  violating  any  law,  either  state  or  federal,  and 
in  the  construction  of  inside  doors  for  grain  cars  owned 
and  used  by  the  defendant;  that  an  itemized  bill  of  said 
lumber,  sliowing  the  dates  when  furnished,  amounts, 
dimensions,  kinds  and  prices,  was  attached  to  the  petition 
as  a  part  thereof;  that  the  sajne  were  just  and  reasonable 
prices,  and  were  the  prices  agreed  upon,  and  that  the 
lumber  was  of  the  aggregate  value  of  J211.03;  that  nails 
\\'(Te  furnished  as  needed  in  making  said  repairs  and  sold 
<  .•  doors  from  July  20,  1906,  to  January  17,  1908,  and  of 
(lie  reasonable  value  of  flO,  and  that  labor  was  furnished 
as  needed  in  making  said  repairs  and  car  doors  from  July 
2fi,  1906,  to  January  17,  1908,  and  of  the  reasonable  value 
of  $50;  that  by  reason  of  the  sale,  delivery  and  furnishing 
of  said  lumber  and  nails,  and  the  doing  and  furnishing  of 
siiid  labor,  the  defendant  became  indebted  to  the  plaintiff 
in  the  sum  of  $271.03,  for  the  payment  of  which  the  plain- 
tiflf  has  made  demand  of  the  defendant,  and  which  the 
defendant  has  refustnl  to  pay.  The  prayer  was  for  judg- 
ment against  the  defendant  for  $271.03,  with  interest  at 
7  per  cent,  from  July  17,  1908,  and  costs. 

The  defendant  answered,  omitting  the  title  of  the  case, 
the  signature  of  counsel,  and  the  verification,  as  follows: 
^^Comea  now  the  defendant,  and,  for  its  answer  to  the 
petition  of  the  plaintiff,  it  admits  that  plaintiff  furnished 
the  material  and  labor  in  the  amount  and  of  the  value 
stated  in  the  petition,  and  defendant  states:  That  any 
and  all  lumber  which  may  have  been  furnished  by  the 
]>laintiff,  as  alleged  in  his  said  i)otition,  w^as  furnished  for 
(lie  purpose  of  constructing  grain  doors,  or  making  re- 
l)airs  upon  certain  grain  cars,  which  were  furnished  by  the 
defendant  to  the  plaintiflf  for  the  transiK)rtation  of  grain 
in  the  regular  course  of  intei-state  commerce;  that  each  of 
the  said  cars,  so  furnished  or  repaired,  moved  from  Gook, 
in  the  state  of  Nebraska,  to  Kansas  City,  in  the  state  of 
Missouri,  and  ))eyond;  that,  by  reason  of  such  shipments 
of  grain  lioing  of  an  interstate  character,  this  court  is 
without  jurisdiction  in  the  premises  to  hear  or  try  this 
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he  defendant  alleges  that,  at  the  time  the  plaintiff 
o  have  furnished  each  lumber  for  grain  doors,  the 
Qt  did  not  have,  regularly  publislu^  nnd  filed  with 
rstate  commerce  commission,  and  posted  as  re- 
jy  law,  any  tariff  or  any  provision  of  any  tariff, 
the  defendant  promised,  or  agi'ced  or  was  per- 
to  reimburse  the  plaintiff  for  and  on  Recount  of 
90  furnished.  PlaJntiff  alleges  that  the  interstate 
?.e  commission,  by  rule  78  of  bulletin  2  of  the  con- 
rulings  of  tlie  commission,  made  a  ruling  as  fol- 
'78.  Grain  Doors.  A  carrier  may  not  lawfully 
se  shippers  for  the  expense  incurred  in  attacliing 
wjra  to  box  cars  unless  expressly  so  provided  in 
V  In  constming  and  applying  such  ruling,  tbe 
te  commerce  commission  held  that,  if  carriers  pro- 
>  pay  shippers  for  grain  doors  furnished  by  such 
!,  where  the  same  were  necessary  and  were  actually 
?d,  carriers  could  pay  the  actual  cost  of  such  doors 
lated    maximum    allowance    per    grain    door    :md 

provided  same  ivere  covered  by  their  tariffs;  that, 
ig  tlie  ruling  of  the  interstate  commerce  commis- 
le  defendant  company  thereafter  regularly  pub- 
ud  filed  with  the  interstate  commerce  coniiiiission 
ndmcnt  to  its  tariffs,  wliidi  became  effective  No- 

16,  1908,  as  follows:  'When  cars  furnished  for 
ading,  requiring  interior  doors,  are  not  so  equipi>ed 
'ailroad  comimny,  and  such  doors  are  furnished  by 
>pers,  tbe  actual  cost  thereof  (when  not  to  exceed 
ir  car)  will  be  paid  by  this  company.'  That  such 
lent  to  defendant's  tariffs  was  made  subsequent  to 
e  the  plaintiff  claims  to  have  furnished  the  lumber 
grain  doors  in  question,  such  lumber  having  been 
sd  from  July  26,  1906,  to  and  including  January 
}.  The  defendant  states  that  payment  by  it  to  the 
f  for  the  grain  doors  in  question,  without  authori- 
iberefor  from  the  interstate  commerce  conimissi<m, 
je  a  violation  of  the  interstate  cfiimnerce  act,  and 
subject,  not  only  the  plaintiff,  but  also  the  defend- 
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ant,  to  a  Kevere  penalty.  The  defendant  states  that  this 
honorable  court  is  not  only  without  jurisdiction  in  this 
matter,  to  enforce  pajTiient  for  grain  doors  prior  to  No- 
venil)er  16,  15)08,  but  its  order  so  to  do  would  be  requiring 
the  defendant  company  to  violate  the  interstate  commerce 
act;  that  the  defendant  has  no  desire  in  any  way  to  take 
advantage  of  the  plaintiff,  and  stands  ready  and  willing  at 
all  times  to  reimburse  and  pay  to  the  plaintiff  any  and  all 
amounts  which  it  may  be  authorized  to  pay  by  the  inter- 
state commerce  commission,  and  the  defendant  alleges 
that,  if  the  plaintiff  has  furnished  lumber  afi  claimed  by 
him,  the  same  would  have  been  paid  for  in  due  course  by 
the  defendant,  had  such  payment  not  been  in  violation  of 
the  law.  Wherefore  the  defendant  asks  that  it  shall  go 
hence  without  day,  and  recover  its  proper  costs." 

A  general  demurrer  was  filed  by  the  plaintiff  to  the 
defendant's  answer.  Whereupon  it  was,  on  or  about  the 
8th  dav  of  October,  1910,  considered  bv  the  court  that  the 
said  demurrer  to  the  answer  should  be  sustained.  The  de- 
fendant elected  to  stand  upon  its  wud  answer,  and  refused 
to  plead  further,  whereupon  judgment  was  rendered  for 
the  plaintiff  in  the  sum  of  f313.71,  with  interest  from  the 
date  of  the  judgment  at  7  per  cent,  per  annum,  and  the 
costs. 

It  would  seem  that  the  question  presented  is  whether 
the  ])hiintiff  can  recover  for  repairs  to  freight  cars  and 
for  grain  doors  furnished  for  freight  cars,  such  cars  having 
been  furnished  by  the  defendant  for  transporting  grain 
shipped  by  the  plaintiff  in  interstate  trafHc.  If  the  plain- 
tiff cannot  recover,  it  must  be  because  of  provisions  con- 
tained in  the  interstate  commerce  law,  and  amendments 
thereto.  The  appellant  seems  to  particularly  rely  on 
sections  3,  6  of  the  act  of  1887  (21  U.  S.  St.  atLarge,  ch. 
104,  p.  379),  and  on  the  Elkins  act,  approved  February 
19,  1903  (32  U.  S.  St.  at  Large,  pt  1,  ch.  708,  p.  847). 
The  act  as  amended  may  be  found  in  Drinker,  Interstate 
rommerce  Act  (Supplement),  and  allied  acts,  pp.  1-75. 
They  may  also  be  found  in  the  act  approved  February  1, 
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1887  (24  U.  S.  St.  at  Lcorge,  cb.  104,  p.  379),  amended  by 
act  approved  Man^L  2, 1889  (25  U.  S.  St.  at  Large,  ch.  382, 
p.  855) ;  by  act  approved  February  10, 1891  (26  U.  S.  St.  at 
Large,  ch.  128,  p.  743) ;  by  act  approved  February  8,  1895 
(28  U.  S.  St.  at  Large,  ch.  61,  p.  643) ;  by  act  approved 
June  29,  1906  (34  U.  S.  St.  at  Large,  pt.  1,  ch.  3591,  p. 
584);  by  act  approved  April  13,  1908  (35  U.  S.  St.  at 
Large,  ch.  143,  p.  60) ;  by  an  act  approved  June  18,  1910 
(36  U.  S.  St.  at  Large,  ch.  309,  p.  539).  Section  3, 
among  other  tilings,  provides:  "That  it  shall  be  unlaw- 
ful for  any  common  carrier  subject  to  the  provisions  of 
this  act  to  nmke  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever."  Section  6,  among 
other  things,  provides:  "That  every  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall  print  and  keep  for 
public  inspection  schedules  showing  the  rates  and  fares 
and  charges  for  the  transportation  of  passengers  and 
property  which  any  such  common  carrier  has  established 
and  which  are  in  force  at  the  time  upon  its  railroad,  as 
defined  by  the  first  sei-tion  of  this  act."  Among  other 
things,  it  is  provided  in  said  section  that  the  schedules 
shall  be  printed  in  large  type,  and  that  copies  shall  be 
kept  for  the  use  of  the  public  in  every  depot  or  station, 
also  that  no  advance  shall  be  made  in  the  rates,  fares,  and 
charges  except  after  10  days'  public  notice,  the  notice  to 
plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force.  Section  3  remains  as  it  was  orig- 
inally adopted,  but  section  6  has  been  amended.  As 
amended,  it  is  provided  in  section  6  that,  when  the  rates 
have  been  established  and  published,  it  shall  be  unlawful 
for  the  common  carrier  to  charge,  demand,  collect,  or  re- 
ceive from  any  person  a  greater  or  less  compensation  than 
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is  specified  in  such  published  schedule  of  rates,  fares,  and 
charges;  that  every  common  carrier  shall  file  with  the 
commission  copies  of  its  schedules  of  rates,  fares,  and 
charges,  and  shall  notify  the  commission  of  all  changes 
made,  and  shall  also  file  with  the  commission  copies  of  all 
contracts,  agreements,  or  arrangements  in  relation  to  any 
traffic  affected  by  the  provisions  of  the  act.  There  is  also 
a  penalty  for  failure  to  comply  with  the  requirements  of 
the  act,  such  failure  being  punishable  as  a  contempt. 

The  foregoing  provisions  are  probably  intended  to  pre- 
vent favoritism  and  the  giving  to  one  shipper  an  advan- 
tage over  another.  It  is  plain  that  the  plaintiff  should 
recover  for  the  labor  and  material  furnished,  unless  the 
statute  is  in  derogation  of  the  common  law  and  thereby 
forbids  it.  To  pay  a  reasonable  and  just  price  for  the 
labor  and  materials  furnished  does  not  of  itself  give  the 
appellee  undue  or  unlawful  preference  or  advantage.  The 
payment  of  a  debt  is  not  giving  an  undue  preference  or 
advantage.  But  it  is  claimed  that  the  rule  adopted  by 
the  interstate  commerce  commission  wholly  prevents  the 
transaction  itself,  and  that  therefore  there  can  be  no  re- 
covery. It  is  claimed  that  the  transaction  is  of  such  a 
nature  that  the  defendant  company  might  pay  one  shipper 
one  price  for  the  labor  and  grain  doors  and  pay  another 
shipper  anotlier  price,  and  that  there  is  thereby  created 
a  chance  to  be  dishonest  and  to  violate  the  original  inten- 
tion of  the  law  which  forbids  discrimination. 

Rule  78,  adopted  by  tlu^  commission  and  set  forth  in  the 
answer  to  which  the  demurrer  is  interposed,  makes  the 
reimbursement  of  shippers  for  expenses  incurred  in  attach- 
ing grain  doors  to  box  cars  unlawful,  unless  expressly  pro- 
vided for  in  the  tariff  of  the  common  carrier.  It  is  alleged 
in  the  answer  that  the  defendant  filed  with  the  commis- 
sion an  amendment  to  its  tariffs,  which  became  effective 
November  16,  1908,  and  that  this  amendment  provided 
that,  when  the  cars  required  interior  doors  and  the  shipper 
furnished  them,  then  the  company  would  pay  to  the  ship- 
per the  actual  cost  of  the  doors,  not  exceeding  |1.20  per 
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door,  and  that  the  amendment  was  made  after  the  time 
that  the  plaintiff  claims  to  have  furnished  the  doors  in 
question.  The  date  fixed  in  the  petition  when  the  grain 
doors  were  furnished  seems  to  be  from  July  26,  1906,  to 
January  17,  1908.  The  amendment  was  made  to  the 
defendant's  tariff  November  16,  1908,  being  about  ten 
months  from  the  time  the  last  item  of  the  grain  doors  was 
furnished.  It  does  not  appear  from  the  answer  when  rule 
78  was  adopted.  Ten  months  elapsed  after  the  last  item 
of  the  grain  doors  was  furnished  before  the  tariff  required 
was  filed  with  the  interstate  commerce  commission  and 
became  effective.  In  that  ten  months  the  rule  may  have 
been,  and  probably  was,  adopted.  If  so,  it  was  after  the 
grain  doors  were  furnished.  There  would  be  nothing  in 
the  way  of  paying  for  the  grain  doors  if  they  were  fur- 
nished before  rule  78  was  adopted.  For  anything  that 
appears  in  the  answer,  the  rule  had  not  yet  been  created, 
and  was  therefore  not  in  existence  when  the  doors  were 
furnished. 

It  is  the  duty  of  the  railway  company  to  furnish  the 
shipper  a  car  that  is  fit  to  use.  Perhaps  the  railway  com- 
pany fails  to  do  so  because  of  diflSculties  in  the  way.  It 
mav  have  been  that  the  car  doors  have  been  stolen.  Per- 
haps  they  have  been  broken  up.  At  any  rate  they  are 
missing,  and  the  agent  of  the  railway  company  is  not  in 
a  condition  perhaps  to  furnish  the  doors,  and  therefore  the 
shipper  may  be  compelled  to -rely  upon  his  own  ingenuity, 
labor  and  material.  Therefore  he  builds  the  door  and  puts 
it  in  the  car.  The  rule  of  the  interstate  commerce  commis- 
sion is  based  upon  the  idea  that  such  an  opportunity  as  this 
will  be  utilized  by  the  railway  company  and  the  shipx)er  in 
paying  and  securing  unjust  rebates.  This  reasoning  is 
based  upon  the  assumption  that  men  in  an  ordinary  com- 
mercial transaction  are  likely  to  have  a  secret  a.^-eement, 
and  that  unlawful  rebates  will  be  collected  to  the  special 
advantage  of  the  particular  shipper  who  builds  the  car 
doors.  We  simply  take  the  view  that,  before  payment  for 
the  grain  doors  can  be  forbidden,  the  rule  must  have  been 
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in  force  when  the  labor  and  materials  for  the  grain  doors 
were  fomiKhed. 

Tlie  plaintiff  brought  tlie  action  to  recover  for  labor  and 
material  furnished  to  the  defendant.  The  whole  defense 
was  that  the  plaintiff  was  engaged  in  interstate  shipment, 
and  furnished  labor  and  material  in  connection  therewith, 
and  that  the  defendant  was  forbidden  to  par  soeh  charges 
by  rule  of  the  interstate  commerce  commission.  A  general 
demurrer  to  the  answer  was  sustained  and  judgment 
rendered  for  tlie  plaintiff.  It  does  not  appear  from  the 
answer  that  the  rule  was  in  force  at  the  time  the  shipments 
were  made  and  the  labor  and  material  furnished.  Of 
cours<»,  the  rule  could  not  be  retroactive,  and  the  answer 
therefore  states  no  defense. 

The  judgment  is 

Affiemid. 

SEiKiWiCK,  J.,  concurring  only  in  the  result 

The  plaintiff  brought  the  action  to  recover  for  labor  and 
material  furniHliod  to  the  defendant.  The  whole  defense 
was  that  the  plaintiff  was  engaged  in  interstate  shipment, 
and  furnished  labor  and  material  in  connection  therewith, 
and  that  the  defendant  was  forbidden  to  pay  such  charges 
by  rule  of  the  interstate  commerce  commission.  A  gen- 
eral demurrer  to  the  answer  was  sustained  and  judgment 
rendered  for  the  plaintiff.    The  defendant  has  appealed. 

The  rule  relied  upon  is  set  out  in  the  answer.  It  relates 
only  to  "grain  doors  to  box  cars."  The  petition  counts 
upon  lumber,  labor  and  nails  furnished 'in  repairing  the 
cars  of  the  defendant.  The  answer  says  nothing  about  the 
labor  and  nails,  and  alleges  that  the  lumber  furnished  by 
plaintiff  "was  furnished  for  the  pui-pose  of  constructing 
grain  doors  or  making  repairs  upon  certain  grain  cars,'^ 
without  specifying  that  the  doors  were  for  box  cars,  or 
how  much,  if  any,  was  for  constructing  grain  doors.  These 
allegations  do  not  constitute  a  defense  to  plaintiff's  claim. 
Jloreover,  it  does  not  appear  from  the  answer  that  the 
rule  relied  upon  was  in  force  at  the  time  the  shipments 
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were  made  and  the  labor  and  material  furnished.  Of 
course,  the  rule  could  not  be  retroactive,  and  for  this  rea- 
son, also,  the  answer  fails  to  state  a  defense. 

Rose  and  Fawcett,  JJ.,  concur  in  this  opinion. 


Frederick  E.  Schwartz,  appellant,  v.  Anders  Ander- 
son,  APPELLEE. 

Piled  December  18, 1912.    No.  16,814. 

1.  Adverse  Possesaion:  Evidence.  It  la  shown  by  the  uncontradicted 
evidence  that  defendant  has  been  In  the  open,  continuous  and 
exclusive  possession  of  the  land  In  question  for  more  than  10 
years  prior  to  the  commencement  of  an  action  in  ejectment, 
claiming  to  be  the  owner  thereof,  and  that  during  said  time 
plaintiff  occupied  and  owned  adjoining  land  and  recognized  de- 
fendant's possession  as  such  owner,  and  that  during  all  of  said 
time  plaintiff  might  have  instituted  an  action  contesting  defend- 
ant's right.  Held,  That  the  statute  of  limitations  had  run  in 
favor  of  defendant,  and  that  ejectment  qpuld  not  be  maintained. 

2. :  .  The  fact,  if  true,  that  the  land  involved  in  litiga- 
tion was  not  correctly  described  in  defendant's  muniments  of 
title  would  not  prevent  the  running  of  the  statute  of  limitations 
in  his  behalf,  as  between  him  and  another  claimant,  there  being 
no  question  of  the  identity  of  the  particular  land  occupied  and 
claimed  by  him. 

3.  Appeal:  Verdict:  Evidence.  "If  a  verdict  is  the  only  one  Justifiable 
by  the  evidence,  instructions  to  the  Jury  will  not  be  examined." 
Kielheck  t?.  Chicago,  B,  d  Q.  R,  Co.,  70  Neb.  571. 

Appeal  from  the  district  court  for  Dundy  county :  Rob- 
ert C.  Orr,  Judge.    Affirmed. 

W.  li.  Morliin,  for  appellant. 

Larnhe  d  Btitler,  contra. 

Reese,  C.  J. 

This  is  an  action  in  ejectment.    Plaintiff  alleged  in  his 
amended  petition  that  he  was  the  owner  and  entitled  to 
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the  inuiiediate  possession  of  "lot  numbered  six  (6),  in 
section  numbered  six  (6),  in  township  number  one  (1) 
north,  ran«::e  thirty-six  (36)  W.  of  tlie  6th  P.  M.,  in  Dundy 
county,  Nebraska,  being  also  known  as  thesouthweist  quar- 
ter (S.  W.  \)  of  the  northwest  quarter  (N.  W.  ^),  of  said 
sei^tion  number  six  (6),  and  said  defendant  ever  since  thL* 
3d  day  of  June,  1908,  has  unlawfully  kept  and  still  keeps 
the  plaintiff  out  of  the  i)ossession  thereof."  The  second 
cause  of  action  is  for  rents  and  profits,  and  need  not  be 
here  set  out.  The  defendant  answered:  (1)  A  general 
denial  of  all  unadmitted  allegations  of  the  petitions.  (2) 
It  is  alleged  that  neither  plaintiff  nor  his  grantors,  etc., 
were  seized  or  possessed  of  any  part  of  said  southwest 
(]uarter  of  the  northwest  quarter  of  said  section  6,  within 
10  years  immediately  preceding  the  commencement  of  the 
suit;  that  the  plaintiff's  cause  of  action,  if  any  he  ever 
had,  accrued  on  the  25th  day  of  April,  1898,  which  was 
more  than  10  j^ears  prior  to  the  commencement  of  this 
action.  (3)  That  on  or  al)out  the  22d  day  of  March,  1893, 
defendant  entered  into  possc^ssion  of  the  premises,  to  wit. 
the  siiid  southwest  quarter  of  the  northwest  (jimrter  of 
said  section  6,  under  claim  and  color  of  title,  and  has  since 
retained  the  actual,  adverse  and  exclusive  possession  of 
tlie  premises,  at  all  times  claiming  to  be  the  owner  thereof; 
that  plaintiff  with  knowledge  of  the  facts  has  since  the 
25th  day  of  April,  1898,  up  to  the  time  of  the  commence- 
ment of  the  action  stood  by  and  permitted  defendant  to 
cultivate  and  make  permanent  improvements  upon  said 
land,  and  that  he  is  estopped  thereby  to  make  any  claim 
therefor;  that  the  boundary  line  between  plaintiff  and 
defendant  has  been  agi'eed  upon  between  them  and  recog- 
nized by  both  for  more  tlian  10  years  immediately  preced- 
ing the  commencement  of  tlie  suit,  and  that  during  all  of 
said  time  plaintiff  has  not  claimed,  asserted  or  demanded 
any  right,  title  or  interest  in  said  premises,  and  during  all 
of  which  time  defendant  has  occupied  the  same,  claimed 
and  in  good  faith  improved  it,  being,  and  believing  him- 
self to  be,  the  owner  thereof.     The  reply  was  a  general 
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denial.  A  jury  trial  was  had,  when  the  jury  returned  a 
general  verdict  in  favor  of  defendant.  A  special  finding 
was  submitted  and  answer  returned  by  the  jury,  the  ques- 
tion and  answer  being  as  follows:  "Does  the  jury  find 
that  from  the  30th  day  of  August,  1897,  when  the  plaintiff 
received  a  receiver's  receipt  for  lot  numbered  six  (6),  to 
the  present  time  the  defendant  Anders  Anderson,  or  some 
one  in  his  behaJf,  has  been  in  open,  peaceable,  exclusive 
and  adverse  possession  of  the  land  in  dispute  during  all 
of  said  time,  claiming  to  own  the  same?  Answer:  Yes." 
A  motion  for  a  new  trial  was  filed,  overi-uled,  and  judg- 
ment was  rendered  on  the  verdict  in  favor  of  defendant. 
PlaintiflF  appeals. 

The  case  is  a  peculiar  one,  and,  were  it  not  for  the  plea 
of  the  statute  of  limitations,  would  be  diflBcult  of  decision 
under  the  evidence  submitted.  There  is  no  question  of 
boundaries  involved,  nor  as  to  the  identity  of  the  exact 
premises  in  dispute,  for  both  petition  and  answer  refer  to 
them  as  the  southwest  quarter  of  tlie  northwest  quarter 
of  section  6,  township  number  1  north,  range  number  36 
west  of  the  sixth  P.  M.  Neither  is  there  any  dispute  as 
to  defendant's  exclusive  possession  thereof  since  1893.  At 
some  time,  probably  May  3,  1884,  a  duplicate  receiver's 
receipt  was  issued  to  George  W.  Tompkins  for  the  sum  of 
1200.70  in  full  payment  for  "lot  8,  sec.  31,  tp.  2  north,  and 
lot  1,  2,  3,  4  and  5  quarter  of  section  No.  6,  in  township 
No.  1  north  of  range  No.  36  west,  containing  160  acres." 
On  the  6th  day  of  May,  1884,  Tompkins  <loeded  it  to  J.  M. 
Tolman  (Tallman).  On  the  2l8t  of  April,  1888,  a  patent 
was  issued  to  Tompkins.  March  12,  1885,  Tallman  deeded 
to  William  J.  Wilson.  November  7,  1891,  Wilson  con- 
veyed to  Mads  Anderson.  March  22,  1893,  the  sheriflf  of 
Dundy  county,  by  virtue  of  an  execution  sale  against  Mads 
Anderson,  conveyed  to  defendant.  In  all  those  transfers 
the  property  is  described  as  lots.  Immediately  after  the 
execution  of  the  sheriff's  deed  dofendant  went  into  i)osses- 
sion  of  the  land  in  dispute  as  his  own  and  has  held  the 
possession  ever  since.  Lot  "6"  is  not  referred  to  in  any  of 
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tliose  conveyances  by  that  number.  On  the  3d  day  of 
June,  1908,  the  United  States  authorities  issued  to  plain- 
tiff what  is  styled  "Timber  culture  certificate  No.  1466," 
by  which  lots  6  and  7  in  the  same  township  and  range  were 
conveyed  to  him.  At  the  close  of  the  instrument  tlu«  lan- 
guage is  used :  "This  patent  is  issued  in  lieu  of  one  bear- 
ing the  same  numbers,  dated  April  25, 1898,  which  has  been 
canceled  because  of  an  error  in  the  description."  There 
is  in  this  record  a  conveyance  by  quitclaim  deed  from 
plaintiff  to  the  United  States,  releasing  all  claim  to  lot 
numbered  5,  in  the  same  township  and  range,  and  which 
bears  date  May  16,  1908.  There  is  nothing  in  or  about 
this  deed  giving  any  explanation  as  to  why  it  was  made, 
nor  do  we  find  anything  in  the  evidence  upon  that  sub- 
ject. The  inference  would  probably  be  that  the  original 
patent  issued  to  plaintiff  April  25,  1898,  conveyed  lot  "5/' 
and  an  error  was  thought  to  be  discovered.  This  error,  if 
one  existed,  was  probably  caused  by  the  numbering  of  the 
original  survey.  The  fact  remains  that  now  both  plaintiff 
and  defendant  are  claiming  to  be  the  owners  of  the  tract 
of  land  occupied  by  the  defendant,  plaintiff  claiming  to 
own  it  by  virtue  of  his  patent  of  1908,  supplanting  that  of 
1898,  and  defendant  claiming  it  by  and  through  the  loca- 
tion of  Tompkins  in  1884,  and  the  sheriff's  deed  to  himself 
in  1893,  and  under  which  he  is,  and  has  been  since  said 
date,  in  the  exclusive  possession. 

There  is  some  evidence  that  the  numbers  of  the  lots  ap- 
I)oaring  in  the  public  records  in  the  local  land  ojffice,  as 
well  as  in  the  office  of  commissioner  of  public  lands  and 
buildings^  have  been  changed  by  erasure  and  substituting? 
the  numbers  corresponding  with  plaintiff's  claim,  but  it 
seems  to  be  unknown  when  6t  by  whom  such  changes  were 
made.  The  evidence  as  to  the  original  numbering  of  the 
lots  is  not  convincing  one  way  or  the  other,  and  we  find 
ourselves  unable  to  solve  the  question  from  the  evidence. 
This  uncertainty  is,  no  doubt,  largely  owing  to  the  long: 
lapse  of  time  since  the  survey  and  the  report  thereof.  We 
are  impressed  with  the  belief  that  when  Tompkins  made 
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his  entry  in  1884,  and  when  defendant  purchased  the  land 
in  1893,  as  well  as  when  plaintiff  made  his  entry  in  1898, 
it  was  understood  and  believed  that  the  number  of  the  lot 
was  as  is  now  claimed  by  defendant.  This  number  is  also 
shown  by  the  survey  made  in  1892  by  the  county  surveyor, 
as  shown  by  the  record  of  that  office  of  1891-1892.  The 
evidence  shows  without  dispute  the  possession  of  defend- 
ant ;  that  for  a  long  period  of ^time,  longer  than  the  statu- 
tory period  of  limitation,  plaintiff  has  occupied  adjacent 
land  and  knew  of  defendant's  claim,  at  one  time  objecting 
to  the  fence  of  defendant  being  over  the  line  and  from 
which  it  was  removed  to  on  or  near  tlie  true  line.  It  is 
true,  as  contended  by  plaintiff,  that  the  statute  of  limita- 
tions does  not  run  against  the  general  government;  but, 
even  if  true  that  the  title  remained  in  the  United  States 
until  the  year  1898,  there  was  yet  more  than  10  years  in- 
tervening between  that  time  and  the  commencement  of 
this  action,  and  by  which  the  statutory  bar  was  complete. 
This  being  true,  we  are  persuaded  that  the  verdict  and 
judgment  were  the  only  ones  that  could  have  been  right- 
fully rendered.  If  we  are  correct  in  this,  the  question  of 
errors  in  the  instructions  does  not  require  attention. 
Jeffrcs  V.  Gashinan,  42  Neb.  594 ;  Henry  v.  Dusselh  71  Neb. 
691;  Kielbeck  v.  Chicago,  B.  &  Q.  R.  Co.,  70  Neb.  571; 
Rooknau  v.  Clark,  58  Neb.  610. 

As  we  have  heretofore  suggested,  there  is  no  question 
of  boundaries,  nor  of  any  mistake  in  the  particular  land 
which  defendant  occupied  and  claimed  to  own.  He  occu- 
pied and  openly  claimed  the  land  with  the  knowledge  of 
plaintiff  during  the  statutory  period.  The  contention  is 
that  the  land  itself  is  not  described  by  tlie  correct  num- 
bers. Each  party  knew  just  what  defendant  claimed.  His 
occupancy  was  exclusive,  continuous.  Eliminating  the 
question  of  a  mutual  mistake,  if  there  were  one,  his  right 
could  not  be  successfully  assailed.  But,  if  there  were  a 
mistake  as  to  the  correct  description,  his  title  would  be 
good.  Baty  v.  Elrod,  66  Neb.  735,  739,  and  cases  cited.  In 
that  case  the  contention  related  to  boundary  lines,  but  it 
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is  not  perceived  tbat  any  different  i 
in  a  case  like  the  one  now  under  * 
defendant  had  exclusive  possession  t 
ing  it  as  owner,  his  title  would  be  ; 
whole  world,  except  the  sovereign, 
ability.  "It  is  the  visible  and  adver 
intention  to  posness,  that  constitutt 
ter,"  Fiizfjf^rald  v.  Brewster,  31  N( 
The  judgment  of  tlie  district  cour 

Bewjwick  and  Rose,  JJ.,  dissent 


Union  Stock  Yards  National  Ra? 

APPEIXEB,  V.  MaBY  T^MB, 
FlLRD  Decbubkb  is,  1912. 

1.  Bills  and  Hotea:  Action:   Defense  of  Co 

Id  an  actton  on  a  promissory  note,  s 
It  la  not  alleged  In  the  petition  that  si 
woman,  the  fact  that  she  la  such,  it  rel 
be  alleged  in  the  answer.  In  which  ci 
upon  the  defendant  to  eatabllsb  the 
burden  of  proof  Is  upon  the  plaintiff 
waa  made  by  the  defendant  with  refen 
of  binding  her  separate  property  and  « 

2.  Pleading:    SUFFiciENcr  at  Petition.    If 

In  the  petition,  the  fact  that  the  pleui 
redundant  and  unneceBsary  matter,  wl 
nor  weaken  the  proper  averments  mad 
tion  demurrable  as  not  alleging  facts 
of  action. 
8.  Appeal:  Bill  of  Esceptions:  Authentic 
that  thta  court  will,  on  its  own  motion 
ment  appearing  In  the  record  and  pui 
ceptions,  when  not  authenticated  as  au 
clerk  of  the  trial  court."    State  Bank  i 
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TO  Request.  If  a  litigant  do- 
t  be  miule  and  returned  by  a 
eubmlsslon. 

urt  for  Greeley  comity: 
ted. 


Ktwanaugh,  contra. 


against  Mary  Lamb  and 
e  due  upon  a  promissory 
its.  It  is  alleged  in  the 
n  is  a  renewal  of  a  note 
indebtedness;  the  former 
th  defendants.  The  fifth 
I  follows:  "That  on  the 
lie  defendant  Mary  Lamb 
aintiff  a  chattel  mortgage 
lat  said  chattel  mortgage 
le  note  herein  set  out,  and 
lal  contract  between  the 
the  said  chattel  mortgage 
n:  'It  is  expressly  under- 
and  secures  all  extensiona 
note  or  notes.'  And  said 
lowing  condition:  'If  for 
1  to  satisfy  said  note,  debt, 
jvenant  and  agree  to  pay 
in  the  sixth  paragraph  of 
m  named  in  the  notes  and 
efendant  Slary  Lamb,  and 
e  became  indebted  to  the 

defendant  Mary  Lamb, 
e  property  for  the  faithful 
named  in  said  notes  and 
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Defendant  M.  Lamb  filed  no  answer.  Maiy  T^mb 
answered  (1)  by  a  general  denial  of  the  unadmitted  aver- 
ments of  the  i)etition;  (2)  admitted  the  signing  of  the 
note  upon  wliich  the  action  was  biised,  but  alleged  that 
"she  is  a  married  woman,  the  wife  of  M.  Lamb,  the  de- 
fendant in  this  case,  and  was  such  at  all  times  mentioneil 
in  said  petition,  and  a  resident  of  the  state  of  Nebraska; 
tliat  she  never  signed  said  note  mentioned  in  paragraph 
two  of  phiintiff's  petition  or  any  agreement  connect^'d 
tlierewith  with  refei-ence  to  her  separate  projierty,  estiit^ 
or  business,  nor  with  a  view  of  binding  her  separate  prop- 
erty, estate  or  business,  but  signed  said  note  solely  as 
surety  for  said  M.  Lamb,  and  for  no  other  purpose;''  (3) 
avers  that  slie  never  received  anv  consideration  for  said 
note,  otlier  than  the  fact  that  slie  signed  it  as  surety,  and 
that  slie  never  had  any  business  dealings  with  plaintiff, 
and  was  not  indel>ted  to  it  in  any  sum,  and  signed  said 
note*  at  its  rociuest  as  surety  only.  Tlie  reply  was,  in  sub- 
stance, a  general  denial.    A  jury  trial  was  had. 

It  is  suggested  in  the  transcript  that,  at  the  commence- 
meiit  of  tlie  introduction  of  evidence,  the  defendant  Mary 
Laiul)  objected  to  the  introduction  of  any  evidence,  for  the 
reason  that  the  pc^tition  did  not  contain  facts  sufficient  to 
ccmstitute  a  cause  of  action  in  favor  of  plaintiff  and 
against  the  defendant  Mary  Lamb.  The  objection  appears 
to  have  been  overruled  and  exception  taken,  and  the  ruling 
is  presented  in  this  court  for  error.  The  contention  seems 
to  be  that  it  is  shown  by  the  paragraphs  in  the  petition, 
herein  above  referred  to,  that  the  action  is  against  Mary 
Lajnb  as  a  married  woman,  and,  that  being  the  case,  the 
petition  is  deficient  for  want  of  an  allegation  that  she 
signed  the  note  upon  the  faith  of  her  separate  estate,  which 
she  then  had  and  continued  to  have  at  the  time  of  filing  the 
petition.  A  number  of  cases  are  cited  in  the  brief  sus- 
taining this  view,  and  the  law  is  probably  as  contended 
for,  if  in  a  proi>er  case;  but  we  fail  to  see  that  it  can  be 
applied  to  this  case.  There  is  no  averment  in  the  petition 
that  5Iary  Lamb  is,  or  was,  a  married  woman.     We  are 
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essity  for  tlie  averments  in  the  i>eti- 
ml  set  out,  since  tliey  fall  short  of 
I  of  coverture.    It  may  liave  been  the 

0  plead  his  evidence,  whkh,  altliough 
9  of  pleading,  would  aot  furnish  a 
.  It  did  not  detract  from  tlie  cause 
;nay  have  Iieen  the  purpose  to  antici- 
*e  of  suretyship,  wliieh  would  be  im- 
t  render  the  pleadings  demurrable  as 
F  action,  if  one  was  otherwise  stated. 
le  that  the  court  did  not  err  in  over- 
otr  tentiii.  Where  the  petition  does 
the  fact  that  the  defendant  is  a  mar- 
•  to  be  set  up  in  defense,  and  in  such 
lant  to  sustain  the  defense  by  proper 
ablishes  coverture,  the  burden  is  on 
e  that  the  contract  was  made  with 

1  the  credit  of  her  property.  Citizens 
.  62  Neb.  223. 

transcript  that  upon  trial  to  the  jury 
^  returned  finding  in  favor  of  plain- 
'  Lamb,  and  assessing  the  amount  of 
It  $1,257.03.  A  motion  for  a  new 
iiled,  and  judgment  rendered  on  tlie 
ippeals. 

the  verdict  is  not  sustained  by  the 
1  of  exceptions  is  referred  to  as  sus 
in,  but  there  is  no  certificate  of  Hn- 
{  said  to  contain  the  evidence  is  the 
ler  the  original  or  a  copy,  and  we  arc 
invest  i  gilt  ion.  It  ha.1  been  so  often 
t  that  the  certificate  of  the  clerk  is 
bat  purports  to  be  tlie  hilt  of  excep- 
1  if  not  certified,  that  it  \v(mld  sce-n 
?ite  cases,  but  a  small  nunibpr  will  Ix' 
'-  r.  fipenrer,  42  Neb.  (!32;  yciinry  r. 
\  Xeb.  402;  .l/cm7/  r.  KqiiiUihlr  Farm 
'.  Co.,  49  Neb.  198;  Reiither  v.  Zimble- 
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marly  50  Neb.  165;  Bryant  v.  Cunningham,  52  Neb.  717; 
Coy  V,  Miller,  54  Neb.  499;  Xoble  v.  .Yea/',  57  Neb  797; 
State  Hank  v.  Bradntreet,  89  Neb.  4I86.  This  niiwt  also 
apply  to  the  contention  that  the  court  erred  in  excluding 
testimony  offered  by  defendant,  as  we  have  no  authority 
to  examine,  for  any  purpose,  what  purports  to  be  a  bill  of 
exceptions. 

Of  the  instructions,  those  numbered  12  and  13  are  ob- 
jected to.  Instruction  numl)ered  12  told  the  jury,  in  sub- 
stance, that  the  material  question  to  be  decided  was:  "Did 
tlie  parties,  at  the  time  the  note  in  suit  was  executed, 
(cmtract  with  reference  to,  and  upon  the  faith  and  credit 
of,  the  si^parate  estate  of  the  defendant  Mary  Lamb?"  etc. 
The  criticism  is  as  to  the  use  of  the  word  "parties."  It  Is 
claimed  that  this  included  only  the  jdaintiflf  and  did  not 
include  the  defendant.  We  think  this  is  too  narrow  a  con- 
struction of  the  lanpmji:e.  It  evidently  referred  to  the 
parties  to  the  contract  and  suit,  which  would  include  all. 
Hut,  were  it  true  that  the  instruction  was  indefinite,  in 
the  matter  of  which  complaint  is  made,  the  thirteenth 
instruction  tells  the  jury  that,  in  order  to  hold  Maty  Lamb 
liable  on  the  note,  they  must  find  she  executed  it  "with 
reference  to,  and  upon  tlie  faith  and  credit  of,  her  separate 
y)rop<»rty  and  estate."  This  removed  all  doubt,  if  any 
existed.  The  siune  idea  is  given  in  another  form  in  the 
fcmrteenth  instruction. 

Defefulant  requested  the  court  to  give  the  following  in- 
struction: "The  jury  are  instructed  that  the  defendant 
in  this  case  is  not  bound  by  any  act  of  her  husband. 
Michael  Lamb,  as  her  agent,  unless  you  find  from  the  tes- 
timony that  he  had  authority  from  her  to  so  act."  What 
the  testimony  was  is  not  before  us,  and,  l)efore  the  judg- 
ment could  be  reversed  for  the  refusal  to  give  an  instruc- 
tion, the  instruction  asked  must  have  been  applicable  to 
any  state  of  facts  provable  under  the  pleadings.  It  must 
be  conceded  that,  if  a  person  assumes  to  act  as  the  agent 
for  anotlier,  the  principal  will  be  bound  by  the  agent's  acts 
if  authority  was  given,  or  if  tlie  princii)al  subsequently 
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iithorized  act.  We  are  unable  to  say 
as  auj  e^'ideace  that  the  hui^band  aeted  as 
T  if  he  did  so  act,  even  without  authority, 
[fled  by  defendaat.  In  eitlier  case  tliere 
'or  in  refusing  to  give  the  instruction, 
mention  is  that  "the  verdict  and  judgment 
of  no  force,  for  tlie  reason  that  there  is  no 
verdict  that  the  defendant  Mary  Lamb 
state  at  the  time  the  contract  was  entered 
liat  any  such  was  in  existence  at  the  time 
rendered;  nor  does  the  judgment  recite 
1  against  the  separate  estate  and  property 
t  Mary  Lamb,  or  that  she  had  a  separate 
the  time  the  contract  was  entered  into,  or 
judgment  was  rendered;  nor  does  it  recite 
hould  issue  against  the  separate  property . 
OP  the  satisfaction  thereof."  A  number  of 
s  supporting  this  contention;  but  we  thinl; 
hority  here  when  considered  in  the  light  of 
his  state.  In  short,  we  do  not  thinli  any 
ts  are  essential  to  be  found  in  order  to 
either  the  verdict  or  judgment.  Had  the 
nl  that  the  jury  should  pass  on  the  ques- 
the  submission  of  s]>ecial  findings  under 
if  sections  292  and  293  of  the  code  would 
l»een  in  order.  Instead  of  thi!*,  she  sub- 
to  the  jury  calling  for  a  general  verdict, 
s  in  accordance  with  the  requirements  of 
le  code,  and  that  must  be  held  suffleient. 
ft  to  find  any  reversible  error  in  the  record 
I  judgment  will  therefore  have  to  be  af- 
i  done. 

Afhemed, 
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M.  K.  G()>7rz  BRE^\^xG  Co>fPANY,  appellee,  v.  Frank  M. 

Waln,  appet^lant. 

Filed  Decembeb  18,  1912.    No.  16,854. 

« 

1.  Courts:    Rule  to   Ixfertor   TiTBUifALs:     Appeai.:     Amendment   of 

Record.  "The  district  'court  may,  by  rule,  compel  an  Inferior 
court  or  board  to  allow  an  appeal,  or  to  make  or  amend  records 
according  to  law,  either  by  correcting  an  evident  mistake  or  sup- 
plying an  evident  omission."    tk)mp.  St.  1911,  ch.  19,  sec.  28. 

2.  Appeal:   Cokrectiox  of  Transcript.    Where  an  appeal  from  a  judg- 

ment of  the  county  court  Is  taken  within  the  time  required  by 
law,  the  transcript  being  filed  In  the  district  court,  but  the  county 
Judge  failed  to  attach  his  certificate  thereto,  the  district  court  may 
by  order  direct  the  transcript  to  be  returned  to  the  county  Judge 
for  proper  cerli  float  Ion. 

3.  :   :    Neglect  of  County  Judge.    In  such  case  the  failure 

of  the  county  judge  to  return  the  transcript  duly  certified  within 
the  time  allowed  by  law  for  taking  the  appeal  will  not  deprive 
the  district  court  cf  jurisdiction  over  the  cause. 

4.  :    :    Nunc  Pro  Tunc  Entry.    Where,  upon  the  return 

to  the  district  court  of  the  transcript. duly  certified,  it  is  discovered 
that  at  the  close  of  the  trial  the  county  judge  announced  the 
judgment  to  be  that  the  plaintiff's  action  was  dismissed  and  judg- 
ment rendered  in  favor  of  defendant  against  the  plaintiff  for  the 
costs,  but  that  in  entering  the  judgment  the  order  dismissing  the 
case  was  inadvertently  omitted  from  the  record,  and  that  fact  is 
established  to  the  satisfaction  of  the  district  court.  It  is  within 
the  power  of  that  court  to  again  return  the  transcript  In  order 
that  a  nunc  pro  tunc  entry  may  be  made  according  to  the  fact 
While  the  proceeding  was  prcjably  Irregular,  the  district  court 
was  not  deprived  of  jurisdiction  thereby. 

6.  Novation:  REgiisiTEs.  In  order  to  constitute  a  novation,  by  which 
the  original  debtor  is  released,  the  creditor  being  bound  thereby 
to  discharge  the  debt  as  to  him  and  look  to  another  for  the  pay- 
ment of  his  demand,  It  must  appear  that  there  was  a  legal  and 
enforceable  contract  made  between  the  new  debtor  and  the  credi- 
tor by  which  the  claim  could  be  enforced  against  such  new  debtor, 
and  that  the  creditor  unconditionally  released  the  original  debtor 
and  accepted  the  third  person  In  his  stead. 

6.  Appeal:  Verhict:  Inhtructions.  Where  the  verdict  and  judgment 
are  the  only  ones  which  could  be  legally  returned  and  entered 
according  to  the  evidence,  the  Instructions  of  the  court  to  the 
jury  will  not  be  examined. 
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EAL  from  the  district  court  for  Gosper  county: 
r  C.  Ore,  Judge.    Affirmed. 

1.  Bozarth  and  W.  8.  Morlan,  for  appellant. 

iorberg  and  Lamhe  &  Butler,  contra. 

SE,  C.  J. 

I  action  was  commenced  in  the  county  court  of 
r  county  for  the  purpose  of  collecting  the  amount 
1  to  be  due  on  certain  promissory  notes  executed  by 
iant  to  plaintiff.  The  execution  and  delivery-  of  the 
t)eing  admitted  by  defendant,  both  in  his  answer  and 
ony,  they  need  not  he  further  described  here.  Plain- 
iled  to  obtain  judgment  in  the  county  court,  and 
;  to  appeal  to  the  district  court.  The  county  judge 
•ed  a  transcript  of  the  proceedings,  and  .the  same 
led  in  the  office  of  the  clerk  of  the  district  court 
I  the  time  allowed  by  law  for  taking  api>eals,  hut 
lunty  judge  failed  to  certify  to  tlie  same.  Upon 
Bcovery  of  this  omission  the  district  tonrt,  on  mo- 
f  plaintiff,  and  over  the  objection  and  exception  of 
Iant,  directed  the  transcript  to  be  remanded  to  the 
7  jndge  for  proper  certification.  The  transcript  waa 
led  to  the  district  court  duly  certified,  but  the  time 
(pealing  had  expired.  Defendant  then  objected  to 
in}x  of  the  amended  transcript.  The  objection  was 
lied,  to  which  he  excepted.  It  was  tlien  disrovered 
he  transcript  did  not  contain  a  fonnal  judgment 
ising  plaintiff's  action,  and,  upon  the  application 
intiff,  and  over  the  objection  and  exccptinn  of  fle- 
it,  the  transcript  was  again  returned  to  the  county 
for  the  entry  of  a  innif  pro  tunc  order  and  judgment 
er  to  conform  to  the  fact.  The  innii-  pro  tunc  entry 
lade,  the  judge  certifying  that  at  tlie  close  of  the  trial 
1  announce  and  renderi'd  judgniput  dismissing  the 
nit  had  neglected  to  so  record  the  fact  in  his  docket. 
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The  cause  was  then  held  for  trial  in  the  district  court  OTer 
the  objection  of  defendant;  the  claim  being  that  the  dis- 
trict court  had  no  jurisdiction,  and  that  the  appeal  was 
not  perfected  within  the  time  re<iuired  by  law.  To  say  that 
the  county  judge  was  guilty  of  inexcusable  gross  careless- 
ness in  tiie  whole  matter,  from  which  much*  annoyance, 
expense  and  delay  resulted,  would  be  but  a  mild  reflection 
upon  his  conduct.  It  is  now  contended  that  the  district 
court  never  acquired  jurisdiction  over  the  case,,  owing  to 
the  failure  of  the  county  judge  to  present  a  "certified 
transcript"  as  is  required  by  section  1008  of  the  code.  It 
is  apparent  from  this  record  that  the  failure  of  the  county 
judge  to  certify  to  the  trans(*ript  was  not  the  fault  of 
plaintiff,  and  it  is  the  well-settled  law  of  this  state  that 
a  party  cannot  be  deprived  of  his  appeal  by  the  wrong 
of  the  officer,  when  he  is  without  fault  himself.  In  mak- 
ing the  order  for  the  proper  certification  of  the  traiiscript, 
the  court  was  wc^ll  within  the  power  conferred  by  section 
28,  ch.  19,  Com]}.  St.  1911,  which  provides:  "The  district 
court  may,  by  rule,  compel  an  inferior  court  or  board  to 
allow  an  apin^al,  or  to  make  or  amend  records  according 
to  law,  eith(»r  by  competing  an  evident  mistake  or  supply- 
ing an  evident  omission." 

In  defendant's  answer  filed  in  the  county  court,  he  ad- 
mitted ^Mhe  execution  and  delivery  of  said  notes  as  set 
out  in  Siiid  potiticm,'-  of  which  there  were  five,  amount- 
ing on  their  face  to  ^700,  but  niKm  which  there  were  cer- 
tain credits  allowed,  amounting  to  |132.35.  The  tran- 
script as  originally  made  shows,  among  other  things,  the 
following  as  occurring  at  the  trial:  The  five  promissory 
notes  were  introduced  in  evidence  and  were  objected  to 
"for  the  reason  the  notes  have  not  proper  and  sufficient 
verification.  Objection  sustained  by  the  court,  and  de- 
fendant rests  case.  It  is  therefore  considered  by  me  that 
the  defendant  have  judgment  against  the  plaintiff  in  this 
action  in  the  sum  of  |S.OO  his  costs."  This  entry  is  under 
date  of  Februjiry  12,  1907.  A  showing  was  made  to  the 
district  court  that  this  entry  was  not  in  accordance  with 
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le  proper  judgmeiit  was  annoqiiced 
iasing  the  auit,  whereupon  the  court 
iBcript  be  referred  back  for  a  proper 

fact  The  county  judge's  transcript, 
>er  9, 1907,  ^ows  a  motion  was  made 
;t  the  record  "by  entering  judgment 
iog  to  the  facts  nunc  pro  tunc  as  of 
It  Ib  recited  that  due  notice  of  tJie 
I  was  given,  and  that  the  hearing  was 
her  23,  when  the  parties  appeared, 
I  special  appearance  to  object  to  the 
mrt,  which,  "after  full  argument  hy 
aides,"  was  overruled,  and  the  court 
iwledge"  that  the  judgment  was  that 
ted,  as  announced  at  the  completion 

in  making  up  the  record,  it  was  iu- 

The  judgment  is  then  rendered  in 

his  is  dated  November  30,  1907,  and 

the  office  of  the  clerk  of  the  district 
ined  in  the  rambling  and  imperfect 
•e.  Objectious  to  that  record  were 
'ict  court  and  overruled,  when  plead- 
lie  cause  tried  to  a  jury  on  the  merits 
anuary,  1910.  I^ss  attention  should 
lie  subject  by  us,  were  it  not  for  the 
ed  extensively  in  the  briefa 
on  filed  in  the  district  court  in  in  the 
'ing  upon  promissory  notes.  The  an- 
msideraWe  length,  but  can  be  fairly 
lat  plaintiff,  to  induce  defendant  to 
anton,  in  Saline  county,  advanced  the 
[)rocure  a  liquor  license  for  the  year 
the  notes  were  given,  and  defendant 
liness  at  said  place;  tliat,  on  account 
:y  of  the  beer  fumislied  by  plaintiff, 
waR  not  a  success,  but  a  failure,  by 
idant  was  caused  to  lose  |1,000;  that 
loon  to  one  Mitlewski,  by  the  consent 
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and  approval  of  plaint  iff,  Mitlewski  to  assume  said  in- 
debtedness of  defendant;  that  plaintiff  accepted  Mitlewski 
therefor,  agreeing  to  look  to  him  alone  for  the  payment 
thereof  and  cancel  and  surrender  the  notes  of  defendant; 
that,  under  the  contract  and  agreement  of  the  parties, 
Mitlewski  took  charge  of  said  saloon,  became  indebted  to 
plaintiff  for  the  amount  of  said  notes^  and  defendant  was 
discharged  from  all  indebtedness  to  plaintiff.  It  is  fur- 
ther alleged  that,  during  the  time  defendant  was  held 
liable  on  the  notes,  he  executed  a  bill  of  sale  to  plaintiff 
upon  the  saloon  fixtures,  of  the  value  of  f  350,  which  prop- 
erty was  appropriated  by  plaintiff  to  its  use,  and  for 
which  he  claims  credit,  if  held  liable  to  plaintiff  on  the 
notes.  Judging  by  the  verdict,  this  claim  was  allowed  by 
the  jury,  though  for  a  less  amount,  and  the  matter  need 
not  be  further  noticed.  The  contention  is  made  in  the 
answer  that  the  court  was  wnthout  jurisdiction,  owing  to 
the  irregularities  above  referred  to,  but,  as  we  view  the 
case,  this  is  without  merit.  The  reply  was  a  general 
denial.  The  jury  returned  a  verdict  in  favor  of  plaintiff 
for  ^523,  on  which  judgment  was  rendered;  the  motion  for 
a  new  trial  being  overruled.     Defendant  appeals. 

Tlie  controlling  question  in  the  case  is  as  to  the  defense 
of  novation  alleged  in  the  answer.  The  evidence,  includ- 
ing tlie  testimony  of  defendant,  shows,  without  dispute  or 
conflict,  that  the  money  represented  by  the  notes  was 
loaned  defendant  by  plaintiff  about  the  time  defendant 
went  into  business  at  Swanton.  The  alleged  agreement 
to  release  defendant  from  the  payment  of  the  notes  Is 
denied  by  both  plaintiff's  managing  officer  and  Mitlewski, 
but  we  look  to  the  testimony  of  defendant  for  the  purpose 
of  ascertaining  whether  there  was  any  competent  evi- 
dence that  the  novation  was  made  by  which  plaintiff 
agi'eed  to  release  defendant  and  look  to  Mitlewski  as  it.s 
debtor.  We  do  not  think  his  own  testimonv  was  sufficient 
to  prove,  or  tended  to  prove,  that  such  an  agreement  was 
made.  It  is  shown  that  Parker,  plaintiff's  agent,  with 
whom  all  agreements  were  made,  died  before  the  trial,  and 
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ould  not  be  had.  It  is  stated 
lole  of  the  agreements  with 
were  oral,  no  writing;s  having 
as  asked  as  to  what  arrange- 
irker  in  regard  to  the  saloon 
rring  to  the  transaction  with 
hat  time  Parker  came  to  my 
•egiird  to  what  kind  of  a  man 
told  him  I  considered  him  an 
ays,  'I  will  see  that  the  Ooetz 
The  deal  had  been  made  the 
■iding  the  Goetz  people  wonld 
1st  of  September  I  wrote  the 
:hey  would  notify  Mr.  Parker." 
nm    plaintiff    c<>mpany    dated 

to  him,  which  says:  "Noting 
inst,  onp  salesman,  Mr.  W.  H. 
e  arrangement  made  between 
i,  which  is,  in  our  opinion,  en- 
ope  the  two  notes  past  due  will 
ned  in  your  letter.  Thanking 
iping  that  we  may  be  able  to 
ther  in  the  future,  we  remain, 
3loetz  Brewing  Company,  per 

also  asked  what  Parker  said 
•arker.  His  answer  was :  "Lfc 
an  Mitlewski  was,  and  I  gave 
1,  and  told  him  Mitlewski  waa 
isume  all  indebtedness.  •  •  • 
[itlewski  provided  Ooetz  Oom- 
leal.    He  said  it  was  all  riglit, 

take  up  my  notes  and  enter 
like  np  the  indebtedness  with 
then  turned  tlie  hii.«iness  over 
othing  tnrtlier  to  do  witli  tlie 
OSS-examination  he  stated  that 
employ;  that  lie  could  not  say 
rty,  aud  had  never  represented 


to  Parker  that  he  haH;  t 
agrecnieut  tt»  pay  defendn 
to  d«  so  with  Parker  and 
with  Parker  was  that  defe 
liabilitj  on  the  notes;  tl 
ceived  tlie  note^;  that  he  < 
continued  in  his  name,  n 
the  saloon  were  depositee 
He  testified  tliat  it  was  si 
yield  Huffittenfc  to  jHiy  tlie 
was  made  for  meeting  a 
failure  in  that  regard,  an( 
pay  it.  On  re-exaniinatio 
said  to  3Ir,  Parker  in  i 
notes.  His  answer  was; 
to  take  the  place  and  pay 
notes  against  nie,  and  tt 
Mitlewski.  Q.  What  did 
it  was  all  right."  This  is 
fendant  iu  sui>port  of  the 
It  iH  elementary  that,  i 
he  no  noviitiim  unless  th 
sumed  and  agreed  to  pay 
bound  to  the  creditor  ti    ,    . 

debtor.  There  must  also  he  the  contract  of  the  creditor, 
made  with  tlie  new  debtor,  to  accept  i'im  as  his  debtor. 
If  Mitlewski  agreed  with  defendant  tlmt  he  would  be<'i»me 
obligated  to  tlie  cvwlilor,  but  entered  into  no  contract 
with  the  creditor  by  wliicli  he  became  the  debtor  of  the 
creditor  «o  tliat  the  creditor  might  have  maintained  an 
action  against  hiai,  tliere  could  be  no  novation,  and  the 
original  debtor  would  not  l>e  releaseil.  In  /?2o  v.  Ludinij- 
ton.  79  y.  Y.  Supp.  744,  it  is  said:  "Neither  do  I  think 
that  the  facts  jiroved  with  respect  to  these  orders  con- 
Htitiife  a  novaiioii.  Tliiit  reipiires  the  creation  of  new 
contractual  relatruns,  as  well  as  tlie  extinguishment  of  old. 
There  must  be  the  lonsenf  of  all  the  parties  to  the  sub- 
stitution, reijulting  in  the  extinction  of  the  old  obligation. 
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ion  of  a  valid  new  one  (citing  authorities), 
proof  here  of  any  consent  by  McMahon  & 
brewing  company  to  release  Izzo  (the  orig- 
aiid  to  look  to  the  defendant  for  their  pay, 
slid  agreement  on  tlie  latter's  part  making 
them,  and  therefore  the  doctrine  of  novation 
ily."  See,  also,  Harrington-Wiard  Co.  V. 
fg.  Co.,  lee  Mich.  276;  29  Cye.  1130;  1  Pnr- 
ts  (9th  ed.)  '217;  Clark,  Contracts,  sec.  260. 
ible  to  find  any  evidence  that  Mitlewski  be- 
i  to  plaintiff,  or  that  plaintiff  accepted  him 
Thie  being  true,  defendant  remained  liable 
ir  the  debt  evidenced  by  the  notes,  and  the 
;  jury  and  the  judgment  thereon  were  the 
and  judgment  warranted  by  the  pleadings 
,  This  renders  it  unnecessary  for  us  to 
Qstruotions  either  given  or  refused.  Kielbeck 
d  Q.  R.  Co.,  70  Neb.  571. 
(ut  of  the  district  court  is 

Affibmbd. 


.  Leab,  appellee,  t.  Willy  Fickweilbr, 
appellant. 

Piled  December  18, 1S12,    No.  16.870, 
srtoauBE:    Names.    Wbere  ooe  takes  title  to  real  «a- 
Initial  letters  Bs  his  flret  name,  subject  to  B  mortg^e 
ng,  ttae  mortgage  may  be  forecloHed  and  notice  given 
llcatlon  b7  such  name. 

m  the  district  court  for  Keya  Paha  county; 
Wbstover,  Judge.    Reversed. 

ington,  for  appellant. 

r,  contra. 
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.  Reese,  C.  J. 

This  18  an  action  in  ejectment,  which  was  commenced 
on  the  5th  dav  of  February,  1910,  and  in  which  plaintiff 
claims  the  possessicm  of  the  nortlieast  quarter  of  the  south- 
east quarter  of  section  23,  and  the  west  half  of  the  south- 
west quarter  and  the  southwest  quarter  of  the  northwest 
quarter  of  section  24,  all  in  township  34  north,  of  range 
17  west,  in  Kcya  Italia  county.  Aside  from  certain  aver- 
ments in  the  petition,  in  which  it  is  alleged  that  a  mis- 
take in  the  description  of  the  land  in  one  of  the  deeds  con- 
stituting the  chain  of  title  is  sought  to  be  corrected  by  a 
refoi*mati(m  of  tlie  deed,  it  is  alleged  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  the  land;  that  ou 
or  about  tlie  lOtli  day  of  December,  1901,  the  defendant 
took  for(i])le  and  unlawful  possession  of  the  land,  and  has 
held  sucli  |M)ss(\ssi(m  without  right  ever  since.  Judgm^it 
for  possession  and  an  accounting  of  rents  and  profits  In 
demanded. 

Tlie  defendnnt's  answer  consists  of  a  general  denial 
and  tlie  averments  that  on  the  9th  day  of  April,  1889,  he 
was  the  owner  of  the  fee  title  to  said  land,  when  he  ex 
ecuted  a  mortgage  and  note  to  the  Nebraska  Mortgage  & 
Investment  (\nn|)any  to  sc^cure  the  sum  of  f400,  bearing 
interest  at  tlie  rate  of  7  i)er  cent,  per  annum  before  ma- 
turity, and  10  per  cent,  thereafter;  that,  for  value,  tht» 
mortgage  and  note  thereby  secured  were  sold  and  trans- 
ferred to  W.  0.  Brown ;  that  on  the  19th  day  of  June,  1900, 
the  said  Brown  commenced  suit  to  foreclose  said  mort- 
gage, making  P.  FT.  Bender,  the  then  holder  of  the  legal 
title,  and  Mrs.  P.  H.  Bender,  who  were  then  nonresidents, 
parties  defendant,  the  service  being  had  by  publication ; 
tliat  a  de<ree  of  foreclosure  was  rendered  September  10, 
1900,  finding  tlie  amount  due  tlie  plaintiff  in  said  action 
to  be  $668.48,  and  ordering  the  land  to  be  sold  to  pay  the 
same;  that  an  ordc^  of  sale  was  issued,  the  land  sold  by 
the  sheriff  to  William  C.  Brown  for  the  sum  of  |668.48, 
and  a  sheriff's  deed  was  issued  to  the  purchaser,  which 
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ject  to  the  mortgage,  and  that  in  the  deed  by  which  he 
held  title  he  is  named  ag  P,  H.  Bender.  In  Stratton  r. 
McDermott,  89  Neb.  622,  Clark  v.  HanmfeMt,  91  Neb. 
504,  and  Butler  v.  Farmland  Morigitge  d  Debenture  Co., 
p.  659,  post^  we  held  and  decided  that  where  a  person  ac- 
cepts and  holds  title  to  real  estate,  being  described  ai:  1 
referred  to  in  that  way,  and  so  records  his  deed,  it  i:^ 
equivalent  to  a  representation  that  that  is  his  name,  and 
notice  by  publication  may  be  rightfully  given  by  such 
name.  This  cause  was  tried,  appealed,  and  the  brief  of 
api)ellant  filed  before  those  decisions  were  made,  and  it 
is  no  suri>riKe  that  neither  the  court  nor  counsel  adopted 
that  view.  Following  those  decisions,  we  must  hold  that 
tlie  foreclosure  was  valid,  and  that,  by  his  purchase  from 
Brown,  dofenJant  became  the  owner,  and  plaintiflTs  action 
cannot  be  maintained. 

The  judgment  of  the  district  court  is  reversed,  aiid  the 
cause  is  remanded  for  further  proceedings. 


RBvsissin>. 


S.  HiEsoH  Distilling  Company,  appetxant,  v.  John  J. 

ROAOH,  APPELLEE. 

Fn.ED  December  18,  1912.    No.  16,899. 

1.  Sales:  Action:  Bubdex  of  Proof.  In  an  action  on  account  for  goods 
sold  and  delivered,  where  the  purchaae  and  receipt  of  the  goods 
are  denied,  the  burden  Is  on  the  plaintiff  to  prove  such  sale  to 
the  defendant. 

2, :    :    Question  for  Jury.    Where  the  proof  Is  that  the 

goods  were  sold  to  on«»  in  charge  of  a  saloon  formerly  occupied  by 
defendant,  and  In  whiCh  the  defendant's  license  was  posted  up, 
that  the  order  was  signed  by  the  person  in  charge,  not  as  agent  or 
manager,  but  in  his  own  name,  that  the  goods  were  ordered  to 
be  shipped  to  defendant,  the  order  being  given  without  d^end- 
ant*B  knowledge  or  consent,  and  It  Is  also  shown  that  plaintiff 
afterward  filed  a  claim  for  the  account  In  the  county  court  agaiikst 
the  estate  of  the  person  who  gave  the  order,  a  question  of  fact 


a  tbe  perBOn  to  whom 

lied  tli«  claim  aKalnst 
or  the  goodg  Is  a  cir- 
rere  Bold  to  such  per- 


Merriek  county : 
ppellant. 


county  court  of 
of  liquors  alleged 
idant,  a  licensed 
nd,  and  delivered 

July,  September 
ig  to  tbe  ^um  of 
nsisted  of  (11  a 
tions  of  the  peti- 
1  saloon-keeper  in 
I  a  special  denial 
'  the  liquors  for 
etl  tliat,  notwitli- 

aforesaid,  on  the 
ige  in  busiQess  in 

of  Kearney,  and 
d  in  business  in 

the  answer  need 

alleged  that  the 
G.  A.  Mann,  who 

in  Grand  Island, 
in  averment  that 
ind  an  allegation 
formation  at  the 

to  have  sold  bis 


XEBBASKA  BEPORTi 


HaliHiQ,  'ir  that  Mann,  in  cliai^e  tliereuf,  i 
with  autljority  to  purrlias^?,  and  tlmt  pi; 
Mann  as  the  a;;<-iit  of  dcfciuliiDt.  Aft<>r 
ment  in  tlie  niiintv  court,  tlie  case  was 
distriirt  court,  wlicrc,  bv  stipulation,  the 
county  court  wiri!  made  tlie  pleadiugs 
court.  A  jury  trial  wsk  had.  which  resi; 
in  favor  of  ih'fi-nihint.  and  ui)on  whic 
rendiTcd;  Ilif  motion  for  a  new  trial 
Plaintiff  aj. I  t-als  to  this  court. 

T!ie  [triiicipal  tjiiestion  pri>scnte<l  by 
pclliiiit  is  one  of  fact  as  to  whether  Man 
to  Ik;  the  aj;cut  of  il.'fiiidaiit  in  the  iniirl 
<les<'rilicd  in  tlie  airimnt.  It  is  shown  t 
dciiMscd,  jinil  llirnfinc  his  testiumny  Ci 
Ho  far  as  the  contenlton  in  this  vane  is  c 
Ik!  HiiU}  Hint  the  ;jniids,  as  charged  in  II 
and  delivi'i-i'd  to  soihc  one;  pinintiff  allcj 
defeiiilant  di'uics  Hie  piirchase,  Pliiintifl 
tied  tliat  on  the  i'lst  of  July,  1908,  he  we 
Imsincss  in  (ir:nid  Island,  which  defend 
far  as  the  salesman  then  knew,  still  occi 
and  inquired  for  defendant,  hut  was  i 
!Mann,  in  chni-i^e,  that  defendant  was  on 
lieiuK  asked  if  any  fjoods  wi-re  wanted,  '. 
lie  could  use  some,  and  pave  the  order, 
name  thereto.  The  order  was  headed, 
Koaeli,  *Jrand  Island,"  hut  whether  this 
tion  of  .Mann  we  are  not  informed.  D' 
that  he  cea.M'd  to  do  hiisiness  in  Grand 
ISIh  of  the  same  monlli;  that  he  was  y 
ne.ss  hy  (J.  A.  .M;nni;  that  he  removed 
Kliijiped  Ills  stock  nf  liipiors  to  that  pi 
aulliorize  ;niy  otlier  persnn  to  order  liquoi 
him  lliere  after  lliat  date.  It  appears  th 
license  was  permitted  to  remain  pusted 
the  saloon,  and  which  was  ohserved  by 
Tlierc  is  no  e\  ideiice  of  any  inquiry  hav 
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We  are  unable  to  see  that  there  has  lK*<»n  a  miscarriajje 
of  justice,  and  the  judgment  of  the  district  court  will 
have  to  be  affirmed,  which  is  done. 

Affirmed. 


State,  ex  rel.  James  Conklino  et  al.,  appellants,  v. 

John  A.  Keu^o  irr  al.,  appellees. 

Fn.KD  December  18, 1912.    No.  17,600. 

1.  Constitutional  Law:    Special   Legialatton :     Act  for  Removal   of 

County  Seats,  An  act  of  the  legislature,  upon  the  gubject  of  the 
relocation  of  county  seats,  which  provides  that  no  county  seat 
shall  be  relocated,  except  upon  a  majority  vote  of  three-fourths 
of  the  electors,  in  any  case  where  the  county  seat  has  been  lo- 
cated and  retained  for  a  period  of  ten  succeflsive  years,  "prior  to 
the  passage  and  approval  of  this  act,"  in  any  one  place,  is  void 
under  the  provisions  of  section  15,  art.  Ill,  of  the  conatltutlon 
of  this  state,  as  local  and  special  legislation. 

2.  :   :   .    A  classification  which  limits  its  provisions 

to  a  certain  class  then  in  existence,  excluding  all  others  from 
ever  entering  such  class  by  growth,  development,  or  other  cause, 
when  applied  to  the  relocation  of  county  seats.  Is  equivalent  to 
the  naming  of  the  county  seats  within  the  class,  and  is  thereby 
rendered  local  and  special  legislation.  State  v.  Bcott^  70  Neb. 
685,  followed. 

Appeal  from  the  district  court  for  Franklin  countv: 

• 

riARRY  S.  DuNGAX,  JuDGE.     Reversed. 
C.  C.  Flanshurg,  for  appellants. 
Qeorge  J.  Marshall,  contra. 

Reese,  C.  J. 

This  was  an  application  to  the  district  court  for  Frank- 
lin county  for  a  writ  of  mandamus  to  the  county  board  of 
Kiiid  county  directing  it  to  call  a  second  election  for  the 
removal  of  the  county  seat.   It  was  alleged  in  the  writ,  in 


■ 
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addition  to  the  allegation  of  relators'  capacity  to  maintain 
such  an  action,  that  Franklin  county  is  under  township 
organization,  and  respondents  are  members  of  tlie  county 
board;  that  the  village  of  Bloomington  is,  and  lias  been 
for  more  than  25  years  last  past,  the  county  seat  of  said 
county;  tliat  on  the  8th  day  of  July,  1911,  a  petition  was 
filed,  signed  by  more  than  three-fourths  of  all  the  electors 
of  the  county,  as  shown  by  the  preceding  general  election, 
praying  the  board  to  call  a  special  election  for  the  re- 
location of  the  county  seat;  that  the  petition  was  found 
by  the  board  to  be  sufficient,  when  it  ordered  that  an  elec- 
tion be  held  on  the  29th  day  of  August  of  tliat  year;  that 
due  notice  was  given,  and  the  election  held,  at  which  2,251 
votes  were  cast;  that,  of  the  votes  cast,  the  village  of  Ma- 
con received  713,  the  city  of  Franklin  813,  the  village  of 
Bloomington  670,  the  village  of  Upland  27,  the  village  of 
Naponee  5,  the  village  of  Riverton  13,  the  village  of  Hil- 
dreth  5,  tlie  village  of  Campbell  1,  tlie  center  of  the 
county  3,  and  Ash  Grove  1,  all  thereof  being  in  the  county 
of  Franklin;  that  the  votes  were  duly  canvassed  and 
found  to  be  as  above  stated;  that  upon  the  same  being 
reported  to  the  board,  and  it  appearing  therefrom  that 
more  than  three-fifths  of  all  the  votes  cast  had  been  in 
favor  of  places  other  than  Bloomington,  the  then  county 
seat,  the  relators  demanded  that  said  board  immediately 
call  a  special  elei*tion  upon  said  question,  but  the  request 
was  denied,  and  the  board  refused  to  call  the  same.  The 
prayer  was  for  a  mandamus  compelling  the  board  to  call 
the  desired  election.  The  respondents  demurred  to  the 
writ.  The  demurrer  was  sustained.  Relators  stood  upon 
the  writ,  when  the  cause  was  dismissed.  Relators  appeal. 
The  controlling  question  in  this  case  is  as  to  the  validity 
of  an  act  of  the  legislature  of  1905  (laws  1905,  ch.  42), 
entitled  "An  act  to  amend  section  4410  of  Cobbey's  An- 
notated Statutes  of  Nebraska  for  1903,  and  repealing  said 
original  section."  The  act  amended  is  contained  in  laws 
1875,  p.  159,  and  is  carried  forward  into  Ann.  St.  1903  as 
sections  4410  to  4418,  inclusive.     It  is  not  deemed  neces- 
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siiry  to  Ret  out  tlip  act  of  1875  in  foil.  The  substance  of 
the  act  is  to  tlie  efT«»ct  tliat  the  county  seat  of  any  county 
niav  be  relorated  bv  a  Tote  of  three-fifths  of  the  electors 
at  an  ebn-tion  called  and  held  for  the  purpose  of  votinjx 
thereon,  antl  that  ni>on  a  petition  of  three-fifths  of  the 
electors  to  tlie  county  board  it  shall  lie  the  duty  of  the 
board  to  call  such  elei^tion;  that,  if  no  place  receiyes  three- 
fifths  of  the  votes  cast,  another  elec*tion  shall  l>e  called  and 
the  question  resubmitted,  and,  if  any  place  receives  three- 
fifths  of  tlie  votes  cast,  such  place  shall  be  the  county 
s<*at,  ex<'ei>t  that,  if  the  then  county  seat  shall  receive 
more  tlian  two-fifths  of  the  votes  at  either  of  the  elections, 
no  furtlier  election  shall  then  be  called  on  the  petition 
jirescnted,  and  the  county  seat  shall  remain  at  it«  then 
place*  for  at  least  two  years,  during  which  time  no  election 
shall  be  called  upon  that  question. 

The  act  of  1905  (laws  1905,  ch.  42,  Ann.  St.  1911,  sec. 
J410)  is  as  follows:  "Whenever  the  inhabitants  of  any 
county  are  desirous  of  changing  their  county  seat,  and 
ui)on  petiticms  therefor  being  presented  lo  the  county  com- 
missioners, signed  by  resident  electors  of  said  county, 
equal  in  number  to  three-fifths  of  all  the  votes  cast  in  said 
county  at  the  last  general  election  held  therein,  and  con- 
taining in  addition  to  the  names  of  the  petitioners,  the 
section,  township,  and  range  on  which,  or  town  or  city  in 
which  the  petitioners  reside,  with  their  age  and  time  of 
residence  in  the  county,  it  shall  be  the  duty  of  such  board 
of  ccmimissioners  to  forthwith  call  a  special  election  in 
said  county  for  the  purpose  of  submitting  to  the  qualified 
electors  thereof  the  question  of  the  relocation  of  the  county 
seat.  Provided,  that  in  case  any  county  seat  has  been 
located  and  retained  for  a  period  of  ten  successive  years, 
prior  to  the  i)assage  and  approval  of  this  act,  in  any  one 
place,  the  said  place  shall  become  and  remain  the  per- 
manent county  s(»at  of  such  county,  unless  such  petition 
be  signed  by  su<h  electors  equal  in  number  to  three-fourths 
of  all  the  votes  cast  in  said  county  at  the  last  general 
election  held  therein.     Notice  of  the  time  and  place  of 
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holding  said  election  shall  he  given  in  tlie  sjune  manner, 
and  said  election  sliall  be  conducted  in  all  respects  the 
same  as  is  provided  by  law  relating  to  general  elections 
for  county  purposes.  The  electors  at  said  election  shall 
designate  on  their  ballots  which  city,  town  or  place  they 
desire  said  county  seat  located  at  or  in,  and  any  place 
receiving  three-fifths  of  all  tlie  votes  cast  sliall  become 
and  remain,  from  and  after  the  first  day  *  f  the  third  month 
next  succeeding  such  election,  the  county  seat  of  said 
county;  provided,  that  in  case  any  county  seat  lias  been 
located  and  retained  for  a  period  of  ten  successive  years, 
prior  to  the  passage  and  approval  of  this  act,  in  any 
one  place,  it  shall  not  be  removed  unless  some  other  place 
shall  receive  three-fourtlis  of  all  the  votes  cast  at  said 
special  election."  This  act  is  practically  a  copy  of  the 
original  section  (laws  1875,  p.  159,  sec.  1;  Ann.  St.  1903, 
sec.  4410),  but  with  the  provisos  added.  By  the  first 
proviso,  if  the  county  seat  has  existed  at  any  one  place  for 
ten  successive  years  prior  to  the  passage  of  the  act,  the 
petition  asking  a  submission  of  the  question  must  be  signed 
by  three-fourths,  instead  of  three-fifths,  of  the  electors. 
By  the  second  proviso,  if  the  county  seat  has  remained  in 
the  same  place  for  ten  years  prior  to  the  passage  of  the 
act,  another  place  must  receive  three-fourtlis  of  all  the 
votes  cast  at  the  election,  or  no  removal  will  result. 

It  is  contended  by  relators  that  both  of  these  provisos 
are  violative  of  section  15,  art.  Ill  of  the  constitution,  and 
void,  as  local  and  s])ecial  legislation.  That  section  pro- 
vides: "The  legislature  shall  not  pass  local  or  special 
laws  in  any  of  the  following  cases;  that  is  to  say:  ♦  •  * 
Locating  or  changing  county  seats."  The  vice  of  the  act 
above  quoted,  if  any,  is  found  in  the  clause  limiting  the 
provisions  to  county  seats  which  have  been  located  for 
ten  successive  years  "prior  to  tlie  passage  and  approval'' 
of  the  act.  There  can  be  no  just  objection  to  the  classifi- 
cation of  county  seats,  if  sucli  classificaticm  is  general 
and  could  be  applied  to  all  counties  in  the  state,  should 
the  county  seat  remain  unchanged  for  a  specified  number 
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of  years.  This  principle  is  recognized  in  State  v. 
Berhi,  20  Neb.  375;  Van  Horn  t\  State,  46  Neb.  62;  JJv^ 
ingaton  Loan  d  Building  Ass'U  r.  Dnnnmondy  49  Neb. 
200;  State  v.  Farmers  d  iferehaut^  Irrigation  Co.,  59  Neb 
1;  State  v.  Frank,  60  Neb.  327,  61  Neb.  679;  St^Ue  v. 
Stuht,  52  Neb.  209.  But  in  State  r.  Scott,  70  Neb.  685,  a 
different  rule  is  applied  where  the  limitation  closes  the 
door  to  any  further  admission  to  the  class^  and  the  act 
is  held  to  be  tlie  equivalent  of  naming  the  county  seats  to 
which  the  proviso  is  to  be  applied,  and  can  never  apply 
to  any  others,  and  to  that  extent  it  is  both  local  and  spe- 
cial legislation.  We  have  examined  the  cases  cited  in 
State  V,  Scott,  supra,  and  they  support  the  holding  in  that 
case,  and  in  addition  we  cite  Nichols  v.  Walter,  37  Minn. 
264;  Codlin  v.  County  Commissioners,  9  N.  M.  565;  15 
Am.  &  Eng.  Ann.  Cases,  856  et  seq.  The  rule  appears 
to  be  8ettl(»d  by  an  almost  unbroken  line  of  decisicms  that 
a  cliissificntion  which  limits  the  application  of  the  law  to 
pr(\sent  condition,  and  leaves  no  room  or  opportunity  for 
an  increase  in  the  numbers  of  the  class  by  future  growth 
or  develoi)mcnt,  is  sj)ecial,  and  a  violation  of  the  clause  of 
the  cr)nstitution  above  quoted.  It  follows  that  the  limita- 
tion in  tlie  act  to  all  ccmntv  seats  which  had  existed  fop 
ton  successive  years  at  the  time  of  the  passage  of  the  act, 
and  not  permitting  the  rule  to  be  applie<l  to  other  counties, 
is  e(]uiva](Mit  to  the  naming  of  the  county  seats  of  that 
class,  aiul  is  therefore  void.  This  being  true,  we  are  com- 
pelled lo  aceeiit  tlie  law  as  it  existed  in  the  act  of  1875 
unchanged.  Tliere  is  no  doubt  but  that  the  spirit  of  the 
law  of  1!)05,  could  it  l)e  enforced,  is  salutary  and  desir- 
able, and  the  attention  of  the  legislature  is  called  to  the 
benefits  to  bp  deprived  from  such  an  act,  but  with  those 
words  of  limitation  omitted.  Whether  a  change  of  the 
county  s(»at  can  be  le^^nll3  effected  by  an  effort  to  follow^ 
the  involved  and  complicated  provisions  of  the  act  of  1875 
IS  not  now  before  us,  and  is  not  decided.  The  question 
may  never  arise. 
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taut  Jev*)r7  Co.  t.  Qt*j  Mercuilile  Co. 

if  the  district  court  i»  reversed  and  the 
or  further  proceedings. 


H.RV     OOMPANT,      APPBUANT,     V.     GBAT 

iNTiLE  Company,  appbllbb. 

)  DscEMBEB  18, 1912.     No.  ie,8Sl. 

Wbere  an  action  at  law  la  tried  In  tiie  district 
jury,  flndlngs  of  tact  have  the  same  force  aa  a 

3ALE8  BT  Sample.  Oral  warranties  made  by  an 
ng  saleflman,  t^at  the  goods  sold  would  be  equnt 
ezblblted  by  falm  tn  procuring  an  order  for  tbe 
lay  be  shown  by  parol,  in  a  proper  case,  though 
ned  the  provision  that  the  principal  will  not  be 
not  In  the  written  order. 

Accept.  Independently  of  an  express  contract,  s 
mple  may  refuse  to  receive  the  goods  when  de- 
fall  to  correspond  to  the  sample.  National  En- 
lueen  City  Laundry,  ante,  p.  402. 

the  district  court  fw.'  Platte  county! 
18,  Judge.    Affirmed. 

iz,  for  appellant 

)ner,  contra. 


rer  the  price  of  certain  jewelry  alleged 
nod  delivered  by  plaintiff  to  defendant 
T  or  contract.  The  petition  was  in  the 
■ndnnt  admitted  giving  the  order  for  tlie 
in  plaintifF's  petition,  and  alleged  tliiit 
1  the  entire  contract;  that  a  part  thereof 
aistalie  at  the  time  tbe  order  was  given. 
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It  was  further  alleged  that  it  was  agreed  by  and  between 
pbiintiff  and  defendant,  at  the  time  defendant  signed  the 
order  in  question,  that  if  the  articles  mentioned  therein 
were  not  satisfactory  or  equal  in  quality,  value  or  pattern 
to  the  samples  shown  and  exhibited  to  the  defendant  by 
plaintiff's   agent   or  traveling   salesman,   the   defendant 
should  have  the  right  to  return  all  unsold  articles,  with 
payment  for  what  had  been  sold,  and  the  contract  of  sale 
should  thereby  be  canceled.     It  was  further  alleged  that 
prior  to  tlie  signing  of  the  contract,  and  as  an  inducement 
to  the  defendant  to  enter  into  the  same,  plaintiflE  falselj- 
and  fraudulentlv  stated  to  the  defendant  that  it  was  a 
manufacturer  of  jewelry,  such  as  was  exhibited  by  sample ; 
that  tlie  prices  affixed  to  each  of  the  articles  mentioned  in 
the  contract  were  the  regular  wholesale  prices  of  such 
goods,  and  as  cheap  as  any  wholesale  dealer  could  sell 
such  mercliandise;  that  plaintiff  also  falsely  and  fraudu- 
lently stated  to  defendant  that  all  of  said  merchandise 
described  in  the  written  order  would  be  fully  equal  to  the 
samples  exhibited,  for  quality,  appearance  and  workman- 
ship; that  the  goods  were  of  a  superior  quality  of  gold 
plate,  possessing  good  wearing  qualities,  and  would  give 
satisfa(*ti(m  to  the  trade  generally;  that  at  that  time  de- 
fendant was  not  familiar  with  the  wholesale  or  trade 
prices  of  the  goods  mentioned  in  the  contract,  all  of  which 
was  well  known  to  the  plaintiff;  that  believing  the  false 
and  fraudulent  representations  so  made  by  the  plaintiff, 
relying  tliere(m,  defendant  entered  into  the  contract;  that 
shortly  after  the  receipt  of  the  goods  defendant  discovered 
that  all  of  the  plaintiff's  statements  were  false  and  un- 
true; that  plaintiff  was  not  a  manufacturer;  that   the 
jewelry  delivered  was  not  equal  to  the  samples  shown  to 
defendant,  either  in  quality,  workmanship  or  appearance; 
that  tlie  goods  were  not  a  superior  quality  of  gold  plate, 
and  did  not  possess  good  wearing  qualities;  that,  in  fact, 
the  goods  w(M*e  of  no  value,  and  were  a  positive  damage  to 
any  dealer  who  would  sell  tlie  same;  that  the  prices  affixed 
to  the  diflorent  articles  were  not  the  regular  wholesale  or 
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s  thereof;  that  auch  go<Hls  were  being  sold  by 
wholesale  dealers  from  40  to  50  per  cent.  less 
irices  Darned  in  the  order;  that,  upon  the  dis- 
said  facts,  the  defendant  resi-inded  it«  said 
retamed  to  the  plaintilf  all  the  unwld  goods 
and,  tofjether  with  payment  for  all   that  had 

_.     Tlie  defendant  prayed  that  the  contract  he 

reformed  to  corresiiond  with  the  true  contract  between  the 
parties,  and  that  defendant  have  judgment  for  a  dismissal 
of  plaintiff's  cause  of  action,  together  with  such  other 
relief  as  might  to  the  coort  seem  just  and  etiuitable.  The 
reply,  in  substance,  was  a  general  denial.  The  cause  ivas 
tried  to  the  court,  without  the  intervention  of  a  jury.  De- 
fendant had  the  judgment,  and  the  plaintiff  has  appealed. 
It  is  contended  tliat  the  evidence  does  not  sustain  the 
findings  and  judgment  of  the  trial  court.  It  appears  that 
defendant,  to  maintain  the  issues  on  ils  part,  protluced 
sfveral  ctmipetent  witnesses  who  testified  that  the  goods 
in  question  were  of  a  clieap  and  inferior  quiility;  that  the 
wholesale  price  on  that  class  of  goods  ranged  from  20  to 
'200  per  cent,  less  than  the  prices  named  in  the  written 
order.  The  members  of  the  defendant  company  testified 
(bat,  at  the  time  tliey  made  the  order,  they  had  no  expe- 
rience in  the  business  of  buying  and  selling  jewelry;  that 
they  relied  on  the  sf^atements  made  hy  the  plaintiflTs  travel- 
ing salesman,  and  that  his  statements  were  false  and  un- 
true in  many  particulars.  This  evidence  was  disputed  by 
plaintiff's  traveling  salesman  and  hy  its  president.  The 
testimony  shows  beyond  question  that  plaintiff's  traveling 
salesman,  at  the  time  he  toolt  the  order  in  question,  had 
samples  of  the  goods  which  he  proposed  to  sell,  and  stated 
that  the  articles  mentioned  in  the  written  order  were  equal 
to  such  samples  in  quality,  workmanship  and  appearance. 
There  was  some  competent  testimony  introduced  by  the 
defendant  tending  to  show  that  the  goods  actually  de- 
livered were  much  inferior  in  quality,  value  and  appear- 
ance to  tlie  samples  witicb  were  exhibited  to  defendant  at 
ttie  time  phiinLiff  obtained  the  written  order.    It  was  also 
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Hhown  that  shortly  after  defendant  rei*eived  the  goodg  in 
question  they  ascertained  their  trne  condition  and  value, 
and,  upon  finding  that  they  were  not  equal  to  the  samples, 
defendant  returned  tJie  shipment  to  the  plaintifif,  paying 
the  return  charges  thereon,  and  forwarded  a  draft  for  the 
price  of  the  small  portion  of  the  goods  sold  before  ascer- 
taining their  actual  quality  and  value.  It  appears  that 
plalntiif  refus<Ml  to  accept  the  goods  and  brought  this  suit 
to  re(*over  tlie  agreed  price  thereof.  Having  in  view  the 
rule  that  the  finding  of  a  court  in  such  an  action  has  the 
same  force  as  the  verdict  of  a  jury,  we  are  of  opinion  that 
the  plaintiff's  contention  that  the  evidence  was  insufficient 
to  sustain  tlie  judgment  must  faiL 

As  we  view  this  case,  it  must  be  ruled  bv  Nati<nial  En- 
(jraririfj  Co,  v.  Queen  City  Laundry^  ante,  p.  402,  where 
it  was  held  that,  independently  of  an  express  contract,  a 
jmrchastT  by  saiiii»h*  may  refuse  to  receive  the  goods  Miien 
delivered,  if  tliey  fail  to  correspond  to  the  sample.  In 
such  case  a  return  of  the  goods,  with  payment  fur  such  as 
were  received  and  sold,  is  a  defense  to  an  action  for  the 
purcliase  price  thereof. 

The  defendant  in  this  case  having  pursued  that  course, 
the  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.,  concurs  in  the  conclusion  only. 


State,  ex  rel.  Grant  G.  Martin,  Attorney  General, 

RELATOR,  V.   JOHN  J.   RYAN   BT  AL.,  RESPONDENTS. 

Filed  December  18, 1912.    No.  17,363. 

1.  Statutes:  E\a(  tment:  Amendment.  Where  amendments  have  been 
mado  to  a  bill  after  its  first  or  second  reading  In  either  house,  it 
is  not  essriitial  or  necessary  that  it  be  again  read  at  large  on 
three  diflerent  days  in  each  house  In  order  to  comply  with  sec- 
tion 11,  ait.  Ill  o(  ihe  coustitution. 
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2, :   :   ,    Whore  a  bill  has  been  Introduced  Into  the 

legislature  wUkin  the  time  limited  by  the  constitution  for  the 
introduction  of  bills,  amendments  which  are  within  the  general 
purpose  of  the  bill  may  be  made  after  that  limit  has  expired. 

3.  Estoppel:   Mandamus:   State  as  Nominal  Party.    A  mandamus  pro- 

ceeding brought  by  a  private  citizen  cannot  estop  the  state  in 
other  litigation  from  taking  a  different  position  from  that  taken 
by  the  relator  in  the  mandamus  proceedings,  since  the  state  is 
only  a  nominal  party  thereto  under  section  2,  ch.  71,  Comp  St. 
1911. 

4.  (MBeera:   RsMoyAi*:    Polios  Commissioners.    Members  of  the  board 

of  fire  and  police  commissioners  of  the  city  of  South  Omaha  who, 
together  with  police  officers  under  their  supervision  and  control, 
have  actual  knowledge  of  frequent  violations  of  the  laws  of  the 
state  by  saloon-keepers  in  selling  liquors  on  election  day  and  Sun- 
days and  at  prohibited  hours  of  the  night,  and  make  no  attempt  in 
good  faith  to  suppress  such  crimes  or  to  enforce  the  law,  are  guilty 
of  a  wilful  refusal  to  perform  their  duty. 

5.  BTidence  held  to  support  the  findings  of  fact  of  the  referee. 

Original  application  in  quo  warranto  to  oust  re- 
8pondents  fi'om  the  office  of  fire  and  police  commissioners 
of  South  Omaha«  Judgment  of  ouster. 

Grant  O.  Martin,  Attorney  General,  George  W.  Ayres 
and  J.  D'  Ringer,  for  relator. 

Harry  B.  Flehnriy,  Smyth,  Smith  d  Schall  and  W.  J. 
Connell,  contra, 

Letton,  J. 

This  is  an  original  proceeding  in  quo  warranto  against 
the  respondents,  John  J.  Ryan  and  Joseph  Pivonka,  fire 
and  police  commissioners  of  the  city  of  South  Omaha. 
Nebraska,  brought  under  the  provisions  of  "An  act  to  pro- 
vide for  the  removal  by  quo  warranto  of  derelict  officers," 
commonly  kno\^^l  as  the  "Sackett  law."  Laws  1907,  ch. 
87;  romp.  St.  1911,  ch.  71,  sees,  la,  16. 

Tlio  information  sets  out  at  length  that  there  are  three 
members  of  the  l^oard  of  flre  and  police  commissioners, 
two  of  whom  are  the  respondents  and  the  other  is  the 


^8  NEBRASKA  REPORTS.  [Tor.  92 


Bute  ▼.  Ryan. 


mayor  of  the  city.     It  set«  fortli  specifically  the  stiitutorr 
duties  of  the  bf)ard  with  respect  to  the  police  force  of  the 
city,  the  granting  of  licenses  for  the  sale  of  liquors,  and 
the  enforcement  of  the  laws  of  the  state  and  ordinances 
of  tlie  city  with  resi)ect  to  the  liquor  traffic.     It  then  al- 
leges that  the  respondents  have  wilfully  failed,  neglected 
and  refused  to  enforce  the  laws  of  the  state  of  Nebraska 
in  these  resiM*ets,  setting  forth  specific  charges  of  neglect 
of  duty,  and  naniiug  the  time  when  and  the  individual 
with  respect  to  wliose  conduct  the  wilful  failure  to  enforco 
tlie  laws  took  place.    The  jn-ayer  is  that  the  right  and  tiUe 
of  eai  li  of  tlie  respondents  to  hold  the  office  of  meml)er  of 
the  hoard  of  fire  and  police  commissioners  be  declared 
forfeited  and  that  tliey  be  ou8te<l  from  office.    A  motion  to 
(\wdsh   the   information   was   filed,   which   was   overruletl. 
The  resp(  indents  answered   by   a  general   denial,  and   a 
denial  of  tlie  jurisdiction,  and  of  the  sufficiency  of  the 
farts  pleadwl  to  constitute  a  ground  for  the  relief  sought. 
Afterwards  objections  were  filed  to  the  jurisdiction  oflho 
court  over  the  subject  matter  of  the  action,  for  the  alleged 
reas.  ni  that  tlie  t(Tm  of  office  of  the  respondents  had  ex- 
l)ired  April  8,  1912,  tliat  the  offices  had  l)een  filled  at  an 
election  held  April  2,  1912,  and  that  the  board  duly  elected 
at  sucli  (Election  had  qualified  and  assumed  the  duties  of 
the  office.    Tliese  were  overruled  and  the  H(morable  Silas 
A.    Ilolcomb,    formerly   chief  justice  of  this  court,   was 
appointed  referee  to  take  tlie  testimony  and  report  his 
findings  of  fact  and  conclusions  of  law  to  the  court 

At  tlie  time  of  tlie  hearing  before  the  referee,  and  be- 
fore any  testimony  was  offered,  tlie  respondents  asked  leave 
to  file  an  amended  and  supplementary  answer,  which,  in 
addition  to  tlie  former  defenses,  pleaded  that  on  April  5, 
1910,  rcs]H)ndents  Nvere  elected  members  of  the  board  for 
two  years  and  until  April  9,  1912;  that  in  1911  the  legis- 
latnre  i)i<'t ended  to  amend  the  statutes  so  as  to  abrogate 
the  hohling  of  a  city  electi(m  in  the  year  1912,  and  tj 
provide*  lliat  the  officers  elected  in  1912  should  hold  their 
offices  until  1913;  that  the  atkMupted  amendments  were 
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lade  until  more  tbau  40  days  of  the 
lature  had  elapsed,  and  not  until  th'> 
ion;  that  tliey  are  nut  geriiiiine  to  the 
:hat  tiiey  were  not  read  at  large  on 
in  either  house  of  tlie  legislature,  and, 
tutioual  and  void;  that  the  term  of 
lents  were  filling  at  the  time  tlie  in- 
aguiust  theiQ  expired  by  limitation  on 
:lierefi>re  tliey  ceased  to  hold  the  office 
:  for  which  tliey  were  elected  in  April, 
d  certain  proceed intfs  were  had  in  the 
)ougla8  county  whei-eby  a  mandamus 
nn  election  to  be  held  on  April  2,  1912, 
ity  oflicers  to  sucihmhI  the  respoudents ; 
<n  was  held  and  the  respoudents  were 
(wpwtive  offices  to  succeed  tiiemnelves 
I  years  conunencing  on  Ajffil  9,  1912, 
lified  tlierefor  and  entered  upon  the 
that  they  are  now  holding  the  office 
Br  election.  The  referee  ]>eriuitted  the 
;uieutary  answer  to  be  tiled,  but  made 
sflfert. 

[)f  witnesses  were  examined  in  behalf 
and  the  respondeut**  and  much  docu- 
itt  Buhmitted.  VVIien  the  evidence  with 
amus  proceedings  was  offered,  tlie  ref- 
proffered  evidence  is  not  admissible 
at  present  formed,  but,  in  view  of  the 
lie  court  admitting  an  amendment  to 
srmit  tiie  proffered  evidence  to  be  mside 

that  the  respondents  were  elected  in 

now  meml>er8  of  tlie  board  of  fire  and 
a  by  virtue  of  sueli  election;  that  a 

the  board  was  to  keep  a  rei-ord  of  its 
blic  re<'»»rd,  that  a  partial  record  was 

and  complete  record  as  required  by 
■ars  lyiO  and  1911  the  board  granted 
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about  80  licenses  to  different  persons  to  engage  in  tbe 
sriloon  business  in  South  Omaha,  and  that  bonds  wert* 
required  from  each  in  tlie  penal  sum  of  f 5,000  conditioned 
as  provided  by  law;  that  31  of  the  whole  number  of  bonds 
given  and  approved  were  signed  by  sureties  who  had  ea<!h 
justified  as  worth  f2,500  over  and  above  all  his  debts,  oh- 
ligations  and  exemx)tions,  and  on  each  bond  was  a  printed 
form  whereon  each  had  sworn  that  he  was  not  principal 
or  surety  upon  any  otlier  bond ;  that  of  these  31  bonds  the 
"signers  were  in  almost  every  instance  worthless  as  mire- 
ties,  and  said  bonds  so  taken,  accepted  and  appfov<»d 
were  wholly  and  entirely  inadequate  and  insufficient  for 
the  purposes  menti(med  and  contemplated  by  law;  and 
that  the  penal  sum  mentioned  in  said  bonds  could  not  be 
collected  from  any  cme  or  all  the  sureties  who  signed  said 
lK)nds.  ♦  ♦  ♦  That  no  investigation  was  made  by  said 
respondents  to  ascertain  the  worth,  proj^erty  and  quail- 
ftcatkms  of  the  sureties  on  said  bonds  so  taken  and  ac- 
cepted, save  such  information  as  was  contained  in  said 
justifications  so  made  by  each  and  all  of  said  sureties  who 
resj)ei'tively  signed  said  bonds;  that  the  city  attorney 
advised  said  respondents  as  members  of  the  said  board  of 
fire  and  police  commissioners  that  when  bonds  were  pre- 
sented, whereon  the  sureties  had  justified  or  qualified,  as 
aforesaid,  they  (the  respondents)  were  not  charged  with 
the  duty  of  making  other  or  further  inquiry  regarding  the 
responsibility  and  efficiency  of  the  sureties  so  offered  on 
the  respective  bonds  by  them  accepted  and  approved;  tiiat 
gross  carelessness  characterized  the  action  of  the  respond- 
ents in  ajjproving  said  bonds  and  granting  licenses  to  the 
respective  applicants  therein  mentioned,  and  that  reason- 
able inquiry  upon  their  part  would  have  disclosed  the  fact 
that  said  sureties  were  not  qualified,  and  did  not  possess 
property  of  the  value  stated  subject  to  execution  over  and 
above  debts  and  exemptions,  and  that  said  bonds  were 
wholly  and  totally  inadequate;  that  in  several  instances 
said  respondents  were  charged  with  knowledge  of  facts 
and  circumstances  which  would  put  a  rea>?onably  prudent 
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and  careful  person  upon  inquiry  as  to  the  sufficiency  of 
the  bonds  and  the  sureties  thereon  so  offered  for  approval 
by  the  different  applicants  for  saloon  licenses.  I  find  that 
the  action  of  the  respondents  in  the  acceptance  and  ap- 
proval of  said  inadequate  and  insufficient  bonds  and  the 
granting  of  licenses  to  the  respective  applicants  was  not  a 
wilful  failure  or  refusal  to  enforce  the  law  with  respect  to 
the  giving  and  approval  of  such  bonds  within  the  meaning 
of  section  1731a,  Ann.  St.  1911.'^ 

The  report  then  makes  specific  findings  that  certain 
keepers  of  saloons,  giving  their  names,  between  May  1, 
1910,  and  October  1,  1911,,  violated  the  law  by  selling  and 
giving  away  intoxicating  liquors  during  the  hours  pro- 
hibited by  law  and  on  election  days  and  Sundays.  It  con- 
tinues: "That  during  the  period  covered  by  and  men- 
tioned in  the  information  filed  in  this  case,  to  wit,  from 
May  1,  1910,  to  October  1,  1911,  and  while  the  resiK)nd- 
ents  were  acting  as  fire  and  police  commissioners,  there 
were  many  and  repeated  violations  of  the  law  with  respect 
to  the  sale  of  intoxicating  liquors  by  persons  to  whom 
license  to  sell  had  been  granted,  by  the  sale  and  giving 
away  of  intoxicating  liquors  at  their  several  places  of 
business  between  the  hours  of  8  P.  M.  and  7  A.  M.,  also 
on  election  days  and  on  Sundays.  ♦  ♦  ♦  That  respond- 
ents personally  knew  of  some  instances  of  violations  of 
the  law  in  the  above  mentioned  respect;  that  many  com- 
plaints were  made  to  them  of  alleged  violations,  and  the 
repeated  and  continued  violations  in  tliat  regard  were 
such  as  that  thev  must  have  known  tliat  the  law  was  not 
being  observed  by  the  licensed  saloon-keepers,  but,  on  the 
contrary,  was  being  continually,  openly  and  notoriously 
violated ;  that  during  said  period,  and  at  times  when  illegal 
sales  were  made  in  violation  of  law%  the  front  doors  of  the 
saloons  were  'generally  closed  and  locked,  but  entrance 
thereto  was  obtained  through  side  and  rear  doors  by  those 
that  were  procuring  liquors  during  such  prohibited  hours; 
that  the  prevailing  sentiment  among  the  inhabitants  of 
said  city  of  South  Omaha  was  and  is  averse  to  the  require- 
44 
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uients  of  law  proliibiting  the  sales  of  liquor  between  the? 
hours  meutionod  and  on  election  days  and  Sundays,  and 
favored  a  poliry  tliat  permitted  the  obtaining  and  pur- 
chasing of   intoxicating   liquors  during  such    prohibited 
hours    and    on    Sundays;    that   the   respondents    neither 
tlieniselves  nor  tlirougli  the  police  department  made  any 
earnest,  continued  or  persistent  effort  to  enforce  the  law 
in  regard  U)  such  sales  or  to  prevent  violations  thereof,  or 
to  punish  those  guilty  of  such  violations,  nor  did  they  act 
in  good  faitli  regarding  the  enforcement  of  such  laws,  nor 
did  respondents  use  reasonable  effort  or  actively  endeavor 
eitlier  l)y  tlicmselves  or  tlirough  the  police  department  to 
secure  the  enforcement  of  such  laws,  and  they  failed  to 
adopt  any  eflicient  rules  and  regulaticms,  or  any  rules  and 
regulations  wliatever,  for  the  purpose  of  securing  the  en- 
forcement of  tlie  law  in  regard  to  sales  at  times  prohibited 
by  law,  and  to  punish  violations  tliereof,  to  control  the 
traffic  and  require  observance  of  the  law  in  that  regard 
*    *    *    That  no  continued,  persistent  or  determined  effort 
was  made  during  said  time  on  the  part  of  the  respondents, 
or  cans(Hl  to   be  made  by  tliem,  to  require  and  compel 
licensed  vendors  to  observe  the  law  by  abstaining  from 
tlie  sale  of  intoxicating  liquors  after  8  P.  M.  and  before 
7  A.  M.  and  on  (^lection  days  and  on  Sundays,  and  n(» 
sufficient  rnl(»s  nor  regulations  were  adopted  by  said  fire 
and  police  commissioners  with  the  view  of  requiring,  in- 
structing and  directing  the  members  of  the  police  force 
to  prevent  such  violations  and  to  punish  those  violating 
the  law  in  regard  to  such  prohibited  sales;  that  in  regard 
to  the  sales  f>f  intoxicating  liquors  by  licensed  vendors  or 
saloon-keejiers  between  the  hours  of  8  P.  M.  and  7  A.  M. 
and  on  election  days  and  on  Sundays  during  the  period  of 
time  mentioned  in  the  information,  to  wit,  from  May  1, 
1910,  to  ()ct()l)(T  1,  1911,  resp(mdents  have  wilfully  re- 
fused, failed  and  neglected  to  enforce  the  law^  which   it 
was  their  duty  to  enforce  witliin  the  meaning  of  said  sec- 
tion  1731a."     The  referee  finds  as  conclusions  of  law: 
"(1)   That  respondents  and  each  of  them  have  forfeited 


Vol.  92]  SEPTEMBER  TERM,  1912.  643 


State  ▼.  Ryan. 


their  right  and  title  to  the  office  of  member  of  the  board 
of  fire  and  police  commissioners  of  the  city  of  South 
Omaha  now  held  by  them.  (2)  Tliat  a  judgment  of  ouster 
should  be  entered  removing  them  and  each  of  them  from 
such  office." 

Exceptions  were  filed  to  the  findings  of  facts  adverse  to 
the  respondents,  and  also  to  the  report,  for  the  reason  that 
the  referee  did  not  make  any  findings  upon  the  issues  ten- 
dered by  the  amended  and  supplemental  answer.  The 
case  has  been  submitted  upon  these  exceptions,  and  upon 
the  motion  of  the  attorney  general  to  confirm  the  report 
of  the  referee  and  for  a  judgment  of  ouster. 

We  will  first  consider  the  contention  of  the  respondents 
that  the  evidence  is  not  sufficient  to  sustain  a  finding  that 
the  respondents  have  wilfully  and  unlawfully  failed,  neg- 
lected and  refused  to  enforce  the  laws  of  the  state  of  Ne- 
braska. It  is  impossible  within  the  necessary  and  proper 
limits  of  this  opinion  to  set  forth  the  evidence.  Each  of 
the  respondents  testifies  that,  while  he  had  no  personal 
knowledge  of  violations  of  the  liquor  law,  complaints  came 
to  him  that  the  laws  regulating  tlie  liquor  traffic  were  be- 
ing violated,  and  that,  in  consequence  thereof,  a  resolu- 
tion was  passed  by  the  board  instructing  tlie  chief  of  police 
to  exert  every  energy  in  the  pursuit  and  conviction  of 
offenders  against  the  law.  It  is  shown  that  this  resolu- 
tion was  adopted  unanimously  and  communicated  to  the 
chief  of  police  and  to  the  officers  under  his  control  and 
direction.  There  is  evidence  in  the  record  that  as  to  some 
of  the  salo^m-keepers,  these  respondents  endeavored  to 
enforce  the  law,  but  the  conclusion  which  we  draw  from 
the  testimony  as  a  whole  is  that  the  findings  of  fact  to 
which  exceptions  were  taken  are  amply  supported  by  the 
testimony.  We  are  also  inclined  to  the  view  that  the 
evidence  as  to  the  approval  of  bonds  would  justify  a  con- 
clusion less  favoral)le  to  respondents  than  that  drawn  by 
the  referee. 

Respondents  contend  that  they  are  not  holding  the  same 
terms  of  office  that  they  held  when  these  proceedings  com- 
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iiienoHl,  and  caunot  be  removed  from  their  present  office 
iM^ause  of  iiiiscouilurt  committed  during  a  prior  term. 
This  contention,  however,  was  made  and  disposed  of  at  a 
prior  hearing  in  this  case  (State  v.  Ryan,  91  Neb.  696), 
and  it   is  unnecessary   to  repeat  what  is  said  in  that 

opinion.  , 

The  sui>i)lementary  and  amended  answer  filed  with  the 
referee,  however,  se^-ks  to  raise  for  the  second  time  this 
issue  upon  other  grounds,  and  while,  on  account  of  the  late 
day  of  its  tender,  we  perhaps  should  not  allow  it  to  be 
tiled,  we  have  considered  its  allegations  as  a  part  of  the 
issues.     It  pleads,  in  substance,  that  the  amendatory  act 
(laws  1911,  ch.  12)  was  not  passed  in  accordance  with 
the  re<iuirenients  of  the  constitution,  and  is  illegal  and 
void,  and,  hiaiee,  that  respondents'  term  ended  in  April, 
1912.    It  is  said  that  the  original  bill  (Senate  File  No.  93) 
was  introdured  within  40  days  after  the  meeting  of  tlie 
legislature  provided   for  that  purpose,  and  that  on  the 
52d   legislative  day  the  legislature  attempted  to  amend 
the  bill  with  respect  to  the  terms  of  officers  of  the  city, 
and  the  time  and  manner  of  holding  city  elections,  and 
that  the  sections  thus  souglit  to  l)e  changed  were  in  nowise 
referred  to  in  the  original  bill  and  hear  no  relation  thereto. 
The  bill,  as  originally  introduc(Hl,  provided  for  the  amend- 
ment of  certain  sections  of  the  charter  of  South  Omaha. 
The  amendments  made  to  the  bill  provided,  in  addition, 
for  the  amendment  of  certain  other  sections  of  the  charter. 
It  is  contended  that  since  this  cotirt  Ims  held  that  under 
a  restrictive  title  of  an  amendatory  act  the  amendment 
must  be  germane  to  the  original  section  proposed  to  be 
chang(*d,  and  since,  after  the  time  for  the  introduction  of 
bills  had  expired,  certain  new  sections  were  embraced  in 
this  act  by  amendment,  the  principles  announced  in  State 
V.  Tihhcts,  52  Neb.  228,  apply,  and  the  amendment  is  void. 
We  think  this  n^sult  does  not  follow.    The  legislature  has 
full  control  over  the  passage  of  bills,  and  may  amend  the 
same  and  the  title  to  the  same  at  any  time  permitted  by 
its  ruh^s  during  their  progress  through  the  legislature.    If 
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the  amendment  is  germane  to  the  subject  of  the  original 
bill,  and  not  an  evident  attempt  to  evade  the  constitution, 
the  fact  that  the  time  limit  for  new  bills  has  expired  is 
immaterial.  A  case  directly  in  i)oint  is  Common.  Council  of 
Detroit  V.  ISchmid,  128  Mich.  379,  in  which  it  is  said:  "Sec- 
tion 28,, art.  4,  of  the  constitution,  providing  that  no  new 
bill  shall  be  introduced  in  the  legislature  after  the  expira- 
tion of  the  first  50  days  of  the  session,  does  not  prevent 
the  substitution  of  one  bill  for  another  after  such  period, 
provided  the  subject  matter  o(  the  substituted  bill  is  ger- 
mane to  the  general  purpose  indicated  by  the  title  of  the 
original  bill.  Under  this  rule,  a  bill  purporting  by  its 
title  to  amend  a  specified  section  of  a  city  charter,  witliout 
stating  the  subject  of  the  section,  may  liave  substituted 
for  it  a  bill  to  amend  a  certain  other  section  of  the  same 
charter,  the  subject  matter  of  which  has  no  necessary  con- 
nection with  that  of  the  former  section."  See,  also.  Attor- 
ney Oeneral  v.  i^tryker,  141  Mich.  437;  Pack  v.  Barton, 
47  Mich.  520;  Hale  v.  Mvacttigan,  114  Cal.  112.  Further- 
more, the  language  of  the  opinion  in  the  Tihhets  case  is 
applicable  to  the  amendment  by  a  new  statute  of  a  pre- 
viously existing  law,  and  not  to  the  amendment  in  the  leg- 
islature of  a  mere  bill  for  an  act. 

It  is  also  contended  that  the  bill  was  not  read  at  large 
in  either  house  on  three  different  days,  and  that  the 
journals  of  the  house  and  senate  show  this  to  be  the  fact. 
The  fact  that  after  amendments  have  been  made  the  bill 
as  amended  is  not  read  upon  three  diflferent  days  is  not 
material  or  essential.  If  this  was  necessarj-  and  each 
amendment  necessitated  three  separate  readings  of  the  bill 
in  each  house  thereafter,  the  pi'ocess  of  legislation  would 
be  interminable.  State  v.  Liedtke,  9  Neb.  490;  Cleland 
V.  Anderson,  66  Neb.  252,  262.  As  to  the  other  point,  we 
have  examined  the  original  enrolled  bill  and  the  recorded 
history,  in  the  office  of  the  secretary  of  state,  of  its  prog- 
ress through  the  legislature.  These  show  that  the  title  to 
the  bill  was  amended  in  the  senate  before  it  reached  the 
house;  that  it  was  sent  to  the  house  under  the  amended 
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title,  and  read  there  the  first  time  under  the  same;  that 
the  house  reiH)rted  to  the  senate  that  it  had  passed  the  bill 
under  the  amended  title;  that  it  was  enrolled  under  the 
proper  title,  as  certified  by  the  joint  committee;  and  that 
it  was  certified  by  the  proper  officers  as  having  passed 
under  the  proper  title.  The  only  discrepancy  is  that  the 
printed  house  journal  recites  that  the  bill  under  its  proper 
numl>er,  but  under  the  original  title,  was  read  the  third 
time  and  passed.  It  is  apparent  that  the  statement  in 
the  printed  journal  that  the  bill  was  read  in  the  house  for 
the  third  time  by  its  original  title  is  erroneous.  Consid- 
ering the  whole  history,  and  applying  the  presumptions  of 
validity,  we  are  satisfied  that  the  bill  followed  the  con- 
stitutional route.    State  t\  Moore,  37  Neb.  ISs 

It  is  also  urged  that  the  state  of  Nebraska  is  estopped 
to  urge  that  res])ondents'  term  of  office  did  not  expire  in 
April,  1912,  for  the  reascm  that  certain  proceedings  were 
had,  entitled  the  State  of  Nebraska,  ex  rel.  Thomas  Hoe- 
tor  and  August  Miller,  v.  Patrick  J.  Trainor  and  Frank 
H.  (T(K>d,  the  Mayor  and  City  Clerk  of  South  Omaha,  to 
compel  the  calling  of  an  election  on  April  2,  1912,  in  the 
city  of  South  Omaha  for  the  election  of  city  officials,  in- 
cluding members  of  the  board  of  fire  and  police  commis- 
sioners. As  a  result  of  the  suit  a  peremptory  writ  was 
issued  ccmimanding  the  calling  and  holding  of  the  election. 
At  this  election  the  respondents  were  elected  to  a  term 
of  office  beginning  on  the  9th  day  of  April,  1912.  Re- 
siKmdents  argue  that,  since  the  state  went  into  the  district 
court  alleging  that  the  terms  of  the  city  officers  elected 
in  April,  1910,  expired  in  April,  1912,  and  obtained  the 
writ  mentioned,  it  is  now  estopx>ed  to  say  that  the  re- 
spondents aro  still  holding  tlie  term  for  which  they 
were  elected  in  1910.  This  position  is  untenable.  Under 
the  statutes  of  this  state,  any  citizen  may  sue  out  writs  of 
mandamus  witliout  application  to  the  prosecuting  attor- 
ney. Comp.  St.  1911,  ch.  71,  sec.  2.  This  being  so,  we 
can  see  no  basis  upon  which  an  estoppel  against  the  state 
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can  arise.     We  have  cot  been  cited  to  any  authority  so 
holding,  and  are  satisfied  that  none  such  can  be  found. 

It  is  insisted  that  the  information  does  not  state  a 
cause  of  action  for  a  wilful  failure  to  enforce  the  saloon 
closing  laws.  Tlie  gist  of  the  argument  on  this  point  is 
that,  under  the  statute,  it  is  not  the  duty  of  the  board  of 
fire  and  police  commissioners  to  file  complaints  or  to 
prosecute  violations  of  the  law,  and  that  such  matters  are 
under  the  sphere  of  duty  of  the  mayor  and  chief  of  police. 
But  the  charter  provides:  "The  board  of  fire  and  police 
commissioners  shall  have  the  power,  and  it  shall  be  the 
duty  of  said  board  to  appoint  a  chief  of  police,  and  such 
other  officers  and  policemen,  all  of  whom  shall  be  electors 
of  such  city,  to  the  extent  that  funds  may  be  provided  for 
by  the  mayor  and  council,  to  pay  their  salaries,  and  as 
may  be  necessary  for  tlie  proper  protection  and  efficient 
policing  of  the  city,  the  chief  of  jwlice  and  all  other  police 
officers  and  polfcemen  shall  be  subject  to  removal  by  the 
board  of  fire  and  police  commissioners  under  such  rules 
and  regulations  as  may  be  adopted  by  said  board,  when- 
ever said  board  shall  consider  and  declare  such  removal 
necessary  for  the  proper  management  or  discipline  or  for 
the  more  effective  working  or  service  of  the  police  depart- 
ment. *  *  ♦  It  will  be  the  duty  of  said  board  of  fire 
and  police  commissioners  to  adopt  such  rules  and  regula- 
tions for  the  guidance  of  the  officers  and  men  of  said  de- 
partment, for  the  appointment,  protection,  removal,  trial, 
or  discipline  of  officers  or  policemen  as  said  board  shall* 
consider  proper  and  necessary."  Section  8262,  Ann.  St. 
1911.  It  further  provides:  "The  chief  of  police  shall  have 
the  supervision  and  control  of  the  police  force  of  the  city, 
and  in  that  connection  he  shall  be  subject  to  the  orders  of 
the  board  of  fire  and  police  commissioners,  and  all  orders 
relating  to  the  direction  of  the  p)olice  force  shall  be  given 
through  the  chief  of  police,  or,  in  his  absence,  to  the  officer 
in  charge  of  the  police  force."  Section  8263,  Ann.  St. 
1911. 

In  State  v.  Donahue^  91  Neb.  311,  where  it  was  sought 
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to  remove  the  chief  of  police  of  Omaha  under  like  pro- 
ceedings, and  where  tlie  provisions  in  the  charter  of  the 
city  were  almost  identictal  in  resi)ect  to  the  powers  and 
duties  of  the  hoard  of  fire  and  police  commissioners  and 
the  chief  of  police,  it  was  held  that  the  chief  of  police  was 
not  subject  to  removal,  even  though  palpable  and  open  in- 
fractions of  law  were  proved,  for  the  reason  that  he  was 
carrying  out  the  policy  of  his  superiors,  the  board  of  fire 
and  police  commissioners.  The  opinion  says:  "He  was 
appointed  by  the  mayor  and  police  board.  He  was  remov- 
able by  them  at  their  pleasure.  They  had  all  of  the  in- 
formation in  regard  to  existing  conditions  that  the  re- 
spondent had.  He  knew  what  had  been  determined  by 
his  superiors  to  be  a  sufficient  and  proper  enforcement  of 
the  law.  He  knew  that  if  he  violated  their  policy  they 
might  be  expected  to  immediately  remove  him  in  favor  of 
one  who  would  obey  instructions.  *  *  * .  If  he  in  good 
faith  believed  that  it  was  his  duty  to  take  such  action  in 
regard  to  the  enforcenieut  of  the  law  as  the  mayor  and 
board  of  fire  and  police  commissioners  prescribed  for  him 
he  may  have  been  mistaken,  but  it  does  not  clearly  appear 
that  he  acted  wilfully."  In  the  concurring  opinion  of  the 
chief  justice  we  find  this:  "Questions  of  this  kind  must 
be  solved  by  a  consideration  of  the  facts  in  each  particular 
case.  If  the  mayor  and  police  board,  admittedly  the 
superiors  of  the  chief  of  police,  knowingly  and  wilfully 
^tand  in  the  wav  of  the  enforcement  of  the  law  bv  their 
subordinate  ofHcers,  it  seems  clear  that  they  should  not 
escape,  and  the  whole  of  the  penalties  of  the  law  inflicted 
upon  their  subordinates."  The  chief  of  police  is  not  liable 
under,  this  decision  (as  to  which  the  writer  dissented). 
If  his  superiors  arc  likewise  invulnerable  to  assault  for 
failure  to  enforce  the  law,  as  respondents  contend,  the 
remedial  stat  nte  under  which  these  proceedings  are  brought 
may  as  well  be  rei)ealed. 

The  evidence  convinces  us  that  the  conduct  of  the  re- 
spondents was  such  as  to  raise  the  bulwark  of  the  Donahue 
case  against  every  attempt  by  the  state  to  remove  the 
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police  oflBcers  of  the  city  for  such  derelictions  of  duty  as 
charged  here,  and  that  the  information  is  sufficiently 
specific  in  the  respect  mentioned. 

On  the  whole  case,  we  are  of  the  opinion  that  the  report 
of  the  referee  is  eminently  fair  and  just  to  the  respondents, 
giving  them  the  benefit  of  every  doubt,  and  giving  full 
wf^ight  to  all  the  evidence  produced  in  their  behalf.  We 
are  also  satisfied  that  the  evidence  is  ample  to  sustain  the 
conclusions  of  law.  The  exceptions  are  overruled,  the 
report  of  the  referee  confirmed,  and  judgment  of  ouster 
rendered  as  prayed. 

Judgment  op  gusteb. 


Harry  L.  Norton,  appellant,  v.  Lincoln  Tracjtion 

Company,  apprllke. 

Filed  December  18, 1912.    No.  16,845. 

New  Trial:  Amount  of  Damages.  "In  an  action  for  personal  itijurieg, 
a  new  trial  will  not  be  granted  on  account  of  smaliness  of 
damages."    0*Reilly  v.  Hoover,  70  Neb.  357. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

M.  L.  Kimmel,  T,  J.  Doyle  and  0-.  L.  De  Lacy,  for  ap- 
pellant. 

(7.  8.  Allen,  contra. 

Rose,  J. 

This  is  an  action  to  recover  damages  in  the  sum  of 
|10,000  for  personal  injuries  caused  by  the  alleged  negli- 
gence of  defendant  in  running  a  street  car,  on  which  plain 
tiff  was  a  passenger,  rapidly  around  a  curve  at  Sixteenth 
and  M  streets  in  the  city  of  Lincoln,  and  in  throwing  him 
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violently  to  the  pavement.  The  answer  was  a  general  de- 
nial and  a  plea  of  negligence  on  the  part  of  plaintiff.  From 
a  judgment  on  a  verdict  in  favor  of  plaintiff  for  one  dol- 
lar^  he  has  appealed. 

The  controlling  question  for  review  is  the  sufficiency  of 
the  evidence  to  sustain  a  verdict  for  one  dollar  only. 
Plaintiff  was  seriously  injured.  The  jury  found  in  his 
favor.     He  insists  that  evidence  of  his  hospital  expenses 

« 

and  of  other  definite  items  of  pecuniary  damage  amount- 
ing to  1220.70  is  undisputed;  that  therefore  the  verdict  is 
too  small  to  be  sustained  by  the  evidence;  and  that  con- 
sequently a  new  trial  should  be  granted.  Defendant's 
answer  to  this  argument  is  that  section  315  of  the  code  for- 
bids the  granting  of  a  new  trial  on  account  of  the  small- 
ness  of  damages  awarded  by  a  jury  in  an  action  for  per- 
sonal injuries.  The  precise  question  was  considered  in 
O'Reilly  v.  IToorcr,  70  Neb.  357,  and  it  was  there  held: 
"In  an  action  for  personal  injuries,  a  new  trial  will  not 
be  granted  on  account  of  smallness  of  damages."  Section 
315  of  tlie  code,  though  repealed  in  1911  (laws  1911,  ch. 
169),  was  in  force  when  the  trial  court  overruled  plain- 
tiff's motion  for  a  new  trial  in  the  present  action,  and  is 
binding  on  the  parties  thereto.  The  judgment  below  can- 
not be  reversed  without  overruling  the  case  cited,  and  it 
is  deemed  inadvisable  to  do  so.  Adherence  to  that  case 
leaves  the  proceedings  below  without  error. 

Affirmbd. 


•, ;  '-'•" 


Philip  C.  Rchroeder,  appellant,  v.  Lodge  No.  188, 
Independent  Order  of  Odd   Fellows,  bt  al.,  ap- 

PELLEFaS. 

Filed  December  18,1912.    No.  16,838. 

1.  Trial:  iNSTwrcTfONs:  Isst'Es:  Submtrston  of  Pi.eadings  to  Jury. 
It  is  the  duty  of  the  court  to  fairly  and  fully  state  the  issues  to 
the  Jury:  and,  when  it  has  done  so,  there  is  no  necessity,  nor  to 
it  a  commendable  practice,  to  permit  the  Jury  to  take  the  plead- 
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ings  with  them  to  the  jury  room;  but  the  action  of  the  court  In 
doing  80  is  not  sufEieient  ground  for  a  reversal  of  the  judgment, 
where  it  appears  that  such  action  was  not  prejudicial  to  the  party 
complaining  thereof. 

2.  :  :  Failure  to  Request.  "Before  error  can  be  predi- 
cated upon  the  failure  of  the  court  to  present  a  particular  feature 
of  a  case  to  the  jury,  the  party  complaining  should,  by  an  appro- 
priate instruction,  request  the  court  to  charge  upon  that  feature." 
Oerman  Nat.  Bank  v.  Leonard^  40  Neb.  676. 

3.  :  '-—i  Repetition.  While  frequent  repetition  of  a  proposi- 
tion in  the  instructions  of  the  court  should  be  avoided,  and  In 
some  cases  may  constitute  prejudicial  error,  it  will  not  be  so  held 
where  it  appears  that  the  party  complaining  was  not  prejudiced 
thereby. 

4.  Negligence:   Action:    Construction  of  Wall.    One  who  constructs 

a  wall  so  that  if  it  falls  it  will  fall  upon  and  Injure  the  adjoining 
premises  is  bound  to  so  construct  it  that  it  will  withstand  any 
gales  which,  from  past  experience,  are  reasonably  to  be  expected 
in  that  locality. 

5.  Evidence  examined,  but  on  account  of  its  voluminous  character  not 

set  out,  and  held  sufficient  to  sustain  the  verdict  of  the  jury. 

Appeal  from  the  district  court  for  Phelps  county: 
IlABRY  S.  DuNGAN,  JUDGE.    Affirmed. 

W.  8.  M  or  Ian  and  James  I.  Rhea,  for  appellant. 
TF.  D.  Oldham  and  G.  Norberg,  contra, 

FawcbtT,  J. 

Plaintiflf  brought  this  action  in  the  district  court  for 
Phelps  county,  to  recover  damages  to  his  store  build- 
ing and  merchandise,  occasioned  by  the  falling  of  a  brick 
wall  of  a  building,  being  constructed  by  defendants,  ad- 
joining his  building  on  the  north.  There  was  a  verdict 
and  judgment  for  defendants,  and  plaintiff  appeals. 

This  action  was  brought  against  the  lodge,  its  building 
committee,  the  independent  contractor,  and  the  contrac- 
tor's bondsmen.  The  amended  petition  alleges  that  the 
building  was  erected  in  an  unskilful  and  negligent  man- 
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ner;  that  the  wall  of  the  building  was  carelessly  and  neg- 
ligently built  so  that  it  overtopped  plaintiffs  building  12 
feet;  that  it  was  allowed  to  remain  in  a  green  and  imma- 
ture condition,  without  properly  bracing  or  staying  the 
same,  without  joists,  anchors  or  stays,  and  was  permitted 
to  remain  unsupported  so  that  it  was  liable  to  be  blown 
down,  and  that,  as  a  result  thereof,  it  was  blown  down 
upon  plaintiflf's  building,  causing  damage  to  plaintiff  in 
the  sum  of  $3,000 ;  that  the  falling  of  the  wall  was  caused 
by  a  severe  wind  upon  January  28,  1909.  Upon  the  trial 
all  of  the  defendants  were  released  by  the  instructions  of 
the  court  except  the  contractor,  defendant  Anderson.  As 
to  him  the  case  was  submitted  to  the  jury.  No  error  is 
urged  here  by  reason  of  the  release  of  the  other  defend- 
ants, and  tlie  case  will  therefore  be  considered  only  as  to 
defendant  Anderson,  who  will  be  hereinafter  referred  to 
as  the  defendant. 

Tlie  answer  of  the  defendant  admits  that^  at  the  time 
of  the  injury  complained  of,  he  was  engaged  in  the  erec- 
tion of  the  brick  building  referred  to  in  plaintiff's  petition, 
and  alleges  that,  "at  the  time  of  the  injury  complained  of 
in  plaintiff's  amended  petition,  there  was  an  unprece- 
dented wind-storm  or  hurricane  that  swept  over  the  vil- 
lage of  Rertrand  and  the  adjacent  country ;  that  all  of  the 
injury  alleged  to  plaintiff's  property  by  reason  of  the  wall 
in  process  of  construction  by  this  defendant  was  occasioned 
by  the  act  of  God,  and  not  by  any  negligence  or  default 
on  the  part  of  this  defendant;"  alleges,  further,  that  the 
building  was  being  constructed  in  a  good,  workmanlike 
manner;  that  the  walls  were  well  braced  and  anchored; 
and  that  every  reasonable  precaution  was  exercised  by  de- 
fendant to  construct  the  building  in  a  good,  workmanlike 
manner;  and  denies  all  other  allegations  in  the  amended 
petition.  The  reply  was  a  general  denial.  Plaintiff  arofues 
five  assignments  of  error,  which  we  will  consider  in  their 
order. 

1.  "It  is  the  duty  of  the  trial  court  to  state  to  the  jury 
the  issues  on  whicli  they  are  to  find.     Reference  to  the 
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pleadings,  instead  of  a  statement  of  the  issues  directly,  is 
good  ground  for  reversal."  This  assignment  would  imply 
that  the  court  in  its  instructions  did  not  state  the  issues  to 
the  jury,  but  referred  them  to  the  pleadings  for  such 
issues.  The  fact  is,  the  court  in  its  statement  of  the  case 
set  out  the  allegations  of  the  pleadings  quite  fully ;  if  any- 
thing, more  so  than  was  necessary  ;•  and  then  added :  "You 
will  be  permitted,  gentlemen  of  the  jury,  to  take  the  plead- 
ings with  you  to  your  jury  room,  wherein  the  contentions 
of  the  parties  are  fully  set  forth,  namely,  the  amended 
petition,  the  separate  answers  of  the  defendant  Anderson, 
and  the  reply  of  the  plaintiff,  to  which  you  may  refer  for 
a  more  complete  statement  of  the  issues."  We  think  it 
would  have  been  better  if  the  court  had  not  done  this,  but 
doing  so  could  not  have  worked  any  prejudice  to  the  plain- 
tiflP,  for  the  reason  that,  so  far  as  the  issues  between  plain- 
tiff and  defendant  Anderson  were  concerned^  the  plead- 
ings would  not  show  anything  more  or  less  than  was  in- 
cluded in  the  statement  of  the  issues  by  the  court.  This 
assignment,  therefore,  is  without  merit. 

2.  "Where,  in  an  action  for  damages  caused  by  a  falling 
wall,  the  answer  admits  that  the  wall  fell,  and  sets  up  an 
act  of  God  as  a  defense,  the  burden  of  proof  is  on  the  de- 
fendant." It  is  argued  that  the  statement  in  the  answer, 
"that  all  of  the  injury  alleged  to  plaintiff's  property  by 
reason  of  the  wall  in  process  of  construction  by  this  de- 
fendant was  occasioned  by  the  act  of  God,"  is  an  admission 
that  the  wall  fell  and  that  plaintiff's  property  was  injure<l 
thereby,  and  is  an  attempt  to  avoid  liability  by  pleading  an 
act  of  God;  that  this  issue  makes  out  a  prima  facie  case 
against  the  defendant,  and  that  therefore  the  burden  of 
proof  was  upon  the  defendant  to  establish  his  defense  that 
the  injury  was  caused  by  an  act  of  God.  It  is  further 
argued  that  instruction  No.  2  and,  to  some  extent,  instruc- 
tion No.  4  "are  so  worded  as  to  lead  the  jury  to  believe 
that  under  the  pleadings  there  was  nothing  for  the  defend- 
ants to  do.  The  whole  burden  of  proof  is  on  the  plaintiff. 
They  entirely  ignore  the  fact  that  the  admissions  of  Ander- 
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?on'8  answer  make  out  a  prima  fade  case  for  the  plaintifE. 
In  other  words,  these  instructions,  at  the  start,  give  the 
jury  to  understand  that  there  is  a  presumption  that  the 
wind  was  an  act  of  God,  and  that  the  burden  was  on  the 
{ilaintiff  to  prove  tliat  the  wind  was  not  an  act  of  God,  and 
tliat  the  wall  fell  because  of  defendants'  negligence/'  While 
we  agree  with  plaintiffs  contention  that,  where  the  act  of 
God  is  pleaded  as  a  defense,  the  burden  is  upon  the  de- 
fendant to  establish  his  plea  {City  of  McCook  v.  McAdams, 
7fi  Neb.  11),  we  cannot  concur  in  his  construction  of  in- 
struction No.  2.  That  instruction  is  the  one  ordinarily 
j^iven.  It  reads  as  follows:  "The  court  instructs  you, 
gentlemen  of  the  jury,  that  the  burden  of  proof  in  this 
ease  is  upon  the  plaintiff,  and  before  he  would  be  entitled 
to  recover  he  must  establish  by  a  preponderance  of  the 
evidence  the  truth  of  every  material  allegation  in  his 
anuMided  petition,  not  admitted  by  the  defendants,  which 
material  allegations  are:  (1)  That  the  walls  of  the  Odd 
Fellows'  building  fell  as  a  result  of  the  negligence  and 
<*nrelessn(*ss  of  the  defendant  contractor,  Magnus  Ander- 
son; (2)  that  plaintiffs  property  was  damaged  by  reason 
of  the  falling  of  the  walls  of  said  building;  and  (3)  the 
amount  of  siiid  damage."  It  will  be  seen  that  this  instruc- 
tion is  directed  solely  to  the  plaintiffs  petition,  and  tells 
the  jury  what  the  plaintiff  must  establish,  in  the  first  in- 
stance, in  order  to  entitle  him  to  recover.  In  that  respect 
the  instruction  is  correct.  Instruction  No.  4  simply  told 
the  jury  that  "the  burden  is  upon  the  plaintiff,  and  it  is 
for  him  to  prove  every  material  allegation  of  his  petition 
by  a  preponderance  of  the  evidence.  If,  upon  any  one  or 
more  of  the  material  allegations  of  the  plaintiffs  petition, 
the  evidence  is  evenly  balanced,  or  if  it  preponderates  in 
favor  of  the  defendant,  then  the  plaintiff  cannot  recover, 
and  the  jury  should  find  for  the  defendant."  This  instruc- 
tion also  applied  to  the  case  in  chief  by  the  plaintiff,  and 
is  correct. 

After  having  instructed  the  jury  as  to  the  allegations 
contained  in  plaintiffs  petition,  and  what  it  was  necessary 
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for  the  plaintiff  to  prove  in  support  thereof,  the  instruc- 
tions take  up  defendant's  answer,  when  we  have  the  fol- 
lowing: "Instruction  No.  10.  The  court  instructs  the 
jury  that  the  defendant  Magnus  Anderson  has  pleaded  as 
a  defense,  in  this  cause  of  action,  that  the  walls  of  the 
building  in  controversy  were  in  process  of  erection  by  him 
at  the  time  of  the  injury  complained  of  by  the  plaintiff; 
that  he  was  erecting  the  building  in  a  good  and  workman- 
like manner,  and  had  placed  the  proper  protection  and 
braces  around  and  against  the  walls  to  protect  them 
against  falling  down  from  any  condition  of  the  elements 
that  might  reasonably  have  been  anticipated  at  the  time 
and  place  at  which  the  building  w^as  being  constructed, 
and  that  the  injury,  if  any  which  the  plaintiff  received,  was 
occasioned  by  an  unexpected  wind-storm  of  unprecedented 
velocity  in  the  vicinity  in  which  the  building  was  being 
constructed,  and  the  injury  to  the  plaintiff  was  occasioned 
by  the  act  of  God,  and  not  by  any  negligent  act  on  the  part 
of  the  defendant  Magnus  Anderson."  This  was  a  correct 
statement  of  the  defense  as  pleaded  by  defendant. 

Then  followed  instruction  No.  11 :  "The  court  instructs 
you  that  by  the  defense  which  is  styled  in  legal  t<?rms  'the 
act  of  God'  is  meant  some  inevitable  accident  which  can- 
not be  prevented  by  human  skill  and  foresight,  but  results 
solely  from  natural  causes,  such  as  cyclones,  eartliquakes, 
tempests,  floods  or  inundations,  and  if  you  believe  from 
the  evidence  that  the  injury  to  the  plaintiff  was  occasioned 
solely  by  the  wind-storm  of  unexpected  and  unprecedented 
violence,  and  not  by  any  negligent  act  of  the  defendant  in 
the  construction  of  the  building,  then  your  verdict  should 
be  for  the  defendant."  The  only  objection  which  could  be 
urged  to  instruction  No.  11  is  that  it  doe^  not  in  express 
terms  say  that  "the  burden  is  upon  the  defendant"  to 
prove  the  facta  which  the  jury  are  therein  told  they  must 
find  in  order  to  warrant  their  returning  a  verdict  for  the 
defendant.  The  most  that  can  be  said,  therefore,  is  that 
the  instruction  is  not  suflficiently  explicit.  If  the  plaintiff 
desired  a  more  explicit  statement,  he  should  have  brought 
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the  matter  to  the  attention  of  the  court  by  a  requeet  for 
an  instruction  that  would  be  satisfactory  to  him.  Not  hav- 
ing done  so,  this  assignment  must  fail.  Burlitigton  &  M. 
R.  R.  Co.  V.  Schluntz,  14  Neb.  421 ;  German  Nat.  Bank  i?. 
Leonard,  40  Neb.  676. 

3.  "The  frequent  repetition  of  a  proposition  in  the  in- 
structions of  the  court  gives  the  same  undue  prominence, 
and  is  therefore  error."  This  assignment  is  ba.sed  upon 
instruction  No.  14,  given  by  the  court  on  its  own  motion, 
and  instructions  10,  11  and  12,  given  at  the  request  of  de- 
fendant. The  contention  is  that  tlie  court  in  all  four  of 
those  instructions  told  the  jury  that  the  defendant  was  not 
liable  if  they  found  tlie  injurj^  to  the  plaintiff's  building 
resulted  from  an  extraordinary  windstorm,  and  not  from 
the  negligence  of  tiie  defendant.  As  the  Cimrt  had  covered 
that  proposition  quite  fully  in  its  instruction  No.  14,  it 
really  was  not  necessary  for  it  to  have  given  the  three  in- 
structions requested  by  defendant;  but  we  are  unable  to 
see  how  the  plaintiff  was  prejudiced  by  the  court's  giving 
prominence  to  the  fact  that,  in  order  to  exonw^te  the  de- 
fendant, the  jury  would  have  to  find  that  the  injury  to 
plaintiff's  building  resulted  from  an  extraordinary  wind- 
storm, and  not  from  the  negligence  of  the  defendant.  Had 
the  court  given  all  four  of  those  instructions  upon  its  own 
moti(m  and  plaintiff  had  recovered  a  verdict,  we  can  ao- 
derstand  how  defendant  might  have  felt  aggrieved  at  such 
repetitions;  but  they  certainly  could  not  have  operated 
to  plaintiff's  prejudice. 

4.  "It  is  the  duty  of  a  person  building  a  brick  wall  close 
to  the  premises  of  anotlier  to  so  construct  the  same  that  it 
will  withstand  all  gales  which  are  reasonably  to  be  ex- 
pected in  that  locality.  A  wall  which  will  merely  with- 
stand  ordinary  storms  is  not  sufficient."  Upon  this  point, 
plaintiff  C(miplains  of  the  action  of  the  court  in  giving 
instruction  No.  12,  requested  by  defendant,  and  refusing 
instruction  No.  4,  requested  by  plaintiff.  The  objection 
to  No.  12  is  based  upon  this  lanpfuage  in  the  instruction: 
"The  court  instructs  the  jury  that,  in  the  construction  of 
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the  walls  in  controversy,  the  defendant  Anderson,  as  con- 
tpactx)r  and  builder  of  said  wall,  would  be  liable  to  the 
plaintiff  for  injury  occasioned  to  his  property  by  the  negli- 
gent construction  of  the  walls  or  the  failure  of  the  defend- 
ant to  properly  guard  and  brace  said  walls  against  any 
ordinary  storm  or  wind  that  may  have  reasonably  been 
expected  to  have  occurred  at  the  time  and  place  at  which 
the  building  was  constructed."  If  this  language  stood 
alone  in  the  instruction,  plaintiff  might  have  cause  for 
complaint;  but  it  is  followed  by  the  following,  separated 
only  by  a  comma  from  what  we  have  already  quoted: 
"And  the  defendant  Anderson  would  be  liable  for  all  con- 
sequence connected  with  the  construction  of  the  wall, 
which  might  have  been  foreseen  and  expected  as  a  result  of 
his  conduct,  but  he  would  not  be  liable  for  any  conse- 
quence which  he  could  not  have  foreseen  and  was  not 
morally  obliged  to  take  into  consideration  in  the  prosecu- 
tion of  his  work,  and  if  the  jury  believe  from  the  evidence 
in  this  case  that  the  proximate  cause  of  the  injury  to 
plaintiff's  building  and  contents  was  a  wind  of  unusual 
and  unexpected  velocity  such  as  a  reasonable  man  would 
not  anticipate,  then  the  defendant  is  not  liable  for  the 
injury,  if  any,  which  may  have  been  suffered  by  the  plain- 
tiff, unless  you  find  from  the  evidence  that  the  defendant, 
Anderson,  neglected  to  put  proper  bracings  and  supports 
around  the  walls  of  the  building  which  he  was  construct- 
ing to  protect  them  against  such  ordinary  storms  and 
winds  as  might  have  been  reasonably  expected  at  the  time 
and  place  at  which  the  building  was  being  constructed." 
We  do  not  see  how  this  instruction,  taken  as  a  whole, 
could  have  misled  the  jury  into  believing  that  the  de- 
fendant was  not  bound  to  so  construct  and  protect  his 
wall  as  to  guard  against  any  wind-storm  which  niiglit  rea- 
sonably be  expected,  and  that  he  would  only  be  excused 
in  the  event  that  the  injury  resulted  from  a  "wind  of  un- 
usual and  unexpected  velocity  such  as  a  reasonable  man 
would  not  anticipate."  By  instruction  No.  4,  requested 
by  plaintiff,  and  refused,  the  court-  was  asked  to  instruct 
45 
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the  jury,  among  other  things,  that  "it  was  the  duty  of  the 
defendants  to  consider  what  was  likely  to  occur  during  a 
severe  or  strong  wind,  and  they  were  required  by  law  to  so 
erect  and  construct  the  walls  of  said  building  and  keep 
them  in  such  condition  they  would  withstand  the  condi- 
tions tliat  might  reasonably  and  ordinarily  be  exjiected 
in  the  country  where  they  were  erecting  said  building.  The 
principal  fact  in  this  case  left  for  you  to  determine  is; 
Did  the  defendants  so  erect  and  leave  the  walls  of  said 
building  in  a  condition  in  which  they  would  be  expected 
to  remain  and  be  reasonably  safe?  Did  they  do  all  that 
prudence  or  forethought  would  demand  of  them?  In 
other  words,  if  you  believe  a  wind-storm  might  be  expected 
in  the  country  where  said  building  was  built  that  would 
blow  over  or  down  said  walls  and  render  them  dangerous, 
then  negligence  wonld  be  chargeable  against  the  builders 
and  constructors  of  said  building."  The  last  sentence 
quoted  from  that  instruction  is  not  the  law,  even  under 
the  authorities  cited  by  plaintiff.  The  duty  devolving 
upon  the  defendant  was  not  to  guard  the  wall  against  such 
a  wind-storm  as  "might  be  expected."  It  was  to  guard  the 
wall  against  such  a  wind-storm  as  might  "reasonably"  be 
expected.  The  quotation  made  by  plaintiff  upon  this  point 
from  Corh  v.  Blossom,  162  Mass.  330,  so  states,  viz. :  "If 
a  person  builds  and  maintains  upon  his  premises  a  chim- 
ney so  that,  if  it  falls,  it  will  fall  upon  and  injure  the  ad- 
joining premises,  he  is  bound,  in  the  exercise  of  proper 
care,  to  construct  it  so  that  it  will  withstand  any  gales 
which  experience  shows  are  reasonably  to  be  anticipated 
in  that  locality."  That  is  a  correct  statement  of  the  law, 
and  it  shows  the  error  in  the  instruction  requested  by 
plaintiff. 

Finallv:  "The  verdict  is  not  sustained  by  the  evidence, 
but  is  contrary  thereto."  It  would  serve  no  good  purpose 
to  tset  out  the  voluminous  testimony  or  to  even  attempt  to 
give  a  synopsis  of  it  here.  It  is  sufficient  to  say  that  upon 
every  niatorial  point  it  is  conflicting,  and  is  ample  to  sus- 
tain the  verdict. 
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Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Mary  Butler,  appellant,  v.  Farmland  Mortgage  &  De- 
benture Company  et  al.,  appellees. 

Filed  December  18, 1912.    No.  16,893. 

Estoppel  by  Deed.     Siratton  v.  McDermott,  89  Neb.  622,  reexamined, 
reaffirmed,  and  the  case  at  bar  held  ruled  thereby. 

Appeal  from  the  district  court  for  Knox  county :  Ansox 
A.  Welch,  Judge.    Affirmed. 

M.  F.  Harrington  and  W.  R.  Butler ^  for  appellant. 

Fred  E.  Free  and  (?.  T.  Kelley,  contra. 

Fawcett,  J. 

The  land  involred  is  the  southeast  quarter  of  section  30, 
township  29  north,  of  range  4  west,  in  Knox  county,  Ne- 
braska. In  1890  one  Crittenden,  then  the  owner  of  the  land, 
executed  and  delivered  to  defendant  mortgage  company  a 
mortgage  thereon  to  secure  the  sum  of  |900,  due  and  pay- 
able October  1, 1895.  In  March,  1896,  Crittenden  sold  and 
conveyed  the  land  to  one  Jackson.  In  the  deed  Jackson,  the 
grantee,  was  designated  as  A.  R.  Jackson,  This  deed  was 
duly  recorded.  In  his  deed  Jackson  assumed  the  Critten- 
den mortgage.  Default  having  been  made  upon  the  mort- 
gage, the  loan  company,  in  April,  1896,  brought  suit  to 
foreclose  the  same  and  made  "A.  R.  Jackson"  a  defendant. 
Jackson  being  a  nonresident,  service  by  publication  was 
had  upon  him  by  the  name  which  api)eared  in  liis  deed  of 
convevance  from  Crittenden,  viz.,  A.  R.  Jackson.  A  decree 
of  foreclosure  was  entered,  and  at  the  sheriff's  sale  the 
loan  company  was  the  purchaser.  The  sale  was  confirmed 
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and  d(H*d  issued  to  the  loan  coinpany.  In  1901,  and  after 
Iiavincj  obtained  itn  sherilTs  deed,  the  defendant  loan  com- 
pany entered  into  a  contraet  with  one  Stevens  for  a  sale  of 
the  land.  Stevens  asnigncHl  his  interest  in  the  contract  to 
defendant  Cox,  and  defendant  McColley  is  a  tenant  nnder 
dnf^'udant  Cox.  In  view  of  the  conclusion  reached  in  this 
case?,  it  will  not  be  nei*essary  to  a[r«nn  refer  to  the  three 
last  named  defendants.  In  May,  11)05,  for  an  alleged  con- 
sideration of  $25,  plaint i£f  obtain<Ml  from  Jackson  a  quit- 
claim d(*<Ml  to  the  land.  Jackson's  name  appeared  in  the 
IkmIv  of  the  de(*d  as  A.  R.  Jackson,  and  the  deed  was  exe- 
cuted  and  acknowle^lged  in  the  same  manner.  Plaintiff 
hrou^lit  this  suit  in  the  district  court  for  Knox  county,  as 
such  jrrantee  of  Jackson,  to  redeem  from  the  mortgage 
alK)ve  referred  to  and  for  an  accounting  of  the  rents  and 
profits.  Fnmi  a  judgment  in  favor  of  the  defendants, 
jdaintilT  apjH^als. 

The  ground  upon  which  plaintiff  bases  her  claim  for 
reversal  is  that  the  foreclosure  of  the  mortgage  as  to  Jack- 
^.on  was  void,  for  the  reason  that  he  was  sued  by  the  initial 
letters  of  his  Christian  name,  and  that  the  service  by  pub- 
lication uinm  him  was  likewise  by  such  name.  In  plain- 
titrs  brief  it  is  urged  that  the  case  is  controlled  by  Ene- 
wold  V.  01  Men.  39  Neb.  59;  OilHm  v.  McDoirall,  66  Neb. 
SH;  TIerhage  v,  McKee,  82  Neb.  354;  Butler  t?.  Smith,  84 
Neb.  78,  and  other  cases,  which  are  to  the  effect  that,  "in 
law,  the  name  of  a  person  consists  of  one  given  name  and 
(me  surname,  the  two,  using  the  given  name  first  and  the 
surname  last,  constitute  such  person^s  legal  name;  and 
to  l)e  ignorant  of  either  the  given  or  surname  of  such  a  one 
is  to  be  ignorant  of  such  persim's  name  within  the  mean- 
ing of  S(Htion  118  of  the  code  of  civil  procedure  (EneiroJd 
r.  01  sen,  snpra) ;''  and,  "unless  a  defendant  sued  by  the 
initial  letters  of  his  name  under  section  148,  code  of  civil 
proccHlure,  is  served  personally  or  makes  an  appearance 
in  the  case,  the  judgment  or  decree  rendered  therein  is  not 
binding  upon  him."     OilUan  v,  MeDowaU,  supra. 

Defendants  contend  that,  Jackson  having  taken  a  deed 
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to  the  property  in  the  name  of  A.  R.  Jackson  and  recorded 
the  same  under  that  name,  and  plaintiff  having  accepted 
from  Jackson  a  deed  in  which  he  is  described  and  which  he 
executed  as  A.  R.  Jackson,  and  recorded  the  same,  they 
both  thereby  represented  to  the  world  tliat  A.  R.  Jackson 
was  JacksKm's  true  and  only  name,  and  that  i)laintiff  is 
now  estopped  to  claim  that  his  name  is  otlier  than  that 
set  out  in  those  deeds.  Defendants  insist  that  the  cases 
relied  upon  by  plaintiff  have  no  application  to  the  case 
at  bar,  but  that  the  case  is  ruled  by  Stratton  v.  McDer- 
niott,  89  Neb.  622.  We  think  defendants'  contention  is 
sound  and  must  be  sustained.  In  Stratton  v,  McDermott, 
the  doctrine  of  estoppel,  now  contended  for  by  defendants, 
was  fully  and  very  carefully  considered  by  this  court,  and, 
while  the  opinion  in  that  case  was  not  by  a  unanimous 
court,  it,  of  course,  has  the  same  force  and  effect  as  if  it 
had  been  unanimous.  In  that  case  the  cases  now  cited  and 
relied  upon  by  plaintiff  were  all  carefully  considered,  and 
this  court,  after  such  full  and  careful  consideration^  an- 
nounced the  law  as  contended  in  the  syllabus,  viz. : 

"1.  The  surname  and  an  initial  letter  mav  constitute 
the  full  name  of  an  individual,  and,  when  a  grantee  is  so 
named  in  his  title  of  record,  it  will  not  be  presumed  that 
he  has  another  name.  If  he  conveys  the  land  in  the  name 
by  which  he  holds  it  of  record,  he  will  be  estopped  as 
against  his  grantee  to  allege  that  it  is  not  his  true  name. 

"2.  A  deed  was  taken  in  the  name  of  H.  Emerson  as 
grantee.  It  was  duly  recorded,  and  the  grantee  took 
possession  of  the  land  thereunder.  There  wsis  nothing 
upon  the  deed  record  indicating  that  the  grantee  had  any 
other  name.  .  In  the  meantime  the  county  brought  an  ac- 
tion against  H.  Emerson  and  others  to  foreclose  its  lien 
for  taxes  which  were  delinquent  for  several  ye^irs;  the 
action  proceeded  to  foreclosure  and  sale,  and  sheriff's  deed 
issued,  which  it  is  stipulated  also  described  him  as  H. 
Emerson.  Held,  That  Emerson's  grantee  is  estopped  to 
allege,  in  an  action  to  cpiiet  his  title  against  the  purchaser 
at  said  sheriff's  sale,  that  his  grantor's  true  name  was  not 
H.  Emerson." 
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No  saftieieiit  reason  has  been  assigned  for  a  departure 
from  the  doctrine  so  carefully  considered  and  announc*ed 
in  Sinitton  v,  McDermott,  and  it  is  reaffirmed.  The  judg- 
ment of  the  district  court  being  in  harmony  therewith,  it  is 

Affirmed. 


Chari.bs  Deeder  v.  State  of  Nebraska. 

Filed  December  18,1912.    No.  17,752. 

1.  Evidence:   Sk(ondabt  Evidencb.    "What  the  law  requires  is  the  pro- 

duction of  original  evidence,  the  best  evidence  obtainable;  secon- 
dary evidence  being  admissible  only  when  for  some  reason  primary 
evidence  cannot  be  secured."    Donner  r.  Btate,  69  Neb.  56. 

2.  :    :    Fraud  at  Election:    Misreading  Bali^ots.    In  the 

proKccution  of  a  Judge  of  election  under  an  information  charging 
him  with  having  wilfully  and  wrongfully  misread  the  ballots  cast 
at  a  general  election,  the  ballots  cast  at  such  election  are  the  best 
evidence  of  how  and  for  whom  they  were  cast;  and,  unless  it  be 
first  shown  that  such  ballots  have  been  lost,  or  so  mutilated  as  to 
render  them  inadmissible  as  evidence,  secondary  evidence  of  such 
facts  is  not  admissible. 

Error  to  tlio  district  court  for  Hitchcock  county:  Harry 
S.  DlNCiAN,  Jud(;e.    Reversed. 

(J,  E.  KUhed  and  F.  M.  Flanshiirg,  for  plaintiflf  in  error. 

(inntt  (L  Martin,  Attorney  General,  and  Frank  E. 
lUUjerton,  contra. 

FAWC.E'IT,  J. 

Plaintiff  was  informed  against  in  the  district  court  for 
Ilitchi-ock  county.  The  gist  of  the  charge  is  that  defend- 
ant, hcin;::  a  duly  appointed,  qualified,  and  acting  .judge  of 
elect  inn  at  the  gtMieral  electitm  for  the  year  1909,  *^did  then 
and  there  fraudulently,  unlawfully,  knowingly  and  wil- 
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fully  violate  liis  official  oath  and  duty  in  that  said  Charles 
Deeder  did  not  then  and  there  cause  the  ballots  which  had 
been  then  and  there  taken  and  cast  at  said  election  to  be 
fully  read  and  ascertained,  and  did  not  then  and  there 
cause  a  true  statement  of  the  ballots  then  and  there  taken 
and  cast  at  said  election  to  be  made  according  to  the  best 
of  his  knowledge  and  ability,  in  that  said  Charles  Deeder 
did  then  and  there  fraudulently,  unlawfully  and  wilfully 
read  and  cause  to  be  read  and  counted  certain  ballots  to 
the  number  of  16,  or  some  other  number,  then  and  there 
caist  at  said  election  for  Ira  E.  Thomas  for  the  office  of 
county  clerk  of  said  countv,  in  favor  of  and  as  if  cast  for 
a  candidate  other  than  for  the  said  Ira  E.  Thomas ;"  with 
a  similar  charge  of  misreading  9  votes  for  the  office  of 
county  treasurer,  10  votes  for  the  office  of  sheriff,  5  votes 
for  the  office  of  superintendent  of  schools,  and  5  votes  for 
the  office  of  county  commissioner.  Defendant  was  found 
guilty  and  sentenced  to  a  fine  of  f300  and  imprisonment 
in  the  county  jaH  for  a  period  of  three  months,  from  which 
sentence  and  judgment  he  has  prosecuted  error  to  this 
court. 

Plaintiff  in  error,  whom  we  will  designate  as  defendant, 
has  assigned  and  discussed  12  separate  aKsignments  of 
error.  Assignment  No.  7  is,  as  stated  by  the  attorney  gen- 
eral, the  main  question  in  the  case.  Having  reached  the 
conclusion  that  tins  assignment  is  good,  and  that  the  judg- 
ment must  be  reversed  for  the  error  therein  complained  of, 
the  other  assignments  argued  will  not  be  considered.  This 
assignment  alleges:  "The  court  erred  in  j)ormitting  wit- 
nesses called  on  behalf  of  the  state  to  testifv  orallv,  (a) 
whether  or  not  plaintiflf's  exhibit  2  was  similar  to  the  bal- 
lot voted  by  them  at  the  election  in  controversy;  (b)  for 
whom  they  voted  for  the  several  county  offices  in  contro- 
versy; (o)  as  to  how  they  marked  the  ballots  cast  by 
them;  and  {d)  as  to  what  tickets  they  voted,  without  the 
production  of  the  ballots  which  would  be  the  best  evidence 
of  such  facts."  Upon  the  trial  the  ballots  were  not  pro- 
duced, nor  any  reason  given  for  not  producing  them.    The 
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precinct  poll  book,  a  blank  official  ballot  similar  to  those 
used  at  the  election,  and  a  card  containing  instructions 
to  voters  were  introduced  in  evidence.  The  i)oll  book 
shows  that  the  total  vote  polled  was  35.  There  were  in- 
dorsed on  the  information  the  names  of  42  witnesses,  over 
half  of  whom  were  called  to  testify.  The  evidence  shows 
that  Frank  Shank,  Roy  Bamett,  and  defendant  ax:ted  as 
judges  of  the  deration,  and  S.  S.  Powell  and  Prank  Wiley 
as  clerks;  that,  a  few  minutes  after  the  polls  closed,  the 
canvass  of  the  vote  was  entered  upon,  the  arrajigement  be- 
ing that  Barnett  was  to  hand  the  ballots  to  defendant, 
defendant  was  to  read  them,  Mr.  Shank  was  to  string 
them,  and  the  clerks,  Powell  and  Wiley,  were  to  record  the 
votes.  The  poll  book  showed  that  for  sheriff  W.  M.  Dennis 
received  10  votes;  for  county  clerk  Ira  E.  Thomas  4  votes; 
for  county  treasurer  W.  S.  Britton  9  votes;  for  county 
superintend(»nt  Bessie  V.  Crews  17  votes;  and  for  county 
commissioner  E.  I).  Jones  19  votes.  The  contention  of  the 
state  is  that  defendant  fraudulently  rea(}  the  ballots  so 
that  Mr.  Dennis  received  but  10  votes  for  sheriff,  when  he 
in  fact  received  at  least  18;  that  Mr.  Thomas  received  but 
4  votes  for  county  clerk,  when  in  fact  he  received  at  least 
18;  that  ]Mr.  Britton  received  but  9  votes  for  county  treas- 
urer, when  in  fact  he  received  at  least  17;  that  Bessie  V. 
Crews  reciMved  but  17  votes  for  superintendent,  when  in 
fact  she  received  at  least  19.  The  method  pursued  by  the 
state  in  mnkinfr  its  proof  was  by  calling  a  large  number 
of  electors  of  Tiiion  precinct,  exhibiting  to  each  witness  a 
blank  copy  of  the  official  ballot  used  at  the  election,  and 
then  showing  by  the  witness  for  whom  he  voted  for  the 
several  offices  above  indicated. 

The  purpose  of  this  testimony  was  to  show  that  the  bal- 
lots were  not  as  rend  by  defendant.  If  so,  the  best  evi- 
dence of  tliat  Uu't  would  be  the  ballots  themselves.  The 
state  quotes  from  Wheat  v,  Rnnsdale,  27  Ind.  191:  "If  the 
ticket  cast  by  the  witni^ss  can  be  found  and  can  be  identi- 
fied by  him,  it  is  the  hc^st  evidence  of  the  fact,  hut  if  the 
ticket  cannot  be  found,  or  cannot  be  identified  by  the  wit- 
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ness,  then  it  is  competent  for  him  to  state  fop  whom  he 
voted;"  and  then  argues  that,  "under  the  Australian  bal- 
lot system,  how  can  the  ticket  be  identified  by  the  voter? 
By  law,  he  is  prohibited  from  making  any  identification 
marks  upon  if  The  fallacy  of  this  argument  is  apparent. 
The  ballots  which  defendant  is  charged  with  having  mis- 
read were  easy  of  identification.  At  least  two  of  the  judges 
of  election  are  required  to  sign  their  names  in  ink  upon  the 
back  of  each  ballot  given  to  a  voter  when  he  presents  him- 
self at  the  booth.  In  the  absence  of  any  proof  to  the  con- 
trary, it  must  be  presumed  that  the  judges  performed  that 
duty.  Hence,  the  identification  of  the  ballots  en  masse 
was  an  easy  matter.  'This  is  not  a  case  of  identifying  a 
particular  ballot  cast  by  a  particular  voter,  but  it  is  simply 
the  identification  of  the  mass  of  ballots  cast  at  an  election, 
which,  it  is  claimed,  were  misread  by  one  of  the  judges. 
The  undisputed  evidence  shows  that  the  ballots  were,  as 
fast  as  counted,  strung  by  one  of  the  judges,  tied  to  hold 
them  in  place,  placed  inva  bag  and  the  bag  sealed  by  one  of 
the  members  of  the  election  board,  taken  by  one  of  the 
members  of  the  board  and  delivered  to  the  county  clerk, 
where,  so  far  as  the  evidence  in  this  record  shows,  they  are 
still  quietly  reposing.  If  they  have  been  destroyed  or  in 
any  manner  tampered  with  since  the  time  when  they  were 
placed  in  that  bag  and  the  bag  sealed,  so  as  to  render  them 
unreliable  as  evidence  or  to  cast  doubt  ujion  their  being 
the  particular  ballots  cast  at  the  election,  then  the  second- 
ary evidence  offered  by  the  state  would  probably  have  been 
admissible.  "What  the  law  requires  is  the  production  of 
original  evidence,  the  best  evidence  obtainable;  secondary 
evidence  being  admissible  only  when. for  some  reason  pri- 
mary evidence  cannot  be  secured."  Donner  v.  State,  69 
Neb.  56.  "Evidence  cannot  be  received  which,  on  its  face, 
indicates  that  it  is  secondary  and  that  the  original  source 
of  information  is  in  existence  and  accessible."  Bee  Pub- 
lishing  Co.  r.  World  Pvblishwg  Co,,  59  Neb.  713.  "Before 
the  contents  of  a  written  instrument  can  be  established  by 
oral  testimony,  the  loss  of  the  instrument  must  be  ac- 
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counted  for."  Myers  v.  Dealer,  30  Neb.  280.  On  page  287 
of  the  opinion  in  the  case  last  cited,  it  is  said:  "It  does 
not  apiH*ar  that  the  paper  is  not  in  existence.  It  was  left 
with  the  county  judge,  and  he  was  not  called  to  testify 
what  search,  if  any,  he  had  made  for  the  missing  paper. 
Pop  all  that  ai)i)ears  from  this  record,  it  is  where  the 
county  judge  can  place  his  hands  upon  it  at  any  time.  The 
I)erson  in  wliose  custody  the  paper  was  left  should  have 
been  callinl  to  establish  that  it  was  lost,  before  receiving 
oral  testimony  of  its  contents."  The  analogj^  between  that 
case  and  this  is  iKn*f(H*t.  The  county  clerk  was  not  called 
to  testify  as  to  the  wliereabouts  of  the  ballots.     No  evi- 

« 

deuce  was  olTered  to  show  why  they  were  not  produced. 
Their  production,  together  with  the  poll  book  and  the  testi- 
mony of  the  other  members  of  the  election  6oard,  would 
have  furnished  a  sure,  safe  and  inexpensive  method  of 
proving  or  disproving  the  charge  contained  in  the  infor- 
nuition,  and  would  have  saved  the  needless  expense  of  call- 
ing in  the  large  numl)er  of  electors  who  voted  at  that  elec- 
tion. At  each  attempt  to  offer  this  secondarj'  evidence, 
prop(»r  objfH-tions  were  interposed  by  defendant.  The  ob- 
jections should  have  been  sustained. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 


Reversed. 


State,  ex  rel.  National  Employees  Association,  appbi.- 
LANT,  V.  Silas  R.  Barton,  appellee. 

Fn.ED  December  18, 1912.    No.  17,806. 

1.  Insurance:   Statutory  Provisions.     The  act  of  1873  (Gen.  St.  1873, 

ch.  33,  p.  428),  entitled  **An  act  regulating  insurance  companies/' 
applies  to  all  kinds  of  insurance  in  this  state,  except  life  Insur- 
ance, which  is  expressly  omitted  from  the  operation  of  that  act. 

2.  :    License.    All  companies  whose  object  is  to  transact  insur 

ance  business  in  this  state  must  obtain  license  as  the  statute 
provides. 
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Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgravb,  Judge.    Affirmed. 

Harrison  H.  Bowes^  for  appellant. 

Qrcmt  G.  Martin^  Attorney  Qeueral,  and  George  W. 
AyreSy  contra. 

Sedgwick,  J. 

The  relator  alleges  that  it  is  incorporated  under  the 
general  incorporation  laws  of  the  state,  with  a  capital 
stock  of  f  10,000,  |5,100  of  which  is  subscribed.  The  peti- 
tion alleges:  "The  object  of  this  association  is  to  sell 
contracts  to  employees  to  comi)ensate  them  when  out  of 
employment,  by  paying  to  them  a  percentage  of  the  wages 
earned  in  their  last  place  of  employment,  where  such  lack 
of  employment  arises  from  unavoidable  causes,  to  be  de- 
fined in  the  by-laws  of  tliis  incorporation,  upon  a  payment 
of  this  corporation  of  a  certain  stipulated  sum  per  month 
to  be  provided  in  the  by  laws;  but  no  money  shall  be  paid 
where  the  loss  of  employment  is  from  lockouts,  strikes, 
or  incompetency;  not  more  than  60  per  cent,  of  the 
monthly  salary  or  wages  shall  be  paid  under  any  contract, 
nor  for  a  longer  period  than  six  months."  It  appears  to 
be  conceded  that  the  object  of  this  company  is  to  transact 
a  species  of  insurance.  The  company  applied  to  the  audi- 
tor for  license  to  do  business  in  the  state,  and  was  refused. 
Application  was  then  made  to  the  district  court  for  Lan- 
caster county  for  a  mandamus  to  compel  the  auditor  to 
is.sue  the  license.  The  writ  was  refused,  and  the  relator 
has  appealed. 

Chapter  25  of  the  Revised  Statutes  of  1866  was  entitled 
"Incorporations."  It  contained  144  sections.  The  first 
14  sections  related  to  insurance  companies.  Other  classes 
of  coi*porations  Avere  provided  for,  and  then  followed  pro- 
visions applicable  to  corporations  in  general.  Section  123 
was  as  follows:  "Any  number  of  persons  may  be  asso- 
ciated and  incorporated  for  the  transaction  of  any  lawful 
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business,  includinp:  the  construction  of  canals,  railways, 
bridges,  and  other  works  of  internal  improvement."  This 
section  has  been  retained  unchanged,  and  is  now  section 
123,  ch.  16,  Comp.  St.  1911.  Insurance  comi)auies  were 
from  the  first  required  to  file  statements  with  the  auditor 
and  procure  a  license  before  doing  business  in  the  state. 
In  1873  the  legislature  passed  an  act  entitled  "An  act  reg- 
ulating insurance  companies."  The  first  section  provi<led : 
"That  hereafter,  when  any  number  of  i>ersons  a^s^ociate 
themselves  together  for  the  puri)ose  of  forming  an  insur- 
ance company,  for  any  other  purpose  than  life  insurance, 
under  the  provisions  of  chapter  25  of  the  revision  of  1866, 
and  all  acts  amendatory  and  supplementary  thereto,  they 
shall  publish  a  notice  of  such  intention,  ♦  ♦  ♦  and  they 
shall  also  make  a  certificate  under  their  hand,  spec'fyiv^ 
*  *  *  the  amount  of  its  capital  stock,"  with  other  re- 
quirements. Tlie  third  section  provided:  "No  joint-stock 
company  shall  be  incorporated  under  the  provisions  of 
this  act,  with  a  smaller  capital  than  $100,000,  ♦  ♦  * 
of  which  capital  at  least  50  per  cent,  shall  be  fully  paid  up 
in  cash."  The  first  act  was  general  and  applied  to  all 
companies  organized  to  do  an  insurance  business  in  thi^ 
state,  and  it  seems  clear  that  this  act  was  intended  to 
apply  to  all  insurance  companies  other  than  life  insurance. 
Section  8,  as  amended  (Comp.  St.  1911,  ch.  43).  contain** 
nine  subdivisions  defining  what  it  sliall  be  lawful  for  com- 
panies organized  under  the  act  to  do,  followed  by  the 
general  clause,  "and  generjilly  to  do  and  perform  all  other 
matter's  and  things  proper  to  promote  these  objects."  SeA-- 
eral  sections  of  the  general  incorporation  law  are  cited  as 
showing  that  it  is  still  contemplated  that  corpr^ration*^ 
organized  for  purposes  not  mentioned  in  the  eighth  sec- 
tion of  the  general  insurance  law  may  be  incorpf>rated 
under  the  general  law.  Section  20  provides  that  the  proper 
oificers  of  "each  company  organized  under  this  act,  or 
incorporated  under  any  law  of  this  state,"  shall  make  a 
statement  to  tlie  auditor,  etc. 

Insurance   companies  had  already  been  incorporated. 


^ 


•  •   • ; 
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and  were  doing  business  in  this  state  before  the  act  of 
1873,  and  it  was  not  intended  to  compel  them  to  be  re- 
incorx)orated,  but  section  20  requires  such  companies  to 
make  statements  to  the  auditor.  There  is  therefore  no 
implication  that,  after  the  act  of  1873  went  into  opera- 
tion, companies  might  be  incorporated  under  some  other 
law.  The  language  of  the  act  of  1873  is  so  plain  and  com- 
prehensive as  to  admit  of  no  doubt  of  its  meaning.  No 
insurance  can  be  done  in  this  state  without  a  compliance 
with  the  statutes  on  that  subject.  If  the  ninth  section  of 
the  act  should  be  considered  to  prohibit  such  insurance 
as  is  contemplated  by  relator,  and  if  such  provision  would 
be  unconstitutional,  no  such  questions  are  presented  by 
this  record. 
The  judgment  of  the  district  court  is 

Affibmbd. 


Appel  Mercantile  Company,  appellee,  v.  Pearl  Barker, 
APPELLEE;  Grand  Dry  Goons  Company,  appellant. 

Filed  Dbcembbb  18, 1912.    No.  16,865. 

1.  Statutes:  Titles:  "Bulk  Sales  Law."  Sections  31,  32,  ch.  32, 
Comp.  St.  1911,  commonly  known  as  the  "Bulk  Sales  Law,"  are 
not  unconstitutional  as  legislating  upon  a  subject  not  clearly  ex- 
pressed in  the  title. 

2. :    :    .     The  act  makes  all  such  sales  void  as  to 

creditors,  unless  certain  specified  conditions  are  complied  with. 
The  conditions  imposed  cannot  be  considered  as  separate  subjects 
of  legislation,  within  the  meaning  of  section  11,  art.  Ill  of  the 
constitution. 

3.  Constitutional  Law:  Due  Process  of  Law.  The  act  does  not  violate 
section  3,  art.  I  of  the  constitution,  which  provides :  "No  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law." 

4. :    Class  Legislation.    The  act  applies  to  all  people  of  the 
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state  who  engage  In  the  business  designated.  The  classification  la 
not  arbitrary  and  unreasonable,  so  as  to  make  the  act  special  or 
class  legislation,  forbidden  by  the  constitution. 

6.  Garnishment:  Purchaser  of  Meschandise  in  Bui^.  One  who  ob- 
tains possession  of  a  stock  of  merchandise  pursuant  to  a  purchase 
thereof  in  bulk,  in  violation  of  the  statute,  will  be  held  to  be  a 
trustee  for  the  benefit  of  the  creditors  of  his  vendor,  and  liable  as 
garnishee. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Stewurt,  Williams  d  Brovm,  for  appellant. 

R,  H,  Hagelin,  Baldrige^  De  Bord  &  Frudenburg  and 
McOiltoUy  Gaines  &  Smith,  contra. 

Sedgwick,  J. 

The  plaintiff,  having  a  judgment  against  the  defendant, 
Pearl  Barker,  in  the  district  court  for  Lancaster  county, 
and  an  execution  tliereon  having  been  returned  wholly 
unsatisfied,  caused  the  appellant,  the  Grand  Dry  Goods 
Company,  to  l)e  summoned  as  garnishee.  Mr.  Dearsdorf, 
the  president  and  general  manager  of  the  company,  ap- 
peared and  answered  in  the  garnishment  proceedings. 
Upon  liis  answer  the  court  ordered  the  garnishee  to  pay 
into  court,  to  be  applied  upon  plaintiff's  judgment,  the 
sum  of  $831.89.  From  this  order  the  garnishee  has  ap- 
pealed. 

It  appeared  from  the  answer  of  Mr.  Dearsdorf  that  a 
few  days  before  the  garnisliment  proceeding  the  defend- 
ant. Pearl  Barker,  was  carrying  on  a  retail  millinery  bus- 
iness in  Lincoln,  and  made  a  contract  of  exchange  of  her 
stock  of  millinery  goods  to  this  appellant  for  a  quarter 
section  of  land  in  Lincoln  couijty.  The  value  of  the  stock 
of  goods  was  stated  in  the  exchange  as  ^2,200,  and  was  in 
fact  something  over  |1,000.  The  appellant  took  posses- 
sion of  the  goods  and  disposed  of  them.  The  land  ex- 
changed was  not  conveyed  by  the  appellant,  but  the  title 
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was  hold  until  such  time  as  the  defendant,  Pearl  Barker, 
should  pay  her  commercial  indebtedness.  The  provisions 
of  the  statute,  commonly  known  as  the  "Bulk  Sales  Law" 
(Comp.  St.  1911,  ch.  32,  sees.  31,  32),  were  not  complied 
with  in  making  the  exchange,  and  the  court  held  that 
the  transfer  of  the  stock  of  goods  was  void  as  against  cred- 
itors, and  ordered  the  garnishee  to  pay  the  value  thereof 
into  court  to  be  applied  on  the  judgment.  The  garnishee 
insists  that  this  order  is  erroneous,  because  the  bulk  sales 
law  is  unconstitutional  for  several  reasons,  and  because 
the  garnishee  was  entitled  to  trial  by  jury,  and  the  sum- 
mary order  of  the  court  was  erroneous.  The  statute  in 
question  was  before  this  court  in  Lee  v.  Qillen  d  Boney, 
90  Neb.  730,  and  it  was  assumed  to  be  constitutional  and 
valid.  The  question  of  its  constitutionality,  however,  was 
not  determined  or  considered,  and,  the  property  trans- 
ferred not  being  merchandise,  within  the  meaning  6t  the 
statute,  it  was  held  that  the  statute  had  no  application 
to  the  transaction  then  being  considered.  It  was  there- 
fore unnecessary  to  consider  the  constitutionality  of  the 
act. 

1.  The  first  objection  made  in  this  case  to  the  consti- 
tutionality of  the  statute  is  that  the  statute  is  broader 
than  the  title;  that  is,  that  the  subject  of  legislaticm  is  not 
clearly  expressed  in  the  title,  as  re<iuired  by  section  11, 
art.  Ill  of  the  constitutiim.  The  title  of  the  act  is  "An  act 
to  declare  void  sales,  trades  or  other  disposition  of  stocks 
of  merchandise  or  portions  thereof  in  bulk,  otherwise  than 
in  the  ordinary  and  regular  course  of  the  seller's  busi- 
ness." Laws  1907,  ch.  62.  The  act  consists  of  two  sec- 
tions, and  is  as  follows: 

"Section  31.  The  sale,  trade  or  other  disposition  in 
bulk  of  any  part  or  the  whole  of  a  stock  of  merchandise, 
otherwise  than  in  the  ordinary  course  of  trade  and  in  the 
regular  and  usual  prosecution  of  the  seller's  business, 
shall  be  void  as  against  the  creditors  of  the  seller,  unless 
the  seller  and  purchaser,  at  least  five  days  before  the  sale, 
trade  or  other  disposition,  make  a  full  detailed  inventory. 


I 
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HliowiDg  the  qnantitj  and,  so  far  sb  i>08Bible  with  exercise 
of  reasonable  diligence,  the  cost  price  to  the  seller  of  each 
article  to  be  included  in  the  sale,  trade  or  other  disposi- 
tion ;  and  unless  the  purchaser  demandjs  and  receives  from 
the  seller  a  written  list  of  names  and  addresses  of  cred- 
itors of  the  seller,  with  the  amount  of  indebtedness  due  cr 
owing  to  each  and  certified  by  the  seller,  under  oath,  to 
be,  to  the  best  of  his  knowledge  and  belief,  a  full,  accurate 
and  complete  list  of  his  creditors  and  of  his  indebtedness; 
and  unless  the  purchaser  shall,  at  least-  five  days  before 
taking  iK)ss<»ssion  of  such  merchandise,  or  paying  therefor, 
notify  personally,  or  by  registered  mall,  every  creditor 
whos(>  name  and  address  ajre  stated  in  said  list,  of  the  pro- 
pos(Hi  sale,  trade  or  other  disposition  and  of  the  price, 
terms  and  conditions  thereof;  providi*d,  that  at  least  five 
(5)  days  before  the  sale,  trade  or  other  disposition,  the 
s€»ller  may  file  with  the  county  clerk  in  the  county  in  which 
the  stock  is  located,  an  agreement  with  all  his  creditors 
waiving  the  inventory  and  notice  above  required. 

''Section  32.  Nothing  contained  in  this  act  shall  apply 
to  sales  by  executors,  administrators,  receivers. or  by  any 
public  officer  under  judicial  process." 

The  purpose  of  the  constitutional  provision  in  question 
is  to  prevent  surreptitious  legislation.  The  title  of  an  act 
of  the  legislature  must  be  such  as  to  give  reasonable  notice 
to  the  members  of  the  legislature,  and  others  interestinJ, 
of  the  general  subject  upon  which  it  is  proposed  to  legis- 
late. Some  of  tlie  earlier  decisions  of  this  court  which 
are  cited  in  the  brief  construed  this  constitutional  pro- 
visi(m  verj^  strictly.  We  do  not  consider  it  necessary  to  go 
further  in  that  direction  than  this  court  has  already  gone. 
The  presumption  in  favor  of  the  validity  of  an  act  of  the 
legislature  is  very  strong,  and,  unless  the  conclusion  is 
unavoidable  that  the  subject  of  legislation  is  not  included 
in  the  title  of  the  act,  the  statute  will  not  be  considered 
void  for  that  reason.  Some  courts,  even  in  recent  years, 
have  applied  this  provision  technically  and,  we  think, 
too  strictly.     The  subject  of  legislation  expressed  in  the 
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a:  "To  declare  void  sales,  transfers  or 
other  disposition  of  merchandise  or  portions  thereof  in 
bult,"  And  the  act  itself  provides  that  all  sales  in  bulk 
shall  be  void,  rs  against  the  creditors  of  the  seller,  under 
certain  circnnistances  and  conditions.  The  complaint 
really  is  that  the  legislature  did  not  go  so  far  in  deolaring 
tiiies  void  as  it  might  have  done  under  the  title  of  the  act. 
The  greater  includes  the  less,  nnd  this  title  is  ample  notice 
tlmt  it  was  intended  to  limit  the  right  to  make  valid  sales 
of  merchandise  in  bulk.  The  legislature  has  not  done  more 
in  this  respect  than  the  title  would  justify.  The  fact  that 
it  has  done  less  surely  will  not  invalidate  the  act. 

2.  Tt  is  said  in  the  brief  that  the  act  has  more  than  one 
subject,  and  so  violates  the  constitutional  provision  cited; 
that  the  title  to  declare  sales  void  will  not  cover  a  pro- 
vision regulating  valid  sales.  This  objection  seems  to  be 
without  any  force.  The  act  declares  sales  of  merchandise 
in  bulk  void,  with  certain  specified  exceptions.  The  fact 
that  the  act  does  not  go  as  far  as  the  title,  that,  instead 
of  making  all  sales  under  all  circumstances  Toid,  it  makes 
certain  sales  under  certain  circumstances  void,  prescrib- 
ing certain  conditions  to  be  complied  with  in  order  to 
make  a  valid  sale,  does  not  make  the  specified  conditions 
a  distinct  subject  of  legislation. 

3.  It  is  said  that  the  act  is  unconstitutional  because 
it  deprives  persona  of  their  property  without  dne  process 
of  law,  in  violation  of  section  3,  art.  I  of  the  constitution. 

In  Everett  Prodnce  Co.  v.  Smith,  2  L.  R.  A.  n.  s.  331  (40 
Wash.  566)  several  cases  are  reported  from  different) 
states  upon  this  interi'sting  question.  A  footnote  is  ap- 
pended, from  which  it  appears  that  the  earliest  legisla- 
tion in  this  country  upon  the  subject  of  bulk  sales  of  goods 
was  the  act  of  Louisiana,  in  1896.  This  note  appears  to 
have  been  written  in  1905,  and  it  is  said  that  at  that  time 
22  of  the  statep  and  territories  had  enacted  such  legislation. 
The  courts  have  not  been  entirely  agreed  as  to  the  validity 
of  the  various  statutes.  The  courts  which  have  held  such 
legislation  constitutional  appear  generally  to  agree  with 
46 
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the  supreme*  court  of  Wasliington,  wbich  used  the  follow- 
ing lan^iiji<r(*:  "It  w<as  intended  to  prevent  retail  dealers 
in  goods,  wares,  and  merchandise  from  defrauding  their 
creditors.  As  such,  it  is  among  tlie  undoubted  subjects  of 
legislation;  and  the  real  question  to  be  considered,  there- 
fore, is:  Is  the  act  so  far  an  abuse  of  the  power  of  legis- 
lation as  to  take  it  out  of  tlie  rule  of  due  process  of  law? 
In  our  opinion,  it  is  not.  It  is  a  general  rule  that,  when 
the  business  is  a  projier  subject  of  police  regulation,  the 
legislature  may,  in  the  exercise  of  that  power,  adopt  such 
measurers  as  they  see  fit  to  connect  the  existing  abuses,  so 
long  as  the  measures  adopted  have  relation  to  and  a 
tendency  to  accomplish  the  desired  end,  and  violate  no 
direct  constitutional  provision.  This  act  is  within  the 
rule.  Tliat  it  has  relation  to  and  will  tend  to  prevent  the 
particular  frauds  aimed  at  cannot  be  doubted.  Nor  is 
there  any  direct  constitutional  provision  against  the  enact- 
ment of  such  laws.  Whetlier  the  act  is  more  harsh  than 
was  n(»cessary,  or  whether  it  is  not  tlie  wis<\st  or  best  that 
could  liave  been  adopted,  are  legislative  (piestions,  with 
wliich  the  courts  have  notliing  to  do.  It  is  enough  for  the 
court  to  know  tliat  the  act  is  within  the  legislative  power/' 
MrDaincls  r.  Connelly  Shoe  Co,,  30  Wash.  549.  Our 
statute  is  new,  and  if  it  is  found  in  any  respect  to  be  de- 
f(»ctive,  or  nny  of  its  provisions  are  harsh  and  unreason- 
nble,  the  1(\uishiture  w-ill,  of  course,  remedy  the  matter.  It 
is  not  neccssniT  in  this  case  to  construe  the  various  pro- 
visions of  tlie  statute.  If  some  of  them  should  be  found 
for  any  n^nsoii  to  be  invalid,  that  would  not  necessarily 
render  the  whole  act  unconstitutional. 

4.  The  statute  is  not  unconstitutionjil  as  being  special 
or  class  legislation.  "A  law  which  is  uniform  in  its  oi)er- 
ntion  is  not  rcndc^n^d  invalid  merely  because  of  the  limited 
numbcT  of  ])orsons  who  will  be  affected  by  it.  The  act  in 
question  apjdies  equally  to  all  the  people  of  the  state  who 
mav  enGfaufe  in  the  business  descrilied.  The  limitation  of 
the  act  to  retail  dealers  is  not  an  arbitrary  classification." 
Walp  V,  Mooar,  76  Conn.  515,  57  Atl.  277. 
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5.  The  final  contention  of  the  appellant  is  that  garnish- 
ment proceedings  will  not  lie  in  such  a  case.  This  objec- 
tion has  been,  we  think,  well  answered  by  the  supreme 
court  of  Washington,  in  Kohn  v.  Fuhhach,  36  Wasli.  69. 
The  circumstances  seem  to  be  similar  with  those  in  this 
case,  and  the  court  said:  "It  is  true  ♦  ♦  ♦  that  he 
did  not  at  that  time  have  any  of  the  property  of  the  de- 
fendant in  his  possession,  and  that  he  was  not  indebted 
to  him.  But,  in  contemplation  of  law,  he  had  the  property 
of  the  defendant  in  his  hands,  because,  having  purchased 
the  property  in  fraud  of  law,  without  complying  with  the 
pi'ovisions  of  the,  law  in  relation  to  sales  of  proi>erty  in 
bulk,  he  stood  in  the  position  of  a  trustee  of  the  property, 
responsible  to  the  cestui  que  trust  or  the  creditors  for  the 
disjvosition  of  such  property."  In  the  case  at  bar  the 
garnishee  appears  to  have  protected  itself  in  the  posses- 
sion of  this  stock  of  goods.  It  still  holds  the  title  to  the 
land,  and  its  contract  provides  that  tlie  title  shall  not  be 
conveyed  until  the  creditors  are  paid. 

The  judgment  of  the  district  court  is 

Affirmed. 


Alphia  M.  Shevalier,  appellant,  v.  Elmer  B.  Stephen- 
son,  Administrator,  et  al.;  Margaret  A.  Millikbn, 

APPEIiLEB. 

Filed  December  18, 1912.    No.  16,874. 

1.  Appeal:  Re>tjsal  op  Continuance.  Alleged  errors  of  the  trial  court 
in  refusing  a  continuance  will  not  be  considered  upon  plaintiff's 
appeal,  when  the  plaintiff,  after  such  continuance  wa&  refused, 
dismissed  her  action,  and  the  cause  was  afterwards  tried  solely 
upon  the  cross-petition  of  one  of  the  defendants,  and  no  further 
appUcation  was  made  for  a  continuance  and  no  showing  of  any 
necessity  for  a  continuance  upon  the  trial  of  the  issue  presented 
in  the  cross-petition. 

2. :    Suit  in  Equity:    Evidence.    The  rule  that,  upon  appeal  in 

an  action  in  equity  tried  before  the  judge  of  the  district  court, 
it  will  be  presumed  that  the  court  decided  the  case  solely  upon 


i 
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competent  evidence,  and  that  no  alleged  errors  in  receiving  In- 
competent testimony  will  be  considered  in  this  court.  Is  well  | 
established  and  never  departed  from.                       -  I 


3.  Injunction:  Multiplicity  of  Suits.  A  court  of  equity  may  enjoin 
a  plaintiff  from  bringing  successive  actions  for  the  same  alleged 
cause  against  the  same  parties.  If  such  action  is  begun  and. 
when  ready  for  trial  upon  issues  joined,  is  dismissed  by  plaintiff, 
and  Immediately  recommenced  and  again  dismissed  by  plaintiff 
when  ready  for  trial  after  the  issues  have  been  made  by  the 
parties,  another  action  for  the  same  alleged  cause  against  the 
same  parties  should  be  enjoined,  in  the  absence  of  any  evidence 
of  good  faith  on  the  part  of  the  plaintiff  in  so  doing. 

4. :  .    If  an  action  at  law  has  proceeded  to  judgment,  and 

one  of  the  parties  afterwards  brings  successfve  vexatious  suits  in 
equity  to  obtain  a  new  trial,  dismissing  her  case  and  Immediately 
recommencing  it,  the  defendant  will  not  be  required  to  further 
establish  her  legal  rights  in  the  controversy  before  obtaining  upon 
cross-petition  In  the  action  in  equity  an  Injunction  restraining  the 
plaintiff  from  further  dismissing  and  recommencing  such  action. 

5.  Equity:   Relief.    When  a  court  of  equity  has  taken  jurisdiction  of 

the  principal  matter  in  controversy  between  the  parties,  it  will 
dispose  of  the  whole  matter,  and  prevent  further  unnecessary 
litigation. 

6.  Judgment:   Res  Judicata:    Parties.    A  decree  in  equity  is  binding 

only  upon  parties  to  the  action;  but  the  matters  determined  by 
the  decree  cannot  again  be  litigated  against  a  party  to  the  trial 
on  the  ground  that  she  is  jointly  liable  with  others  who  were  dis* 
missed  from  the  action  before  trial. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

Minor  S.  Bacon^  for  appellant. 

Tibhets  &  Anderson  and  F.  B.  Baylor,  contra. 

Sedgwick,  J. 

When  Helen  Horn  died,  in  1907,  she  left  real  estate  of 
the  value  of  something  more  than  $20,000  and  some  per- 
sonal property.  This  plamtiflF  presented  to  the  county 
court  of  Lancaster  county  an  alleged  will  of  Jfrs,  Horn, 
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giving  lier  property  to  this  plaintiff  and  another.  Upon 
contest  in  that  court,  probate  was  allowed,  and  the  heirs 
of  Mrs.  Horn,  JIargaret  A.  Milliken,  Jennie  E.  Foley,  and 
Mary  K.  Nichols,  appealed  to  the  district  court.  While  the 
contest  was  being  tried  in  that  court,  the  heirs  claimed 
that  this  plaintiff  had  taken  several  thousand  dollars  of 
money,  beUmging  to  the  estate,  and  other  personal  prop- 
erty, and  caused  her  to  be  arrested  upon  a  charge  of 
larceny.  Several  thousand  dollars  were  found  upon  her 
person.  TIuTeupon,  through  the  plaintiff's  attorney,  pur- 
porting to  act  for  her,  a  settlement  of  the  matter  was 
made  witli  the  lieirs.  The  money  was  assigned  to  plain- 
tiff's attornev,  and  bv  him  to  the  administrator  of  the 
estate,  and  a  judgment  Avas  entered  detennining  the  con- 
test in  favor  of  the  heirs.  The  plaintiff  aftenvards  brought 
this  aetion  in  equity  in  the  district  court  for  Lancaster 
county  to  obtain  a  new  trial  of  the  will  contest,  and  to  re- 
cover the  money  taken  from  her  person  while  under 
arrest,  and  assigned  by  her  to  the  administrator  in  the 
said  settlement.  In  her  petition  she  alleges  that  the  set- 
tlement of  the  controversy  which  resulted  in  the  judgment 
against  her  in  the  contest  proceedings  was  obtained  by 
duress,  and  the  fraud  and  misconduct  of  her  attorney 
conniving  and  consi)iring  with  those  interested  to  defeat 
her.  She  made  the  three  heirs  of  Mrs.  Horn,  the  adminis- 
trator of  the  estate,  the  police  officers  who  participated 
in  her  arrest,  and  her  attorney,  who  represented  lier  in 
the  contest  proceedings  and  in  the  settlement,  defendants 
in  this  suit. 

Mrs.  Milliken,  as  one  of  the  heirs,  answering,  denied  the 
principal  allegations  of  the  plaintiff's  petition,  but  ad- 
mitted the  transfer  of  the  money  to  the  administrator  and 
the  settlement  of  the  contest  proceedings  through  the 
plaintiff's  attorney,  and,  as  cross-petition  against  the 
l}laintiff,  alleged  that  in  September,  1908,  which  was  ab  mt 
18  months  before  this  action  was  begun,  this  plaintiff  be- 
gan an  action  in  the  district  court  for  Lancaster  county 
against  these  same  defendants,  "in  which  the  same  matters 
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and  facts  wore  st^t  forth  in  the  petition  as  are  set  forth  in 
the  petition  herein,"  and  that,  when  issues  were  joined  in 
that  case  and  the  same  was  ready  and  argued,  the  plaintiff 
dismissed  the  action,  and  immediately  began  another  ac- 
tion against  the  same  defendants,  and  filed  a  petition 
which  was  an  exact  copy  of  the  petition  in  tlie  former 
case,  and  that,  after  issues  w^ere  duly  joined  in  the  second 
action  ai^d  the  case  ready  for  trial,  the  plaintiff  dismissed 
the  action,  without  prejudice,  and  immediately  filed  the 
l)etition  in  this  action,  which  is  an  exact  copy  of  the 
former  petitions.  Sire  also  alleged  the  interest  of  the 
answering  defendant  in  the  property  of  the  estate  and 
the  value  of  the  propiu-ty,  and  that  these  repeated  acticms 
prevented  a  w^ttlement  of  the  estate,  clouded  the  defend- 
ant's title  in  the  real  estate,  and  caused  the  defendants 
great  and  unnecessary  expense  and  annoyance,  and  that 
the  fictions  were  brought  by  the  plaintiff  without  any 
desire  or  intention  of  obtaining  a  trial  and  determination 
of  the  issue  so  presented,  but  for  the  sole  purpose  of  "har- 
riissiiig  and  embairrassing  this  defendant  and  her  co-heirs 
from  dis])<)sing  of  said  real  estxite  and  to  cast  a  cloud  upon 
the  title  of  the  same."  The  prayer  of  the  cross-petition 
was  that  the  plaintiff  be  enjoined  from  harrassing  defend- 
ant "with  actions  based  upon  the  allegations  contailied  in 
the  petition  herein,  and  that  slie  l)e  enjoined  from  prose- 
cuting any  action  looking  toward  the  setting  aside  of  the 
judgment  rendered  against  the  said  plaintiff"  in  the  will 
contest.  Tlie  trial  court  found  the  issues  in  favor  of  the 
defendant  and  enjoined  the  plaintiff  as  prayed,  and  the 
plaintiff  has  appealed. 

1.  The  action  of  tlie  trial  court  first  complained  of  is  in 
refusing  a  continuance  of  the  case  upon  application  of  the 
plaintiff.  This  application  was  based  upon  the  absence 
of  a  witness  and  was  supported  by  an  affidavit,  but  the 
matters  that  it  was  supposed  the  witness  would  testify  to 
were  not  stated  in  the  affidavit,  and,  after  the  court  had 
oven*uled  the  api)lication,  tJie  plaintiff  dismissed  her  ac- 
tion as  to  all  the  defendants;  but,  upon  the  objection  of 
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the  cross-petitioner,  the  court  refused  to  dismiss  tlie  cross- 
petition  and  proceeded  to  the  trial  of  the  issues  so  joined. 
No  further  application  for  a  continuance  was  made,  and 
it  is  clear  that  the  plaintiff  cannot  now  avail  lierself  of 
any  supposed  errors  of  the  court  in  refusing  the  continu- 
ance. There  is  nothing  in  the  record  to  show  that  any 
continuance  was  necessary,  or  was  supposed  to  be  neces- 
sary, upon  the  hearing  of  tins  defendant's  cross-petition. 

2.  The  plaintiff  complains  of  the  rulings  of  the  court 
in  admitting  evidence,  and  in  allowing  too  much  latitude 
to  defendant's  attorney  in  cross-examining  the  plaintiff, 
and  in  other  similar  matters;  hut  in  a  trial  to  the  court, 
and  especially  in  an  equity  case,  the  court  is  supposed  to 
base  its  judgment  upon  the  competent  evidence  produced, 
and,  if  evidence  which  was  properly  introduced  will  supv 
I)ort  the  judgment,  error  in  allowing  incompetent  evidence 
or  cross-examination  will  not  be  considered. 

3.  It  is  insisted  that  the  evidence  does  not  support  the 
decision,  and  that  an  action  to  enjoin  the  commencement 
of  further  suits,  under  the  circumstances,  cannot  be  main- 
tained. The  plaintiff  in  the  brief  says:  "We  maintain 
that  we  have  the  right  to  dismiss  a  suit,  either  in  equity 
or  at  law,  without  prejudice  to  a  new  action,  and  immedi- 
ately refile  the  same  suit,  against  the  same  parties,  con- 
cerning the  same  subject  matter,  asking  the  same  relief, 
when  the  suit  has  not  been  fully  and  legally  adjudicated 
between  the  parties.  It  has  been  held  that  this  right  con- 
tinued as  long  as  there  is  the  right  to  submit  the  cause 
on  its  merits."  Thornhill  v.  Ear  greaves,  76  Neb.  582,  is 
cited  as  supporting  this  doctrine.  That  was  a  proceeding 
to  revive  a  dormant  judgment  begun  in  the  county  ccmrt, 
and  after  having  appealed  to  the  district  court  the  plain- 
tiff dismissed  the  proceedings.  He  afterwards  begun  new 
proceedings  to  revive  the  judgment,  and  the  former  action 
and  the  dismissal  thereof  were  relied  upon  as  a  bar  to  the 
new  proceedings.  The  court  held  that  the  plaintiff  had  a 
right  to  dismiss  his  action  in  the  district  ccmrt,  without 
prejudice,  and  after  such  dismissal  another  action  might 
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be  begun.  The  questions  here  presented  were  not  involved 
in  that  case,  and  there  is  nothing  in  the  opinion  that  sup- 
ports the  plaintiff's  contention. 

When  a  plaintiff  seeks  to  enjoin  a  multiplicity  of  suits, 
and  relies  upon  an  alleged  right  as  between  himself  and 
the  defendant  a«  the  basis  of  his  action — that  is,  if  his 
right  of  action  depends  upon  his  title  to  certain  real  estate 
or  upon  his  ownership  and  right  of  possession  of  certain 
personal  property,  and  that  title  or  that  ownership  and 
right  of  possession  is  contested  and  doubtful — it  has  been 
frequently  held  that  he  must  first  establish  that  right  in 
an  action  at  law  before  he  can  maintain  his  action  in 
equity  to  prevent  further  litigation.  If  this  rule  obtains 
where  there  is  no  distinction  between  the  procedure  in  an 
action  at  law  and  in  actions  in  equity,  as  in  the  code  states 
generally,  and  if  the  application  of  the  rule  might  in  an 
action  in  equity  depend  upon  the  circumstances  of  the 
particular  case,  it  seems  clear  that  the  rule  has  no  ap- 
plication in  the  case  at  bar.  The  principal  contention  be- 
tween these  parties  was  as  to  the  probate  of  the  proposed 
will.  That  issue  had  been  determined  in  an  action  at  law. 
If  a  party  could  bring  successive  actions  for  the  same 
cause,  and  successively  dismiss  and  again  begin  the  action, 
the  rij»:hts  of  the  parties  would  never  be  determined  in  ac- 
tions so  brought  and  dismiss^Ml,  and  there  would,  under 
plaintiff's  ccmtention,  never  be  a  time  when  the  court 
could  stop  such  proceedings. 

The  plaintiff  says  that  she  was  prevented  from  having 
the  issues  she  desired  to  present  determined  because  of 
the  unjust  and  erroneous  rulings  of  the  court  in  refusing 
continuances,  and  otherwise  preventing  a  fair  trial,  and 
so  compelling  her  to  dismiss  the  successive  suits.  Errors 
of  law  committed  by  the  trial  court  prejudicial  to  the 
rights  of  a  litigant  cannot  ordinarily  be  corrected  by  an- 
other suit  in  the  same  court.  The  remedy  is  by  appeal; 
and,  unless  appealed  from,  such  rulings  must  be  regarded 
ns  rijx^it.  Any  atteuiDt  to  correct  such  rulings  except  by 
appeal  is  usually  regard  (d  as  a  collateral  attack.     We 
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must  therefore  consider  that  the  plaintiff  dismis>sed  her 
cases  voluntarily,  and  without  any  ground  for  so  doing 
except  to  serve  her  own  purposes.     Under  such  circum- 
stances, the  plaintiff  would  be  required  to  produce  evi- 
dence to  convince  a  court  of  equity  that  she  was  attempt- 
ing in  good  faith  to  procure  a  fair  trial  upon  the' merits 
of  her  claim.    The  plaintiff  used  the  same  allegationa  in 
each  case  begun  by  her.    The  petition  in  this  case  shows 
that  it  was  verified  long  before  the  former  case  was  dis- 
missed.   Whenever  it  was  thought  that  the  action  which 
she  had  pending  was  about  to  be  brought  to  trial,  she  was 
already  prepared  with  a  duplicate  of  the  petition,  and, 
w^hen  the  matter  could  no  longer  be  delayed  in  court,  her 
action  was  dismissed,  and  immediately  the  same  action, 
substantially,  begun  again.    The  brief  is  quite  voluminous, 
but  it  does  not  point  out  any  evidence  in  the  record  that 
would  explain  or  justify  her  motive  in  so  proceeding.    It 
is  true  that  there  had  been  no  adjudication  as  to  the  plain- 
tiff's right  to  the  money  that  she  assigned  to  the  estate, 
and  as  to  the  validity  of  that  assignment;  but  if  the  con- 
test of  the  will  was  the  main  issue  between  the  parties, 
and  if  the  rights  of  the  respective  parties  In  that  issue  had 
been  fully  determined,  as  we  have  seen,  in  an  action  of 
law,  a  court  of  equity,  having  taken  jurisdicli(m  of  the 
principal  controversy,  ought  at  the  same  time  to  deter- 
mine the  whole  matter. 

4.  The  plaintiff  insists  that,  as  her  action  was  dismissed 
as  against  the  other  two  heirs  and  all  other  defendants, 
the  court  was  without  jurisdiction  to  enjoin  the  plaintiff 
from  proceeding  against  the  other  defendants.  The  decree 
was  "that  the  plaintiff  be,  and  she  is  hereby,  permanently 
enjoined  from  prosecuting  or  instituting  any  further  ac- 
tion for  the  recovery  of  the  |5,100,  or  for  the  setting  aside 
of  the  decree  of  the  district  court  rendered  in  the  matter 
of  the  estate  of  Helen  A.  Horn,  deceased,  wlierein  the  pro- 
bate of  the  will  proposed  by  the  plaintiff,  Alphia  M.  Shev- 
alier,  was  denied,  and  from  instituting,  prosecuting  or 
furthering  any  actions  including  said  matters."    This  is 
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perhaps  the  usual  form  in  such  cases,  and  is,  of  course, 
binding  only  uj)on  the  parties  thereto.  It  enjoined  the 
plaintiff  from  bringing  any  more  actions  of  the  same 
nature  against  the  cross-petitioner,  or  that  will  affect  the 
interests  of  the  cross-petitioner  in  adjusting  and  distribut- 
ing the  estate  in  question.  There  is  no  doubt  that  the  court 
had  jurisdiction  to  adjudicate  all  the  interests  of  the 
plaintiff  against  this  cross-petitioner  in  the  matters  in- 
volved in  litigation,  and  we  do  not  see  that  the  decree  has 
gone  further  tlian  necessary  for  that  purpose. 

We  think  the  judgment  of  the  district  court  is  supi>orted 
by  the  evidence,  and  it  is 

Affirmed. 

Reese,  C.  J.,  having  been  of  counsel  in  a  former  stage  of 
this  litigation,  took  no  part  in  this  decision. 


Rose,  J.,  took  no  part  in  the  decision. 


WiLiiOw  Springs  Rrbwing  Company,  appellant,  v. 
Horatio  G.  Nbwoomb,  appellee. 

Filed  December  18, 1912.    No.  16,887. 

1.  Intoxicating  Liquors:   License.    A  flaloon  license  purporting  to  be 

Issued  to  a  deceased  person  in  tbe  company  name  used  by  such 
person  in  his  lifetime  is  invalid  for  any  purpose. 

2.  Principal  and  Agent:    Purchase  of  Liquobs:    Liabujtt  of  Agent. 

One  who  assumes  to  act  as  agent  for  the  estate  of  a  deceased  per- 
son in  conducting  a  saloon  and  in  purchasing  liquors  for  that 
purpose,  without  any  authority  from  the  probate  court  so  to  do, 
and  without  any  valid  license,  is  personally  liable  for  the  contract 
price  of  the  liquors  so  purchased,  in  the  absence  of  an  express 
agreement  that  he  should  not  be  so  held. 

Appeal   from   the   district   court   for   Dawes   county: 
William  H.  Westover,  Judge.    Reversed. 
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/.  J.  Dunn,  A.  M.  Morrissey  and  Allen  G.  Fisher,  for 
appellant. 

J.  E.  Porter,  contra. 

Sedgwick,  J. 

For  some  time  prior  to  the  18th  day  of  March,  1908,  H. 
C.  Armstrong  resided  in  Sheridan,  Wyoming,  and  owned 
a  saloon  and  saloon  business  in  Crawford,  Nebraska.  The 
business  was  carried  on  in  the  name  of  H.  C.  Armstrong 
&  Company,  by  this  defendant  as  agent  for  Armstrong. 
The  saloon  license  was  obtained  and  held  in  the  name  of 
H.  C.  Armstrong  &  Company.  On  the  18th  day  of  March, 
1908,  Armstrong  died,  and  this  defendant  continued  to 
carry  on  the  business  as  before.  Mrs.  Armstrong  was 
appointed  administratrix  of  his  estate,  and  this  plaintiff 
continued  to  sell  beer  and  other  liquors,  upon  the  order  of 
this  defendant,  as  he  had  done  prior  to  the  death  of  Mr. 
Armstrong,  except  that  before  Mr.  Armstrong's  death  he 
charged  the  account  of  Armstrong  &  Company,  and  soon 
after  he  began  charging  the  goods  to  the  defendant  in- 
dividually. In  November,  following,  an  order  of  the  pro- 
bate court  was  obtained  for  that  purpose,  and  the  saloon 
business,  with  the  supplies  on  hand,  were  sold  by  the  ad- 
ministratrix to  this  defendant,  who  still  continued  to  con- 
duct the  business  for  the  remainder  of  the  fiscal  vear 
under  the  license  in  the  name  of  H.  C.  Armstrong  &  Com- 
pany. This  action  was  bnmght  to  recover  for  liquors  sold 
after  Mr.  Armstrong's  death,  and  before  tlie  sale  of  the 
busineas  t^  this  defendant  by  the  administratrix.  The 
district  court  instructed  the  jury  to  find  a  verdict  for  the 
defendant,  and  the  plaintiff  has  appealed. 

There  is  but  little  conflict  in  tlie  evidence;  and,  since  the 
court  has  instructed  the  verdict,  we  must  consider  the 
facts  to  be  as  testified  to  by  the  plaintiff.  Mr.  jMoise,  who 
represented  the  plaintiff's  company  in  this  business,  tes- 
tified that  he  was  present  at  the  funeral  of  ^Mr.  Armstrong, 
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and  in  a  couversiition  with  tlie  defend;iut  suggested  the 
fact  that  tJio  Armstrong  estate  would  not  be  liable  for 
goods  punliast^d  by  tlie  defendant,  and  that  the  plaintiff 
would  Im»  eoiiipelled  to  look  to  the  defendant  for  pay.  This 
is  denied  by  tlie  defendant.  Tlie  fart  that  Mr.  Armstrong 
resid«»<l  in  another  state,  and  that  there  was  no  license, 
while  Mr.  Armstnmg  lived,  in  the  name  of  any  responsible 
individual,  and  tliat,  for  these  reasons,  the  supiH>sed  li- 
cense  was  i)r()balily  invalid  for  any  purpose  even  before 
the  deatli  of  Mr.  Armstrong,  are  matters  discussed  quite 
at  large  in  the  briefs.  The  defense  relied  upon  in  this 
ease  is  that  the  deft»iulant  bought  1;he  goods,  not  for  him- 
self, but  as  agent  for  the  estate  of  H.  C  Armstrong,  de- 
<e4ised.  If  it  were  possible  that  tlie  estate  of  a  deceased 
jK^rson  could  lawfully  cari*y  on  a  saloon  business  in  this 
state,  still  tlie  evidt^nce  in  this  case  is  by  no  means  con- 
clusive that  tlie  estate  undertook  to  do  so.  It  is  not  gen- 
erally su})posed  that  the  administrator  of  an  estate  can 
cari-v  on  aiiv  trade  or  business  in  behalf  of  the  estate,  ex- 
ce])t  temiiorarily  and  under  peculiar  circumstances,  and 
with  the  ex])r(»ss  authorization  of  the  probate  court  so  to 
do.  Obtaining  a  liquor  license  and  carrying  on  a  siiloon 
business  are  in  this  state  peculiarily  personal  matters,  and 
the  probate  court  would  not  authorize  an  individual  to 
carry  on  such  business  in  a  fictitious  name  at  the  risk  of 
the  estate  of  a  deceased  person.  It  is  clear  that  in  this 
case  the  (\stnte  w^ould  not  be  liable  for  these  goods  and 
that  this  claim  could  not  be  collected  from  the  administra- 
trix. In  other  words,  it  is  impossible  that  the  estate  of 
Armstrong  could  have  been  the  principal  in  the  transac- 
tion of  this  business.  If  this  defendant  bought  these  goods 
as  agent,  and  so  is  not  personally  liable,  then  he  was  in 
fact  agent  for  no  one,  and  no  one  is  liable.  It  appears 
that  Mr.  Moise  knew  that  Armstrong  was  deceased,  and  in 
all  probability  knew  that  this  defendant  was  assuming  to 
continue  the  business  in  the  interests  of  the  estate  of  the 
deccascMl,  but  Ibis  would  not  relieve  this  defendant  from 
liability.     *^One  who,  as  agent,  assumes  to   represent  a 
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principal  who  has  no  legal  existence  or  status  is  himself 
liable."  Learn  v.  Upstill,  52  Neb.  271;  Codding  v.  Mun- 
Hon^  52  Neb.  580.  It  is  said  in  the  opinion  in  the  latter 
«*ase  that  one  who  assumes  to  act  as  agent  for  a  person 
having  no  legal  status  is  liable,  "unless  the  agreement  was 
that  (the  party  with  whom  he  contracted)  was  to  look 
solely  to"  some  other  party  or  fund.  In  this  case  there 
was  no  other  party  that  could  be  held  legally  liable  for 
these  goods,  and  there  is  no  evidence  of  any  express  agree- 
ment on  the  part  of  the  plaintiff  to  look  solely  to  this  es- 
tate for  the  price  of  the  goods.  Under  tliis  evidence,  we 
think  the  district  court  should  have  instructed  the  jury  to 
find  a  verdict  for  the  plaintiff. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 


Jacob  Majerus,  appellee,  v.  Henry  C.  Barton, 

appellant. 

Filed  December  18, 1912.    No.  16,736. 

Easements:  Prescription:  Roadway.  Where  there  has  been  an  open, 
visible,  continuous  and  unmolested  use  of  a  roadway  across  the 
premises  of  another  for  a  period  exceeding  ten  years,  it  will  be 
presumed  to  be  under  a  claim  of  right,  and  not  by  the  license 
of  the  owner;  and,  where  one  seeks  to  close  a  way  over  his  land 
which  has  been  enjoyed  by  his  neighbor  for  such  period,  he  has 
the  burden  of  showing  that  the  use  was  permissive,  and  not  under 
a  claim  of  right,  and,  if  he  fails  to  overcome  such  presumption  by 
a  preponderance  of  the  evidence,  his  case  must  fail. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Eaper,  Judge.    Affirmed. 

Reavis  d  Reams,  for  appellant. 
0.  Qillespie  and  K.  Falloon,  contra. 
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Ham  EH,  J. 

TluH  is  an  appeal  from  a  decree  of  the  district  court 
for  Ricliardson  county.  The  plaintiff,  appellee,  seeks  to 
establiHli  a  roadway  between  his  premises,  the  north  half 
of  the  southwest  quarter  of  section  12,  in  township  1,  in 
rauge  16,  Kichanlson  county,  Nebraska,  and  a  public  road 
ruuuiug  along  the  south  line  of  the  80-acre  tract  adjoining 
on  the  south.  The  plaintiff  and  his  grantors  have  owned 
the  80-acre  tract  in  question  for  a  period  of  about  40  years, 
and  during  that  time  they  have  traveled  to  and  from  the 
same  along  the  west  line  of  the  scmth  eighty  to  the  public 
road.  The  riglit  to  use  this  roadway  is  claimed  by  prescrip- 
tion. A  good  many  years  ago  a  row  of  walnut  trees  was 
planted  within  tlie  roadway,  and  about  7  or  8  feet  from  a 
hedge  fence  on  the  ea^t  side  of  the  said  roadway.  About  3 
years  ago  a  wire  fence  was  built  ab<mt  6  feet  west  of  the 
said  row  of  trees.  The  fence  and  the  row  of  trees  run  north 
and  sontli  tlie  full  length  of  the  roadway.  It  is  allied  in 
tlie  i)etiti(m  that  the  limbs  of  the  walnut  trees  grew  so  that 
ihey  reachcMl  over  the  roadway  and  pn^vented  the  plaintiff 
from  hauling  hay  and  interfered  with  driving  a  covered 
carriage  over  the  sinue,  and,  becaut^^  of  the  limbs  and  the 
fence,  it  was  almost  impossible  to  get  through,  and  espc^ 
cially  when  the  road  was  wet  and  muddy;  that  the  plain- 
tiff had  asked  the  defendant  to  remove  his  fence  and  txy 
allow  the  treevs  to  be  trimmed  and  the  rubbish  accumulated 
to  be  tj\keu  out  of  the  roadway,  and  that  the  defendant  re- 
fused  to  permit  this  to  be  done;  that,  because  of  the  fence 
and  the  walnut  trees,  the  plaintiff  was  prevented  from  en- 
joying tlie  free  and  undisturbed  use  of  such  way.  The 
])laintiff  alleged  in  his  petiticm  that  the  w^est  30  feet  of 
the  defendant's  tract  had  been  charged  with  and  had  be- 
come subservient  to  the  easement  of  the  said  roadwav  for 
an  uninterinipted  period  of  40  years ;  that  the  plaintiff  and 
his  grantors  had  been  in  the  open  and  notorious  use  of  said 
easement  for  that  time;  that  the  grantors  of  the  defend- 
ant admitted  that  tlie  ownersliip  to  said  land  covered  by 
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said  easement  belonged  to  the  plaintiff's  grantors;  that  the 
plaintiff  had  been  damaged  in  the  premises  in  the  sum  of 
|50.  There  was  a  prayer  for  judgoient  for  f50  and  costs; 
that  the  defendant  be  ordered  to  take  down  the  fence; 
that  the  use  of  the  roadway  of  30  feet  be  quieted  in  the 
plaintiff)  and  that  the  plaintiff  be  permitted  to  clear  the 
said  roadway  of  all  obstructions. 

A  general  demurrer  to  the  plaintiff's  petition  was  over- 
ruled, and  the  defendant  answered  admitting  the  owner- 
ship, but  denied  that  there  was  an  easement,  and  alleged 
that  there  was  a  strip  of  ground  approximately  30  feet 
wide  on  the  west  end  of  the  defendant's  hind  wliich  ran 
north  and  south  leading  to  the  public  road  from  tlie  plain- 
tiff's land,  and  that  the  defendant  had  pennitted  the 
plaintiff  to  go  over  and  upon  said  strip  and  to  use  the 
same  in  connection  with  the  defendant  and  others  as  a 
roadway,  but  that  the  permission  was  a  mere  license 
granted  by  the  defendant  to  the  plaintiff  in  common  with 
others;  that  tlie  defendant  was  the  owner  of  the  row  of 
walnut  trees,  and  that  he  c(mstructed  and  maintained  a 
wire  fence  a  few  feet  west  of  said  trees,  that  no  rights  to 
the  said  strip  had  ever  been  granted  to  the  plaintiff,  or 
had  inured  to  his  benefit  by  prescription,  or  otherwise; 
that  the  plaintiff  had  due  notice  that  his  grantors  had  no 
right  to  said  strip  of  ground,  except  the  right  given  them 
by  way  of  license  or  permission  to  use  the  same  as  a  road- 
way in  common  with  otliers;  that  the  plaintiff  had  always 
recognized  the  ownership  of  the  land  in  the  defendant; 
that  about  tlie  7th  of  October,  1906,  the  plaintiff  sought  to 
purchase  of  the  defendant  enough  of  said  right  of  way  to 
give  him  a  road  thereon,  and  offered  the  defendant  $112.50 
for  the  same.  Other  allegations  in  the  petition  were  de- 
nied. 

There  was  a  reply  alleging  said  easement  was  the  only 
way  the  plaintiff  had  of  getting  to  and  from  the  public 
road ;  that  after  the  dispute  arose  plaintiff  offered  the  de- 
fendant by  way  of  compromise  |125  for  the  easement; 
that  the  offer  was  made  to  avoid  a  lawsuit  and  ti-ouble 
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and  facts  wore  set  forth  in  the  petition  as  are  set  forth  in 
tlie  petition  herein,"  and  that,  when  issues  were  joined  in 
that  case  and  the  same  w^as  ready  and  argued,  the  plaintiff 
dismissed  the  action,  and  immediately  began  another  ac- 
tion against  the  same  defendants,  and  filed  a  petition 
which  was  an  exact  copy  of  the  petition  in  the  former 
case,  and  that,  after  issues  w^ere  duly  joined  in  the  second 
action  and  the  case  ready  for  trial,  the  plaintiff  dismissed 
the  action,  without  prejudice,  and  immediately  filed  the 
petition  in  this  action,  which  is  an  exact  copy  of  the 
former  i)etitions.  Site  also  alleged  the  interest  of  the 
answering  defendant  in  the  property  of  the  estate  and 
the  value  of  tlie  prop^a-ty,  and  that  these  repeated  actions 
prevented  a  S(»ttlement  of  tlie  estate,  clouded  the  defend- 
ant's title  in  the  real  estate,  and  caused  the  defendants 
great  and  unnecessary  expense  and  annoyance,  and  that 
the  actions  were  brought  by  the  plaintiff  without  any 
desire  or  intention  of  obtaining  a  trial  and  determination 
of  the  issue  so  pr(\sonted,  but  for  the  sole  purpose  of  "har- 
rassiug  and  embarrassing  this  defendant  and  her  co-heifs 
from  dis))<)sing  of  said  real  estate  and  to  cast  a  cloud  upon 
the  title  of  the  same."  The  prayer  of  the  cross-petition 
was  that  the  plaintiff  be  enjoined  from  harrassing  defend- 
ant "with  actions  based  upon  the  allegations  contaitied  in 
the  pc^tition  herein,  and  that  she  be  enjoined  from  prose- 
cuting any  action  looking  toward  the  setting  aside  of  the 
judgment  rendered  against  the  said  plaintiff"  in  the  will 
(Mmtost.  The  trial  court  found  the  issues  in  favor  of  the 
defendant  and  enjoined  the  plaintiff  as  prayed,  and  the 
plaintiff  has  appealed. 

1.  The  action  of  the  trial  court  first  complained  of  is  in 
refusing  a  ccmtinuance  of  the  case  up<m  application  of  the 
plaintiff.  This  application  was  based  upon  the  absence 
of  a  witness  and  was  supported  by  an  aflSdavit,  but  the 
matters  that  it  was  supposed  the  witness  would  testify  to 
were  not  stated  in  the  affidavit,  and,  after  the  court  had 
overi'uled  the  application,  the  plaintiff  dismissed  her  ac- 
tion as  to  all  the  defendants;  but,  upon  the  objection  of 
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the  cross-petitioner,  the  court  refused  to  dismiss  the  cross- 
petition  and  proceeded  to  the  trial  of  the  issues  so  joined. 
No  further  application  for  a  continuance  was  made,  and 
it  is  clear  that  the  plaintiff  cannot  now  avail  herself  of 
any  supposed  errors  of  the  court  in  refusing  the  continu- 
ance. There  is  notliing  in  the  record  to  show  tliat  any 
continuance  was  necessarj*^,  or  was  supposed  to  be  neces- 
sary, ui)on  the  hearing  of  this  defendant's  cross-petition. 

2.  The  plaintiff  complains  of  the  rulings  of  the  court 
in  admitting  evidence,  and  in  allowing  too  much  latitude 
to  defendant's  attorney  in  cross-examining  tJie  plaintiff, 
and  in  other  similar  matters;  but  in  a  trial  to  the  court, 
and  especially  in  an  equity  case,  the  court  is  supposed  to 
base  its  judgment  upon  tlie  competent  evidence  produced, 
and,  if  evidence  which  was  properly  introduced  will  sup;. 
port  the  judgment,  error  in  allowing  incompetent  evidence 
or  cross-examination  will  not  be  considered. 

3.  It  is  insisted  tliat  the  evidence  does  not  support  the 
decision,  and  that  an  action  to  enjoin  the  commencement 
of  further  suits,  under  the  circumstances,  cannot  be  main- 
tained. The  plaintiff  in  the  brief  says:  "We  maintain 
that  we  have  the  right  to  dismiss  a  suit,  either  in  equity 
or  at  law,  without  prejudice  to  a  new  action,  and  immedi- 
ately refile  the  same  suit,  against  the  same  parties,  con- 
cerning the  same  subject  matter,  asking  the  same  relief, 
when  the  suit  has  not  been  fully  and  legally  adjudicated 
between  the  parties.  It  has  been  held  that  this  right  con- 
tinued as  long  as  there  is  the  right  to  submit  the  cause 
on  its  merits."  Thornhill  v,  Hargreaves^  76  Neb.  582,  is 
cited  as  supporting  this  doctrine.  That  was  a  proceeding 
to  revive  a  dormant  judgment  begun  in  the  county  court, 
and  after  having  appealed  to  the  district  court  the  plain- 
tiff dismissed  the  proceedings.  He  afterwards  begun  new 
proceedings  to  revive  the  judgment,  and  the  former  action 
and  the  dismissal  thereof  were  relied  upon  as  a  bar  to  the 
new  proceedings.  The  court  held  that  the  plaintiff  had  a 
right  to  dismiss  his  action  in  the  district  cimrt,  without 
prejudice,  and  after  such  dismissal  another  action  might 


680  NEBRASKA  REPORTS.  [Vol.  92 


Sheyalier  t.  Stephenson. 


be  begun.  The  questions  here  presented  were  not  involved 
in  that  case,  and  there  is  nothing  in  the  opinion  that  sup- 
ports the  plaintiff's  contention. 

When  a  plaintiflf  seeks  to  enjoin  a  multiplicity  of  suits, 
and  relies  upon  an  alleged  right  as  between  himself  and 
the  defendant  as  the  basis  of  his  action — that  is,  if  his 
right  of  action  depends  upon  his  title  to  certain  real  estate 
OP  upon  his  ownership  and  right  of  possession  of  certain 
I)ersonal  property,  and  tliat  title  or  that  ownership  and 
right  of  possession  is  contested  and  doubtful — it  has  been 
frequently  held  that  he  must  first  establish  tliat  right  in 
an  action  at  law  before  he  can  maintain  his  action  in 
equity  to  prevent  further  litigation.  If  this  rule  obtains 
where  there  is  no  distinction  between  the  procedure  in  an 
action  at  law^  and  in  actions  in  equity,  as  in  the  code  states 
generally,  and  if  the  application  of  tlie  rule  might  in  an 
action  in  equity  depend  upon  the  circumstances  of  the 
particular  case,  it  seems  clear  that  the  rule  has  no  ap- 
plication in  the  case  at  bar.  The  principal  contention  be- 
tween these  parties  was  as  to  the  probate  of  the  proposed 
will.  That  issue  had  been  determined  in  an  action  at  law. 
If  a  party  could  bring  successive  actions  for  the  same 
cause,  and  suc(*ossively  dismiss  and  again  begin  the  action, 
the  rii»hts  of  the  parties  would  never  be  determined  in  ac- 
tions so  brought  and  dismiss(»d,  and  there  would,  under 
plaintiff's  contention,  never  be  a  time  when  the  court 
could  stop  such  proceedings. 

The  plaintiff  says  that  she  was  prevented  from  having 
the  issues  she  desired  to  present  determined  because  of 
the  unjust  and  erroneous  rulings  of  the  court  in  refusing 
continuances,  and  otherwise  preventing  a  fair  trial,  and 
so  conipelling  her  to  dismiss  tlie  successive  suits.  Errors 
of  law  committed  by  the  trial  court  prejudicial  to  the 
rights  of  a  litigant  cannot  ordinarily  be  corrected  by  an- 
other suit  in  the  same  court.  The  remedy  is  by  appeal; 
and,  unless  appealed  from,  such  rulings  must  be  regarded 
ns  riixM.  Any  attemnt  in  correct  such  rulings  except  by 
appeal  is  usually  regard (»d  as  a  collateral  attack.     We 
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must  therefore  consider  that  the  plaintiff  dismiased  her 
oases  voluntarily,  and  without  any  ground  for  so  doing 
except  to  serve  her  own  purposes.     Under  such  circum- 
stances, the  plaintiff  would  be  required  to  produce  evi- 
dence to  convince  a  court  of  equity  that  she  was  attempt- 
ing in  good  faith  to  procure  a  fair  trial  upon  the- merits 
of  her  claim.    The  plaintiff  used  the  same  allegations  in 
each  case  begun  by  her.    The  petition  in  this  case  shows 
tliat  it  was  verified  long  before  the  former  case  was  dis- 
missc^d.     Whenever  it  was  thought  that  the  action  whi<:h 
she  had  pending  was  about  to  be  brought  to  trial,  she  was 
already  prepared  with  a  duplicate  of  the  petition,  and, 
when  the  matter  could  no  longer  be  delayed  in  court,  her 
action  was  dismissed,  and  immediately  the  same  action, 
substantially,  begun  again.    The  brief  is  quite  voluminous, 
but  it  does  not  i>oint  out  any  evidence  in  the  record  that 
would  explain  or  justify  her  motive  in  so  proceeding.    It 
is  true  that  there  had  been  no  adjudication  as  to  the  plain- 
tiff's right  to  the  money  that  she  assigned  to  the  estate, 
and  as  to  the  validity  of  that  assignment;  but  if  the  con- 
test of  the  will  was  the  main  issue  between  the  parties, 
and  if  the  rights  of  the  respective  parties  In  that  issue  had 
been  fully  determined,  as  we  have  seen^  in  an  action  of 
law,  a  court  of  equity,  having  taken  jurisdiction  of  the 
principal  controversy,  ought  at  the  same  time  to  deter- 
mine the  whole  matter. 

4.  The  plaintiff  insists  that,  as  her  action  was  dismissed 
as  against  the  other  two  heirs  and  all  other  defendants, 
the  court  was  without  jurisdiction  to  enjoin  the  plaintiff 
from  proceeding  against  the  other  defendants.  The  decree 
was  "that  the  plaintiff  be,  and  she  is  hereby,  permanently 
enjoined  from  prosecuting  or  instituting  any  further  ac- 
tion for  the  recovery  of  the  |5,100,  or  for  the  setting  aside 
of  the  decree  of  the  district  court  rendered  in  the  matter 
of  the  estate  of  Helen  A.  Horn,  deceased,  wherein  the  pro- 
l)ate  of  the  will  proposed  by  the  plaintiff,  Alphia  M.  Shev- 
alier,  was  denied,  and  from  instituting,  prosecuting  or 
furthering  any  actions  including  said  matters."    This  is 
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perhaps  the  usual  form  in  such  eases,  and  is,  of  course, 
binding  only  ui>on  the  parties  thereto.  It  enjoined  the 
plaintiff  from  bringing  any  more  actions  of  the  same 
nature  against  the  cross-petitioner,  or  that  will  aflFect  the 
interests  of  tlie  cross-petitioner  in  adjusting  and  distribut- 
ing the  estate  in  question.  There  is  no  doubt  that  the  court 
had  jurisdiction  to  adjudicate  all  the  interests  of  the 
plaintiff  against  this  cross-petitioner  in  the  mattes  in- 
volved in  litigation,  and  tve  do  not  see  that  the  decree  has 
gone  further  tlian  necessary  for  that  purpose. 

We  think  the  judgment  of  the  district  court  is  supported 
by  the  evidence,  and  it  is 

Affirmed. 

Rebse,  C.  J.,  having  been  of  counsel  in  a  former  stage  of 
this  litigation,  took  no  part  in  this  decision. 


Rose,  J.,  took  no  part  in  the  decision. 


WiLix)w  Pprings  Brewing  Company,  appellant,  v. 
Horatio  G.  Nbwoomb,  appellee. 

Filed  December  18,1912.    No.  16,887. 

1.  Intoxicating  Liquors:   License.    A  SBloon  license  purporting  to  be 

Issued  to  a  deceased  person  in  the  company  name  used  by  such 
person  in  his  lifetime  is  invalid  for  any  purpose. 

2.  Principal  and  Agent:    Purchase  of  Liquors:    Liabujtt  of  Agent. 

One  who  assumes  to  act  as  agent  for  the  estate  of  a  deceased  per- 
son in  conducting  a  saloon  and  in  purchasing  liquors  for  that 
purpose,  without  any  authority  from  the  probate  court  so  to  do. 
and  without  any  valid  license,  is  personally  liable  for  the  contract 
price  of  the  liquors  so  purchased,  in  the  absence  oi  an  expreas 
agreement  that  he  should  not  be  so  held. 

Appeal   from   the   dif^triot   court   for   Dawes   county: 
WiLiiiAM  H.  Westover,  Judge.    Reversed. 
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/.  J.  Dunn,  A.  M.  Morrisseij  and  Allen  O.  Fisher,  for 
appellant. 

J.  E.  Porter,  contra. 

Sedgwick,  J. 

For  some  time  prior  to  the  18th  day  of  March,  1908,  H. 
C.  Armstrong  resided  in  Sheridan,  Wyoming,  and  owned 
a  saloon  and  saloon  business  in  Crawford,  Nebraska.  The 
business  was  carried  on  in  the  name  of  H.  O.  Armstrong 
&  Company,  by  this  defendant  as  agent  for  Armstrong. 
The  saloon  license  was  obtained  and  held  in  the  name  of 
H.  C.  Armstrong  &  Company.  On  the  18th  day  of  March, 
1908,  Armstrong  died,  and  this  defendant  continued  to 
carry  on  the  business  as  before.  ^Mrs.  Armstrong  was 
api)ointed  administratrix  of  his  estate,  and  this  plaintiff 
continne<l  to  sell  beer  and  otlier  liquors,  upon  tlie  order  of 
this  defendant,  as  he  had  done  prior  to  the  death  of  Mr. 
Armstrong,  except  that  before  Mr.  Armstrong's  death  he 
charged  the  account  of  Armstrong  &  Company,  and  soon 
after  he  began  charging  the  goods  to  the  defendant  in- 
dividually. In  November,  following,  an  order  of  the  pro- 
bate court  was  obtained  for  that  purpose,  and  the  saloon 
business,  with  the  su]>plies  on  hand,  were  sold  by  the  ad- 
ministratrix to  this  defendant,  who  still  continued  to  con- 
duct the  business  for  the  remainder  of  the  fiscal  year 
under  the  license  in  the  name  of  11.  C.  Armstrong  &  Com- 
pany. This  action  was  brouglit  to  recover  for  liquors  sold 
after  Mr.  Armstrong's  death,  and  before  the  sale  of  the 
business  to  this  defendant  by  tlie  administratrix.  The 
district  court  instructed  the  jury  to  find  a  verdict  for  the 
defendant,  and  the  plaintiff  has  appealed. 

There  is  but  little  conflict  in  the  evidence;  and,  since  the 
court  has  instructed  the  verdict,  we  must  consider  the 
facts  to  be  as  testified  to  by  the  plaintiff.  Mr.  3Ioise,  who 
represented  the  plaintiff's  company  in  this  business,  tes- 
tified that  he  was  present  at  the  funeral  of  Mr,  Armstrong, 
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land,  and  locked  the  giite,  which  the  defendant  took  off 
its  liiii^i»s,  and  went  thnmgh  and  the  plaintiff  brouglit  his 
jicliou  of  tresi)ass.  Defendant  proved  the  use  of  the  way 
f«r  40  years,  also  that  defendant  had  said  to  the  plaintiff 
(hat  i»hiintiff  was  very  kind  to  allow  him  a  way  over  the 
lami,  and  had  sjioken  of  purchasing  a  right  of  way  out  from 
his  place.  There  was  a  verdict  for  the  defendant,  and  the 
roiirt  held  that  the  owner  of  the  land  '^has  the  burden  of 
proving  tliat  the  use  of  the  easement  was  under  some  li- 
cense, indulg«Mice,  or  special  contract,  inconsistent  with 
tlie  right  chiinied  by  tlie  other  party,"  but  said,  '*we  do  not 
think  the  owner  made  such  proof  here,"  and  affinned  the 
judgment  of  the  court  below. 

Tlie  easement  is  a  right  which  one  person  has  to  use 
the  land  of  another  for  a  specific  purpose.  Jacksoji  v. 
TnillifH/fr,  9  Or.  393,  397. 

The  following  authorities  seem  to  sustain  the  appel- 
lee's contention:  Stcffy  v.  Carpenter,  37  Pa,  St  41;  Col- 
hum  r.  MiirsU,  22  N.  Y.  Supp.  990;  iVic/*o??«  t?.  ^^enticorth, 
100  N.  V.  4r>5;  Barnes  v.  Hayncs,  13  Gray  (Mass.)  188, 
74  Am.  Dec.  029.  Nor  need  there  be  an  allegation  that 
tlie  user  was  adverse,  where  it  is  set  forth  that  the  plain- 
tiff used  the  roadway  continuously  for  50  years  with  the 

r 

knowledge*  and  acquiescence  of  the  OAvner. 

Th(»  way  is  in  a  lane  between  two  hedge  fences,  one  of 
which  is  on  the  IJowers  land  and  the  other  on  the  Barton 
land.  Not  only  is  the  place  between  the  hedges  the  right 
sort  of  place  for  a  road,  but  the  defendant's  grantors 
planted  a  row  of  walnut  trees,  such  as  is  usually  plante<l 
to  line  a  road.  The  acts  of  defendant's  grantors  were 
such  as  to  indicate  their  intention  to  leave  a  roadway. 
Th(\v  s<*em  to  have  accpiiesced  in  the  demand  of  the  owner 
of  the  north  eighty  for  a  road  across  the  south  eighty.  It 
was  a  nec(»ssity  to  him,  and  it  requires  no  flight  of  imag- 
inati(m  to  suppose  that  he  demanded  that  which  made  it 
possible  for  him  to  live  there  in  comfort.  If  the  owner  of 
the  south  (Mirlity  yielded,  however  slightly,  to  the  demands 
of  the  occiqiant  of  the  north  eighty,  and  so  far  consented 
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that  the  occupant  used  the  roadway  until  40  years  elapsed, 
the  present  owner  of  the  soutli  eighty  has  assumed  a 
serious  and  difficult  burden  of  proving  that  the  use  for  all 
of  these  40  years  was  merely  i)ennissive.  Besides,  the  limbs 
of  the  overhanging  ti*ees  and  tlie  weeds  have  been  cut  out 
of  the  roadway  from  time  to  time  by  the  defendant  him- 
self, and  he  has  kept  the  roadway  open,  assisted  by  the 
appellee.  There  is  testimony  that  the  defendant  left  it 
oi>en  as  an  accommodation  to  the  neiglibors.  He  gives 
this  testimony  himself.  What  does  he  intend  to  establish 
by  keeping  it  open  if  it  is  not  a  roadway?  It  is  not  to  be 
forgotten  that  this  lane  is  on  a  section  line.  Neither  is 
it  to  be  forgotten  that  the  legislature  did  declare  that 
section  lines  were  to  be  public  roads.  It  may  be  true 
that  they  are  not  public  roads  until  they  are  opened,  but 
it  is  probably  a  common  belief  that  they  are  public  roads, 
and  there  is  nothing  strange  in  the  testimony  of  Messier, 
who  describes  the  dispute  that  was  liad,  and  he  tells  how 
Wyatt,  McDowell,  Elwell,  and  "old  man''  Bowers  and 
some  other  gentleman  went  out  to  that  lane  to  settle  the 
^'dispute  on  that  road,"  and  he  understood  that  they  did 
settle  it.  In  the  meantime  the  years  have  been  going  by, 
and  four  times  the  usual  period  to  obtain  a  right  by  pre- 
scription passed  before  there  was  an  attempted  halt.  It 
is  presumed,  under  the  authorities  above  cited,  that  the 
right  of  plaintiff  to  use  tlie  road  owes  its  origin  to  a  grant 
from  the  defendant  or  his  grantors  to  the  plaintiff  or  his 
grantors,  and  the  defendant  is  required  to  overcome  this 
presumption  by  a  preponderance  of  the  evidence.  In  ad- 
dition, it  may  be  said  that  the  district  judge  was  close  to 
the  witnesses  and  to  all  the  circumstances  of  the  case,  and 
that  he  had  i>erliaps  a  better  opportunity  to  determine  th(» 
facts  than  we  have.  We  see  no  reason  to  reverse  his  judg- 
ment. 

The  judgment  of  the  district  court  is 

Affirmed. 


Sedgwick,  J.,  concurs  only  in  the  result. 
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Henry  Weh nes,  appblleb,  v.  William  RoBBnTS,  APPKi- 

LANT. 

Filed  December  18, 1912.     No.  1^,834. 

1.  Parol  Evidence:    Admissibility.     "Evidence  tending  to  establish  a 

separate  oral  agreement  between  the  parties  to  a  written  contract, 
as  to  matters  upon  which  such  contract  is  silent,  if  it  does  not 
tend  to  vary  or  contradict  the  terms  of  the  written  document,  is 
admissible."    Huffman  v,  Ellis,  64  Neb.  6^3. 

2.  Trial:    lN9Tnr(TioNS.    The  iDstructions  eacamlned,  and  held  not  to 

be  prejudicial  to  the  defendant 

AiTEAL  from  the  district  court  for  Adams  county: 
Habry  S.  Dungan,  Judge.    Affirmed. 

J.  W,  Jamrs,  for  appellant. 

J.  E.  Willits,  cantra. 

riAMER,  J. 

This  is  an  apiK^al  from  the  judjiniient  of  the  district 
<»(>iirt  for  Adams  county  in  favor  of  the  plaintiff,  Henry 
>\Vlines.  In  the  summer  of  1908  the  defendant,  William 
Koberts,  a])i>(»llant  in  this  court,  sold  the  plaintiff  a  thresh- 
ing (mttit  consistinor  of  a  steam  engine  and  a  grain  sepa- 
rator, with  blower  and  feeder  and  Avater  tank  with  trucks, 
for  the  })ur(liase  price  of  which  tlie  plaintiff  gave  his 
pnmiissory  notes  to  tlu»  defendant,  one  for  $600,  payable 
November  1,  lOOS,  and  one  for  $700,  payable  November 
1,  1909.  Tlie  not(*s  in  qm^stion  Keem  to  have  become  the 
property  of  the  Roselaud  State  Bank  in  the  due  course  of 
l)usiness.  The  plaiiititf  sued  the  defendant,  alleiring  a 
contract  wlierel^y  defendant  was  to  furnish  all  the  repairs 
needed  by  the  threshing  (mtfit  for  the  year  1908,  and  that 
(b^fendant  Avas  to  place  them  upon  said  engine  and  sepa- 
rator when  given  notice  to  do  so  by  the  plaintiff.  This 
])nrt  of  th(»  agr(»ement  was  not  evidenced  by  writing,  but 
rested  wholly  in  parol.  The  plaintiff  gave  notice  of  needed 
repairs,  which  the  defendant  refused  to  furnish^  where- 
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Upon  they  were  purchased  by  the  plaintiff.  The  plaintiflF 
also  alleged  a*  warranty  by  the  defendant  that  the  ma- 
chine would  work,  and  that  the  defendant  would  make  it 
work,  and  a  breach  of  the  warranty.  The  plaintiff  prayed 
judgment  for  the  value  of  the  repairs  and  cost  of  putting 
them  on,  and  for  damage  because  of  the  breach  of  the 
warranty.  The  answer  admits  the  sale  of  the  machine, 
and  denies  the  other  allegations.  The  plaintiff  had  a  ver- 
dict and  judgment. 

It  appears  from  the  evidence  that  the  agreement  for  the 
sale  of  the  machinery  was  made  in  April.  This  is  the  con- 
tract sued  on.  Contemporaneous  with  the  making  of  this 
agreement,  the  parties  executed  a  written  instrument  em- 
bodying at  least  some  of  the  terms  of  the  sale.  The  writ- 
tea  instrument  does  riot  appear  to  hav^  been  introduced  in 
evidence,  but  the  testimony  of  both  parties  agrees  as  to 
what  the  instrument  contains.  Upon  the  trial  the  plain- 
tiff was  permitted  to  prove,  over  the  defendant's  objection, 
the  jjarol  contract  sued  on.  The  defendant's  objection 
wasr  that  the  testimony  of  the  plaintiff  himself  showed  the 
contract  to  have  been  reduced  to  writing,  and  that  evi- 
dence of  any  agreement  not  shown  by  the  writing  itself 
was  incompetent.  While  it  is  not  permitted  to  vary  of 
contradict  the  terms  of  a  written  instrument  showing  the 
terms  of  an  agreement,  that  rule  is  not  violated  by  evidence 
of  a  parol  agreement  either  prior  to  or  contemporaneous 
with  the  execution  of  a  written  instrument,  if  the  parol 
agreement  is  as  to  some  matter  collateral  to  the  agreement 
contained  in  the  written  instrument,  or  if  the  parol  agree- 
ment constitutes  the  inducement  for  the  execution  of  the 
written  instrument. 

In  Norman  v.  Waite^  30  Neb.  302,  this  court  held,  as 
*■  stated  in  the  syllabus :  "The  existence  of  a  written  contract 

or  instrument,  duly  executed  between  the  parties  to  an  ac- 
tion and  delivered,  does  not  prevent  the  party  apparently 
bound  thereby  from  i)leading  and  proving  that  contem- 
poraneously with  the  execution  and  delivery  of  such  con- 
tract or  instrument  the  parties  had  entered  into  a  distinct 
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oral  ajo'eoiiicut  whfch  constitutes  a  condition  on  which  the 
j)erforinance  of  the  written  contract  or  agreement  is  to 
depend."  In  the  body  of  the  opinion  Judge  Cobb,  who 
deliverer!  tlie  opinion  of  the  court,  referred  to  the  case  of 
MichcLs  i\  Olmxiendy  14  Fed.  219,  and  said  that  he  did  not 
renieuiber  to  have  seen  the  law  on  this  subject  bo  clearly 
stated  elsewhere  as  by  Judge  Krekel  in  tlie  case  cited.  He 
tlien  gives  Judge  Krekel's  charge  to  the  jury:  "When  par- 
ties, without  any  J  mud  or  mistake,  have  deliberately  put 
their  engngeuients  in  writing,  the  law  declares  the  writ- 
ing to  be  not  only  the  best,  but  the  only  evidence  of  the 
agreement;  but  this  does  not  prevent  parties  to  a  written 
agi'eement  from  proving  that,  either  cont>emporaneonsly 
or  as  a  preliminary  measure,  they  had  entered  into  a  dis- 
tinct oral  agreement  on  8(mie  collateral  matter,  or  an  oral 
agreement  which  constitutes  a  condition  on  which  the 
performance  of  tlie  written  agreement  is  to  depend." 

In  Huffman  i\  A7/i>,  64  Neb.  623,  this  court  held,  as  ex- 
pressed in  the  syllabus:  "Evidence  tending  to  establish 
a  separate  oral  agi'eement  between  the  parties  to  a  writ- 
ten contract,  as  to  matters  upon  which  such  contract  is 
silent,  if  it  does  not  tend  to  vary  or  contradict  the  terms 
of  the  written  document,  is  admissible." 

In  Baniett  v.  Pratt,  37  Neb.  349,  this  court  held,  as  ex- 
pressed in  the  syllabus:  "A  brought  suit  against  B  al- 
leging, that  C  was  indebted  to  A  for  wages;  that  B  pur- 
chnscMl  f's  business,  out  of  which  the  debt  arose,  and  in 
part  consideration  agreed  to  pay  CTs  debt  to  A ;  that  this 
agreement  was  omitted  from  an  instrument  in  the  form 
of  a  receipt  set  out  in  the  petition,  and  containing  other 
terms  of  the  transfer,  and  that  the  omission  was  to  prevent 
a  third  person  from  learning  of  the  promise.  Held,  That 
the  petition  stated  a  cause  of  action."  Also  held  that 
"such  a  promise,  omitted  from  a  written  iigreement,  may 
be  proved  by  ]>arol  where  the  promisee  was  induced  to 
execute  the  writing  on  the  faith  of  the  oral  promise." 
Also  that  "such  a  promise  is  not  within  the  statute  of 
frauds."     In    the    body    of   the    opinion    Commissioner 


Vol.  92]  SEPTEMBER  TERM,  1912.  699 


Wehneg  v.  Roberts. 


Irvine  said:  "We  cannot  regard  the  instrument  referred 
to  in  the  petition  as  a  contract  complete  in  itself.  It  pur- 
ports only  to  be  a  receipt.  It  is  signed  only  by  W.  J. 
Pratt,  and  not  by  the  party  assuming  these  obligations, 
and  its  whole  effect  is  that  of  an  informal  memorandum, 
and  not  the  expression  of  a  complete  contract.  Further,  it 
is  settled  by  a  considerable  line  of  authority  that  where 
the  execution  of  a  written  agreement  has  been  induced 
uiK)n  the  faith  of  an  oral  stipulation  made  at  the  time, 
but  omitted  from  the  written  agreement,  though  not  by 
accident  or  mistake,  parol  evidence  of  the  oral  stipulation 
is  admissible,  although  it  may  add  to  or  contradict  the 
terms  of  the  written  instrument." 

In  Chapin  v.  Dohson,  78  N.  Y.  74,  the  New  York  court 
of  appeals  held,  as  stated  in  tlie  syllabus:  "The  rule  pro- 
hibiting the  reception  of  parol  evidence,  varying  or  modi- 
fying a  written  agreement,  does  not  apply  where  the  orig- 
inal contract  was  verbal  and  entire,  and  a  part  only  was 
reduced  to  writing;  nor  does  it  apply  to  a  collateral  under- 
taking; these  facts  are  always  open  to  inquiry  and  may 
be  proved  by  parol." 

In  Ferguson  v.  Rafferty,  128  Pa.  St.  337,  the  supreme 
court  of  Penn^lvania  held,  as  stated  in  the  syllabus: 
"Where  the  execution  of  a  written  agreement  has  been  in- 
duced upim  the  faith  of  an  oral  stipulation,  made  at  the 
time  but  omitted  from  the  written  agreement,  though  not 
by  fraud,  accident  or  mistake,  parol  evidence  of  the  oral 
stipulation  is  admissible  to  add  to  or  change  the  terms  of 
the  written  instrument." 

In  a  comparatively  recent  ca^e  this  court  held  in  De 
Laval  {Separator  Co.  v.  Jcline1x\  77  Neb.  192,  as  stated  in 
the  syllabus:  "If  a  written  memorandum  confirmatory 
of  a  previous  oral  agreement  does  not  y)urport  to  recite 
the  whole  of  the  latter,  oral  testimony  is  ndmissible  to 
supply  omittefl  covenants  not  inconsistent  witli  the  writ- 
ing." In  the  body  of  the  opinion  this  court,  throucfh  Com- 
missioner  Ames,  said :  "The  sole  ground,  as  it  appears, 
upon  which  the  objection  was  sustained  and  the  instruc- 
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tion  jjiven  is  that  the  auswer  is  an  attempt  to  contradict 
or  varv  the  terms  of  a  written  crmtract  by  oral  testimony. 
Manifestly  it  atteini>ts  to  do  no  such  thing,  but  does  at- 
tempt to  show  that  the  writing  does  not  express  the  entire 
agreement  of  the  parties,  nor  purport  so  to  do.  If  it  does 
so  purport,  it  is  doubtless  as  conclusive  in  tlmt  res|)ect 
as  it  is  with  regard  to  any  other  matter  concerning  which 
it  speaks;  but,  if  it  does  not  so  purport,  then  the  question 
whetlier  it  does  ccmtain  the  entire  agreement,  and,  if  not, 
wliat  are  the  omitted  terms  of  the  contract,  are  questions 
of  fact  to  be  det(»niiined  in  like  manner  as  any  other  fact 
that  is  or  might  l)e  put  in  issue  by  the  pleadings.-' 

Both  parties  to  the  written  instrument  agree  that  it 
provided  only  for  the  time  of  delivery,  and  the  time  and 
manner  of  pnynicnt  f(»r  the  machine.  It  follows  therefore 
that  the  contract  sued  on  was  collateral  to  the  agreement 
contained  in  the  written  instrument,  and  in  no  way 
tended  to  contradict  or  vary  its  terms. 

Complaint  was  next  made  by  appellant  of  the  giving  of 
certain  instructions;  they  being  instructions  No.  2  and 
No.  5.  By  instruction  No.  5  the  jury  were  told  that,  if 
tliey  found  for  the  plaintiff,  then  they  were  to  -''find  such 
sum  as  you  Ix^lieve  from  the  evidence  .will  compcmsafe 
him  for  tlie  injury  and  damage  he  lias  suffered,  not  ex- 
ceeding the  sum  of  |415.50,  and  interest  thereon  from 
September  15,  1900;  and,  in  determining  the  amount  of 
such  daniai»(%  vou  should  take  into  account  the  cost  of  the 
repairs  |nii'(  hasiHl  by  the  plaintiff,  and  the  value  of  the 
lab(U'  and  time  to  place  said  repairs  on  said  threshing 
outfit/'  It  is  contended  by  tlie  ap])ellant  that  this  in- 
struction liad  a  tendency  to  mislead  the  jury,  for  that  it 
would  s(»em  to  antliorize  a  verdict  of  $415.50,  when,  under 
the  evidence  and  other  instructi(ms  of  the  court,  no  re- 
covery could  be  had  for  the  breach  of  warranty,  and,  as 
$200  of  tlie  amount  claimed  was  claimed  for  damages  on 
this  account,  in  no  event  coujd  plaintiff  have  t^covere<l 
more  than  $215.50.  It  is  hard  to  see  how  this  instruction 
could  have  misled  the  jury  as  the  amount  claimed  by  the 
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pljiifitiff  for  fiiniisbing  repairs  and  for  the  breach  of 
warranty  is  set  out  by  the  court.  The  jury  are  further 
told  that  there  is  no  evidence  of  damages  for  the  failure 
of  the  warranty,  and  they  are  further  told  that  the  only 
issue  is  as  to  a  contract  for  furnishing  the  repairs,  and 
the  cost  of  the  repairs  purchased  by  the  plaintiff,  and  the 
cost  of  putting  them  on.  These  instructions,  when  con- 
strued togetlier,  state  the  issue  fairly.  The  verdict  re- 
turned was  for  less  than  the  amount  claimed  as  the  money 
expended  for  procuring  the  repairs,  and  the  error,  if  it 
was  an  error,  was  without  prejudice. 

It  is  further  urged  that  this  instruction  and  instruc- 
tion No.  2  lay  down  an  incorrect  measure  of  damages,  in 
tliat  they  make  the  measure  of  damages  the  cost  of  repairs 
to  the  plaintiff,  rather  than  their  reasonable  value.  While 
it  is  perhaps  true  that  the  proper  measure  is  reasonable 
value  and  not  actual  cost,  no  prejudice  resulted  to  the 
defendant,  because  the  only  evidence  of  reasonable  value 
shows  the  reasonable  value  to  be  identical  with  the  cost 
It  follows  that  this  error,  if  it  be  an  error,  is  likewise 
without  prejudice.  We  axe  unable  to  discover  any  error 
in  the  proceedings. 

The  judgment  of  the  district  court  is 

Affirmed. 


Robert  J.  Gaddis,  appellee,  v.  School  District  op  the 
City  of  Lincoln  et  al.,  appellants. 

Fn.ED  December  24,1932.    No.  17,828. 

1.  School  IMfltricts:  Government.  By  the  school  laws  of  Nebraska 
(Comp.  St  1911,  ch.  79),  two  distinct  forms  of  school-district  gov- 
ernment are  provided  for;  that  of  school  districts  in  incorporated 
cities  having  more  than  1,500  inhabitants  being  by  boards  of 
education  and  representative  in  form,  while  that  of  the  ordinary 
district  in  the  country  and  In  smaller  cities  and  villages  .Is  demo- 
cratic in  form. 

2, :  :  Rural  Dibtricts.    The  ultimate  control  of  the  rural 
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school  district  resides  in  the  electors,  and  Is  exercised  at  annaal 
br  special  school  meetings;  and  the  directions  of 'the  voters  as  to 
school  buildings  and  sites  must  be  carried  out  hy  the  directors 
strictly  within  the  limits  of  the  powers  conferred  upon  them  at 
the  school  meeting. 

8. :  :  City  Districts.  In  city  districts  which  are  gov- 
erned by  boards  of  education^  the  powers  of  the  district  reside  in 
the  board  of  education,  and  there  are  no  more  limitations  upon 
the  authority  of  the  board  to  select  school  sites  and  erect  school 
buildings  than  are  placed,  in  a  rural  district,  upon  the  electors 
present  at  the  school  meeting. 

4. :  Sei-ection  of  School  Sites.    Since  the  repeal  of  the  proviso 

to  section  23,  subd.  XIV,  ch.  79,  Comp.  St  1891,  there  Is  no  require- 
ment that  the  question  of  the  selection  of  school  sites  or  the  erec- 
tion of  school  buildings  be  submitted  to  the  electors  of  a  city 
district  in  order  to  authorize  the  board  of  education  to  purchase 
sites  and  erect  buildings. 

6. :    Powers  of  Board  of  Education:    School  Sites  and  BurLi>- 

ING8.  Except  as  limited  by  the  statutes  restricting  the  amount 
of  taxes  that  may  be  levied,  and  the  provisions  regulating  the 
borrowing  of  money  by  the  issuance  of  bonds,  the  board  of  edu- 
cation has  full  power  to  administer  the  affairs  of  the  school  dis- 
trict as  to  school  sites  and  buildings. 

6. :  :  Erection  of  Buildings:  Funds.  There  is  no  pro- 
hibition in  the  statute  against  a  board  of  education  of  a  city 
district,  such  as  the  city  of  Lincoln,  from  adding  money  derived 
from  taxation  to  money  obtained  from  issuing  bonds  voted  for 
building  purposes  in  order  to  pay  for  the  erection  of  school  build- 
ings, if  in  the  discretion  of  the  board  It  deems  it  for  the  best 
Interest  of  the  district  so  to  do. 

7.  :    :    Funds:    Levy.    The  direction  In  section  23,  subd. 

XIV,  ch.  79,  Comp.  St.  1911,  is  that  the  board  of  education  shall 
estimate  the  amount  of  money  necessary  for  the  support  of  schools, 
the  purchase  of  school  sites,  the  erection  of  school  buildings,  the 
payment  of  interest,  and  the  creation  of  a  sinking  fund,  and 
report  the  same  to  the  county  commissioners  for  levy.  There  is  no 
distinction  made  between  the  collection  of  money  for  the  support 
of  schools  and  money  for  sites  or  buildings  derived  from  the 
estimate  and  levy.  The  tax  is  levied  in  gross  for  the  whole 
amount  of  money  required  as  shown  by  the  estimate.  The  amount 
levied  is  equally  subject  to  anticipatory  use  for  all  purposes  named 
in  the  estimate.  School  District  v,  Stough,  4  Neb.  357;  State  v. 
flfoftin,  39  Neb.  570;  Andrcics  v.  School  District,  49  Neb.  420; 
Fomerene  v.  School  District,  56  Neb.  126,  distinguished. 
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8. :  :   CJoNTRACTS  for  BuiLDiiros:    Injuxctiox.    Where  the 

amount  of  money  required  in  a  contract  made  by  the  school  dis- 
trict of  the  city  of  Lincoln  for  the  erection  of  certain  school 
buildings  does  not  exceed  the  amount  of  money  on  hand  derived 
from  the  sale  of  bonds  issued  for  building  purposes,  together  with 
the  amount  of  an  estimate  for  building  purposes  made  by  the 
board  of  education,  and  a  levy  of  taxes  for  that  purpose  made  by 
the  county  commissioners  for  the  current  fiscal  year,  the  contract 
will  not  be  enjoined  at  the  suit  of  a  taxpayer  as  being  ultra  vires 
and  void,  because  all  the  money  is  not  in  the  treasury  when  the 
contract  was  made. 

9.  Injunction:  Costs.  Where,  at  the  time  a  contract  for  the  erection 
of  school  buildings  was  entered  into,  it  was  in  excess  of  the 
powers  of  the  board  of  education  to  make,  and  where  by  mutual 
agreement  the  contract  was  subsequently  modified  so  as  to  bring 
it  within  the  authority  of  the  board  of  education,  the  modified 
contract  will  not  be  enjoined  upon  the  ground  that  it  is  ultra  virea. 
But,  since  the  modification  was  made  after  the  action  was  begun, 
the  costs  in  the  district  court  are  taxable  to  the  defendant 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  Jamks  Cosgrave,  Judge,    Reversed. 

Mahoney  dc  Kennedy,  C.  8.  Allen  and  Tibhets  &  Ander- 
son,  for  appellants. 

Burr,  Greene  d  Greene,  contra. 

Letton,  J. 

This  is  an  action  by  a  taxpayer  to  enjoin  the  board  of 
education  of  the  city  of  Lincoln  from  carrying:  out  a  con- 
tract witli  the  defendant  P.  P.  Gould  &  Son  for  the  erec- 
tion of  certain  schoolhouses,  and  from  paying  the  con- 
tractor any  sum  upon  the  contract,  for  the  reason  that  the 
'  contract  price  exceeds  the  amount  authorized  for  building 
purpases,  and  is  in  excess  of  the  money  and  funds  on  liand 
at  the  time  of  the  execution  of  the  contract,  that  the  con- 
struction of  the  Vine  street  school  building  contracted 
for  was  not  authorized  bv  a  vote  of  the  electors,  and  that 
tlie  contract- does  not  provide  for  the  completion  and  fur- 
nishing of  the  buildings  as  voted  by  the  electors,  and, 
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therefore,  is  unauthorized,  ultra  vires,  and  void.  The 
contract  as  originally  n^ade  provided  for  the  erectioa  of  a 
high  school  building  and  two  grade  school  buildings. 
The  price  for  each  was  separately  fixed.  The  total  amount 
payable  in  any  event  was  f546,973,  and  provision  was 
made  so  that  the  absolute  liability,  if  certain  options  :r; 
to  material  were  exercised  by  the  board  of  educati'  n, 
would  not  exceed  the  sum  of  f493,683.  By  mutual  con- 
sent the  contract  was  afterwards  modified  by  eliminating 
tlie  provisions  concerning  one  of  the  grade  school  build- 
ings, so  that  at  tlie  time  of  the  hearing  tlie  utmost  liabil- 
ity of  the  district  thereunder  was  $451,837,  with  optional 
reductions  as  stated.  The  district  court  found  that  the 
contract  was  void,  and  granted  an  injunction  w  prayed 
in  the  petition.    Defendants  have  appealed. 

The  stipulation  of  facts  agreed  upon  shows  that,  at 
the  election  which  was  held  to  authorize  the  issuance  of 
bonds,  a  choice  of  locations  as  to  the  site  of  the  high 
school  building  was  submitted  to  the  voters,  and  that  as  to 
the  bonds  the  ballot  permitted  the  voters  to  express  them- 
selves for  or  against  "the  $350,000  bonds  and  taxes  (1)  for 
erecting,  constructing,  finishing,  furnishing  and  complet- 
ing a  high  school  building  or  buildings  to  be  located  on 
the  place  and  upon  the  site  to  be  selected  by  the  electors 
at  said  election;  (2)  for  erecting,  constructing,  finishing, 
furnishing  and  completing  one  grade  school  building 
(omitting  description  of  location) ;  (3)  for  erecting,  con- 
structing, finishing,  furnishing  and  completing  an  annex  to 
the  Saratoga  school,  located  on  block  2,  Cottage  Grove  ad- 
dition to  the  city  of  Lincoln."  Before  the  contract  was  let 
the  bonds  had  been  sold,  and  |362,860.61  had  been  paid 
into  the  treasuiT  from  the  proceeds  thereof,  out  of  which 
sum  $3,000  had  been  paid  before  letting  of  the  contract. 
In  June,  1912,  the  board  of  education  submitted  to  the 
county  commissioners  its  annual  estimate,  and  included 
therein  the  sum  of  $100,000  for  the  purchase  of  real  estate 
and  new  buildings.  The  county  commissioners  levied  a 
tax  of  32  mills  for  maintenance  of  schools,  purchase  of 
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sites,  and  construction  of  buildings,  which  according  to 
the  valuation  of  property  in  the  district,  would  produce 
tlie  sum  of  $13,306  in  excess  of  the  amount  estimated. 
There  was  f 41 ,045  on  hand  from  the  gross  revenues  of  the 
preceding  year.  No  contract  for  heating,  plumbing,  and 
furnishing  has  been  let,  nor  will  such  contracts  be  en- 
tered into  until  the  present  contract  is  completed.  The 
estimated  cont  of  plumbing,  heating  and  furnishing  for 
the  tliree  buildings  is  fl95,000.  The  annex  to  the  Sara- 
toga school  has  been  constructed  and  paid  for  out  of 
funds  derived  from  1911  taxes.  The  contract  provides 
that  the  time  limit  for  the  completion  of  the  Bancroft 
school  shall  be  tlie  10th  of  August,  1913,  and  for  the 
higli  scliool  building,  February  10,  1914.  The  architect 
testifies  that  if  the  work  on  the  high  seliool  building  is 
ju'osecuted  with  such  diligence  as  would  complete  it  on 
the  date  fixed  in  the  contract,  taking  into  account  the 
reserved  estimates,  only  about  $200,000  would  become 
payable  on  the  contract  on  or  before  July  1,  1913,  and  if 
the  Bancroft  building  is  completed  by  the  date  fixed, 
August  10,  1913,  the  amount  that  would  be  due  and  pay- 
able would  be  $75,000.  These  seem  to  be  the  essential 
and  determining  facts  in  the  case. 

It  is  the  contention  of  plaintiff  that  no  authority  is 
conferred  upon  the  board  of  education  to  purchase  school 
sites  and  erect  buildings,  unless  authorized  to  do  so  by  a. 
vote  of  the  electors  of  the  district;  that  if  by  such  vote 
the  board  has  been  authorized  to  issue  bonds  for  the  pur- 
pose of  erecting,  finishing  and  furnishing  certain  school 
buildings,  it  is  beyond  its  power  to  enter  into  a  contnict 
to  pay  for  the  same  more  than  the  amount  of  money  re- 

I  alized  from  the  sale  of  the  bonds  on  hand  at  the  time  the 

contract  is  entered  into.    In  support  of  this  contention  he 

I  cites  the  case  of  School  District  v.  fitoughj  4  Neb,  357, 

which  was  an  action  by  the  assignee  of  certain  school 
orders.  The  facts  in  this  case  were  that  tlie  district  was 
an  ordinary  country  district,  and  that  no  authority  or 
direction  was  given  to  the  school  board  by  the  electors  of 
48 
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tlie  district  to  build  a  scluMdliouse  or  to  let  a  contract 

tliercfor.    At  tlie  previous  school  mooting  a  tax  of  5  mills 

on  the  dollar  had  been  levied  for  the  purpose  of  building 

a  whcKdIiouse.     The  board  assumed  that  this  gave  it  au- 

thoritv  to  act.     It  made  a  contract  for  the  ere<*tion  of  a 

scliool  buiblin^,  issued  orders  upon  the  treasurer  for  the 

whole  amount  of  the  c(mtract  price,  and  delivered   the 

same  to  the  contractors  in  advance  of  any  work,  talking 

back  a  bond   t4)  secure  the  faithful  performance  of  the 

contra(*t.     The  contractors  ncfjotiatiMi  the  orders  the  day 

aft(T  they  \>ere  presented  to  and  accepted  by  the  district 

treasurer,  and    never   built  tlie  schoolhouse.     The  court 

lield  that  the  orders  were  not  nejjotiable  and  did  not  estop 

tlie  school  distri<t  as  a^i^ainst  a  bona  fide  holder  for  vahie 

from  avniliii^r  its<*lf  of  anv  defenses  in  the  action  winch  it 

would    have  had   in   an   a'ctiim   brruight  by   the   original 

])ay(*e.    After  stating  the  facts,  it  said:    "On  these  facts 

we  are  well  satisfied  that  the  school  district  is  not  liable 

on  these  orders."    This  dis|M)sed  of  the  case,  was  all  that 

wns  n(»c(^ssary  to  say,  and  all  that  was  essential  to  the 

decision.    r»ut,  Jndjj^e  Lake,  writing  the  opinion,  proceeds 

to  say  tlint  the  district  board  may  not  issue  orders  upon 

funds  not  collected,  in  order  to  evade  the  statutory  pro- 

visicm   that   the  "  'school   district  shall  have  power  and 

anthoritv  to  borrow  monev  to  pav  for  the  sites  for  scbo(d- 

houses  and  to  erect  buildinirs  thereon,  and  to  furnish  the 

same  by  a  vote  of  a  majority  of  the  qualified  voters  of 

said  district  present  at  any  annual  or  special  meeting.' 

lUit,  in  whichever  way  the  building  fund  is  raised,  it  "is 

entirely  beyond  the  control  of  the  district  board,  except 

for  safe-keeiVini^,  until  the  electors  of  the  district^  legally 

assembled,  shall  give  directions  as  to  how  it  shall  be  ex- 

])ended,"  and,  hence,  that  the  action  of  the  board  wa*s 

without  authority.     While  not  essential  to  the  decision, 

the  rule  thus  announced  was  a  wise  and  salutary  one, 

especially  at  such  an  early  period  in  the  history  of  the 

state,  when  thousands  of  schoolhouses  were  yet  to  be  built. 

Paragra])h  3  of  the  syllabus  is  as  follows:  "Contracts  for 
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tlie  erection  of  a  schoolhouse  rIiouM  be  made  witti  refer- 
ence to  the  funds  in  the  treasury  for  that  purpose.  The 
district  board  have  no  authority  to  draw  orders  in  pay- 
ment tliereof,  on  a  fund  which  has  been  proposed,  but  not 
raised  by  taxation."  And  it  is  on  this  proposition  that 
plaintiff  makes  his  main  contention.  Other  cases  cited 
by  plaintiff  a^  following  the  Stoiigh  case  will  now  be  ex- 
amined. 

In  Oehling  v.  School  District^  10  Neb.  239,  the  court 
merely  holds  that,  where  tlie  electors  at  tlie  school  meet- 
ing authorized  tlie  board  to  expend  $20,000  in  the  build- 
ing of  a  schoolhouse,  the  board  had  no  authority  to  con- 
tract in  excess  of  this  amount,  saying:  "Not  only  i«  the 
authority  to  direct  and  control  such  expenditures  with- 
held from  the  school  board,  but  as  we  see  is  expressly  en- 
trusted to  the  whole  body  of  the  electors,  by  whom  alone  it 
can  be  exercised.'* 

State  r.  Sahin,  39  Neb.  570,  was  a  mandamus  suit  to 
compel  the  school  district  treasurer  to  pay  an  order,  dated 
in  1889,  and  payable  in  March,  1891.  The  contract  was 
made  in  July,  1889,  and  provided  that  payment  should  be 
made  by  orders  drawing  interest  and  payable  a  long  time 
in  the  future.  The  court  say:  "This  was  directly  issuing 
evidence  of  indebtedness  against  the  school  district  due 
respectively  in  six,  twelve,  and  eighteen  months  from 
date.  *  *  *  If  evidences  of  indebtedness  of  the  na- 
ture of  that  sought  to  be  enforced  in  this  action  are  to  be 
held  valid  and  binding,  it  will  render  wholly  inoperative 
and  useless  the  provisions  of  the  statute  regulating  and 
restricting  the  issuance  of  bonds  by  school  districts." 

Pomerene  v.  School  District^  56  Neb.  126,  was  brought 
to  recover  on  the  same  contract  as  was  involved  in  the 
Sabin  case.  The  court  held  that  both  the  time  warrants 
and  the  contract  were  void;  the  warrants  on  the  grimnds 
stated  in  the  Sabin  case,  and  the  contract  because  it  pro- 
vided for  payment  in  illegal  warrants. 

Andrews  v.  School  District,  49  Neb.  420,  was  an  action 
brought  to  recover  upon  certain  orders  issued  under  a 
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contract  made  in  liS88.  The  orders  were  payable  in  1891. 
The  court  followed  the  Sahin  ease,  and  held  that  the 
school  ordei-s  were  void,  but  held  that  under  the  facts 
alleged  in  tlie  i^etition  recovery  might  be  had  upon  the 
contract. 

Markcy  v.  School  District^  58  Neb.  479,  was  also  an 
action  upon  school  orders  payable  at  a  future  date;  the 
contract  being  made  in  1886  and  the  orders  payable  in 
1800.  In  the  opini(m  it  is  s;iid:  "School  district  oflScers 
can  contract  for  the  furnishing  of  schoolhouses  only  with 
reference  to  monev  on  hand  and  at  the  time  available  for 
that  purpose.  The  officers  of  the  school  district  possessed 
no  authority  to  make  a  contract  or  give  a  district  order 
payable  at  a  future  time."    This  was  a  rural  district. 

Zini merman  v.  State^  60  Neb.  633,  merely  holds  that  a 
school  board,  which  at  the  time  it  was  ordered  to  remove 
the  schoolhouse  had  enough  money  on  hand  to  pay  the 
(»xpcns<^  of  removal,  could  not,  a  year  later,  justify  itself 
by  sliowing  that  it  had  not  sufficient  money  on  hand  to 
move  the  schoolhouse  and  pay  current  expenses.  It  was 
held  that,  when  a  levy  for  these  had  been  made,  the  fund 
might  be  drawn  upon,  even  though  not  collected.  It  ia 
said  tliat  tlie  i^tough  cjise  was  correctly  decided,  but  did 
not  furnish  a  })recedent  in  this  case. 

School  DMrirt  t\  Randolph^  57  Neb.  546,  follows  the 
Gelding  case  in  holding  that  in  rural  school  districts  the 
qualified  electors  at  school  meetings  have  the  sole  power 
to  determine  as  to  the  erection  of  a  schoolhouse  and  the 
extent  of  the  expenditure  to  be  made  therefor. 

Ladd  V,  School  District,  70  Neb.  438,  holds  that  a  school 
board  may  not  purcliase  a  s(!hool  site,  unless  authorized 
by  the  electors  at  a  school  meeting. 

From  this  examination  it  appears  that,  in  the  only 
cases  (Andreins  v.  School  District,  State  v.  Sabin,  and 
Pomerene  v,  ScJwol  District,  supra)  which  involve  school 
districts  in  cities  in  which  boards  of  education  are  the 
governing  body  and  in  which  no  school  meetings  are  pro- 
vided for,  the  only  matter  in  issue  was  with  respect  to  the 
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validity  of  school  orders  made  payable  at  a  period  long 
in  the  future,  and  issued  when  no  levy  had  been  made  in 
order  to  provide  a  fund  wherewith  to  pay  the  same.  The 
question  raised  in  this  case  as  to  w^hether  boards  of  edu- 
cation in  the  school  districts  provided  for  by  subdivision 
XIV,  ch.  79,  Comp.  St.  1911,  may  lawfully  make  such  a 
contract  as  this  is  still  open.  It  is  true  some  unguarded 
expressions  have  been  used,  particularly  in  the  Andrews 
case,  where  the  matter  was  not  at  issue  and  where  tlie 
provisions  of  the  particular  statute  involved  liere  were  not 
considered,  but  the  questions  here  are  new  and  must  be 
determined  from  a  consicferation  of  the  statutes  bearing 
upon  the  subject. 

A  chronological  examination  of  the  statutes  in  thi.« 
respect  affords  light  upon  the  problem.  The  first  act  re- 
lating to  common  schools  in  the  territory  of  Nebraska  was 
passed  in  1855.  1  Complete  Session  Laws,  p.  89.  Under 
the  plan  of  organization  provided  thereby,  the  corporate 
power  of  the  district  resided  in  the  electors  assembled  in 
school  meeting,  a_  board  of  three  directors  being  elected 
at  that  time  to  carry  out,  as  agents  of  the  district,  the 
powers  conferred  upon  them  at  the  meeting.  Tlie  organiza- 
tion of  the  corporation  was  substantially  the  same  aS  that 
provided  for  scliools  in  rural  districts  at  the  present  time. 
A  new  statute,  differing  mainly  in  matter  of  detail,  was 
passed  in  185fi.  1  Complete  Session  Laws,  p.  231.  In 
1858  (1  Complete  Session  Laws,  p.  559)  the  latter  act 
was  repealed,  and  a  new  act  was  passed  which  created 
township  districts,  and  placed  the  management  and  con- 
trol of  the  same  in  the  hands  of  a  board  of  education.  Tliis 
is  the  first  instance  in  the  legislative  history  of  the  ter- 
ritory of  the  creation  of  a  board  of  education  as  distinct 
from  a  board  of  directors.  This  act  provided  for  the  crea- 
tion of  subdistricts,  and  the  election  of  a  board  of  three 
directors  in  each  siibdistrict.  These  local  directors  were 
vested  with  similar  powers  with  relation  to  schoolhouse 
sites  and  buildings  as  held  by  directors  under  the  former 
acts,  but  their  powers  and  authority  in  respect  to  such 
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matters  were  derived  from  the  towusliip  board  of  educa- 
tion, and  not  from  the  electors  at  a  local  school  meeting. 
The  act  provided,  in  section  12,  that  the  board  of  educa- 
tion had  full  power  "to  build,  repair,  and  furnish  the 
nwessary  schoolhouses,  purchase  or  lease  sites  therefor, 
or  n*nt  suitable  schoolrocmis,  and  make  all  other  neces- 
sary proviai<ms  relative  to  such  schools  as  they  may  deem 
l)roper."  By  section  21  it  was  the  duty  of  the  township 
board  of  education  to  make  annually  estimates  of  the 
amount  of  money  necessary  for  the  support  of  tlie  schools, 
and  certifv  the  same  to  the  countv  clerk,  who  should  assess 
the  same  upon  the  taxable  property  of  the  townsliip.  By 
section  22  tlie  board  had  power  "to  estimate  separately 
the  cost  of  purchasing  a  schoolhouse  site  and  erecting  or 
repairing  a  schoolhouse  thereon,  in  any  particular  sub- 
district  of  tlie  township,  •  ♦  •  which  amount  so  cer- 
tified shall  be  assessed  by  the  county  clerk  on  tlie  prop- 
erty therein  subjec*t  to  taxation  and  placed  on  the  county 
duplicate,  s]HH*ially  to  be  collected  and  paid  over  in  the 
stune  manner  as  other  school  taxes,  and  he  applied  for  the 
f^pecific  purjmse  of  providing  a  schoolhouse  in  the  sub- 
district."  By  section  30  of  the  same  act  each  city  or  in- 
corporated village  which,  with  the  territory  annexed, 
ccmtains  not  less  than  300  inhabitants  was  created  a 
separate  school  district.  And  it  was  provided  that  three 
persons  slnmld  be  elected  in  such  city  district  who  should 
constitute  the  members  of  the  board  of  education  of  such 
district,  and  who  should  have  the  same  powers  and  per- 
form the  same  duties  as  a  township  board  of  education. 
This  a(*t  scH'ins  to  change  the  plan  of  government,  and  to 
take  away  all  power  from  the  school  meeting,  except  to 
(»lect  dire<*tors. 

The  next  act  of  any  importance  seems  to  have  been 
passed  in  18(56.  2  Complete  Sessicm  Laws,  p.  118.  It 
changed  the  title  of  the  "township  board  of  education" 
to  that  of  "precinct  board  of  education."  It  retained  in 
the  board  of  education  the  iK>wers  which  they  possessed 
under  the  former  act,  conferred  certain  limited  powers 
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as  to  central  or  high  school  districts  in  tlie  precinct,  but 
made  no  change  rs  to  the  powers  of  the  board  of  educa- 
tion in  city  or  village  districts.  , 

In  1867  by  ^'An  act  for  the  revision  of  the  school  law" 
(2  Complete  Session  Laws,  p.  380),  a  return  wai5  made 
to.  the  system  of  school  districts  governed  by  school  meet- 
ings, and  all  powers  respecting  school  sites  and  buildings 
were  conferred  ui)on  the  qualified  voters  in  meeting  as- 
sembled. 

In  1869  a  new  act  was  passed,  entitled  "An  act  to  estab- 
lish a  system  of  public  instruction  for  the  state  of  Ne- 
braska." 2  Complete  Session  Laws,  p.  448.  This  act, 
with  but  a  few  changes,  has  been  carried  forward  into  our 
present  statutes  with  respect  to  the  organization  and  gov- 
ernment of  rural  school  districts.  It  may  be  said  that  few 
of  the  former  acta  contain  any  repealing  clause,  but  this 
repealed  the  act  of  1867,  and  all  other  acts  and  parts  of 
acts  inconsistent  Avith  this  act. 

In  1871  a  special  act  relative  to  schools  in  the  city  of 
Omaha  was  passed.  2  Complete  Session  Laws,  p.  608. 
This  act  created  a  board  of  education  with  like  powers  to 
those  possessed  by  the  boards  of  education  in  city  and 
village  districts  under  the  former  acts.  It  contained,  for 
the  first  time,  provisions  authorizing  the  board  of  educa- 
tion to  issue  bonds  if  necessary  for  school  sites  or  build- 
ings, with  the  i)roviso  that  no  bonds  should  be  issued  with- 
out tlie  c(msent  of  two-thirdvs  of  the  bf)ard  of  education, 
and  that  if  the  bonds  desired  should  exceed  in  amount  the 
sum  of  115,000  the  question  of  their  issuance  should  be 
submitted  to  the  electors  at  a  special  election. 

In  1872  a  special  act  for  the  government  of  the  schools 
of  Nebraska  City  was  pass^ed  (2  Complete  Session  Laws, 
f:  p.  640)  which  constituted  the  mayor  and  common  council 

commissioners  of  the  schoolhouse  fund,  and  conferred 
upon  them  "all  the  rights,  powers,  and  authority  neces- 
sary for  the  purpose  of  raising  money  for  erecting,  pur- 
chasing, or  leasing  .schoolhouscs,  and  procuring  sites 
therefor,  and  fitting  up  and  furnisliing  thereof."   Sections 


[• 
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i  and  5  of  this  act  are  substantially  the  same  with  respect 
to  the  duties  of  the  commissioners  in  purchasing  sites  and 
buiWiijg  schoolhouses  as  provided  in  the  Omalia  act. 

In  1873  a  general  act  was  passed,  entitled  "An  act 
relative  to  public  schools  in  cities  of  the  first  class."  2 
Complete  Session  Laws,  p.  698.  The  same  powers  and 
duties  with  respect  to  schoolhouses  and  sites,  and  the 
same  limitation  with  wspect  to  the  issuance  of  bonds,  are 
contained  therein  as  in  the  former  acts  relating  to  Ne- 
braska City  and  Omaha,  with  the  further  provision  that, 
if  the  purchase  of  sites  and  the  erection  of  buildings  re- 
quire the  expenditure  of  more  than  $15,000  for  any  one 
calendar  year,  the  question  shall  be  submitted  to  a  vote 
Qf  the  electors,  and  the  board  of  education  shall,  previous 
to  such  election,  designate  in  at  least  one  daily  paper 
published  in  the  district  the  locality  of  the  site  or  sites 
required  and  the  cost  of  the  building  to  be  erected  thereon. 

In  1875  (2  Complete  Session  Laws,  p.  885)  a  similar 
act  was  passed  relative  to  cities  of  the  second  class^  but 
omitting  the  provision  that  the  question  of  expending 
more  than  |1 5,000  for  schoolhouses  or  sit^^s  be  submitted 
to  the  electors. 

In  1881  an  attempt  Avas  made  to  revise  and  codify  the 
entire  system  of  school  laws  into  one  comprehensive  stat- 
ute. An  act  was  passed,  entitled  "An  act  to  establish  a 
svsteni  of  iniblic!  instru<;tion  for  the  state  of  Nebraska.'' 
Laws  18S1,  ch.  78.  This  act,  as  amended  fi'om  time  to 
time,  is  now  iu  force.  The  first  five  siubdivisions  provide 
for  the  organization  of  school  districts  according  to  the 
town  meetin^j:  plan,  except  in  cities  and  villages  with 
more  tlian  2,000  inhabitants  (now  1,500),  and  substan- 
tially as  provided  in  the  act  of  1869.  Other  subdivisions 
provide  for  tlie  organization  of  country  high  school  dis- 
tricts; the  qualifications  of  teachers  for  normal  schools; 
for  the  distribution  of  state  school  funds,  etc.  The  four- 
teenth subdivision,  which  is  api)licable  to  the  school  dis- 
trict of  Lincoln,  i)rovides  for  the  organization  and  ad- 
ministration of  schools  in  all  incorporated  cities  havin<!: 


Vol.92]  SEPTEMBER  TERM,  1912.  713 


Oaddis  v.  School  District. 


a  population  of  more  than  1,500,  and  leaves  the  powers 
and  duties  of  the  board  of  education  practically  as  they 
were  in  the  act  of  1873.  This  act  specifically  repeals  the 
acts  of  1867,  1869,  1871,  1873,  1875,  and  all  amendatory 
acts. 

In  1893  the  proviso  that,  in  case  the  purchase  of  sites 
and  erection  of  buildings  for  any  one  calendar  year  re- 
quires the  expenditure  of  more  than  $5,000,  the  question 
shall  be  submitted  by  a  notice  specifying  the  locality  of 
the  site  required  and  the  cost  of  the  proposed  building  was 
stricken  out  by  amendment.  Laws  1893,  ch.  31.  This  left 
the  question  as  to  the  issuance  of  bonds  the  only  matter 
as  to  which  the  board  of  education  is  bound  to  take  a  vote 
of  the  electors. 

The  provisions  of  section  4,  relating  to  ballots  for  the 
purchase  of  sites  and  erection  of  buildings,  clearly  apply 
to  the  repealed  proviso,  and  are  like  the  splint  bones  in 
a  horse's  leg,  or  the  hidden  and  rudimentary  legs  of  some 
snakes,  merely  evidence  of  a  discarded  function.  The 
argument  based  upon  section  4,  therefore,  must  fail. 

From  this  survey  of  the  course  of  legislation  in  the 
territory  and  state,  it  is  apparent  that  two  systems  of 
school  administration  have  existed  side  by  side  for  more 
than  half  a  century;  one.  vesting  the  control  of  the  cor- 
poration in  the  electors  at  the  school  meeting,  and  the 
other  making  the  board  of  education  the  governing  body. 
The  act  of  1873  (Gen.  St.  1873,  ch.  69),  relative  to  schools 
in  cities  of  the  first  class,  provided  in  section  4:  "That 
the  affairs  of  the  school  district  hereby  created  shall  be 
conducted  exclusively  by  boards  of  education,  except  as 
otherwise  provided  by  this  acf  This  thought  is  carried 
forward  into  section  1,  subd.  XIV,  of  the  present  act 
(Comp.  St.  1911,  ch.  79)  in  the  following  language:  "The 
board  of  education,  by  this  subdivision  provided,  shall 
have  exclusive  control  of  the  same  (all  property  of  the 
district)  for  all  purposes  herein  contemplated."  Under 
the  subdivisions  relating  to  country  districts,  their  gov- 
ernment and  control  is  almost  a  pure  democracy,  while 
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as  to  citj  districts  the  plan  of  government  by  boards  of 
education  is  repi'esentative  in  form,  limited  only  by  tbe 
provision  for  a  referendum  to  the  electors  on  the  qne^- 
tion  wlietlier  money  shall  be  borrowed,  by  the  issuance  of 
bonds,  for  school  sites  and  the  erection  of  schoolhouses. 
The  powers  which  under  the  one  plan  are  conferred  upon 
the  electors,  are  by  the  other  conferred  upon  the  boani 
of  education.  Since  the  proviso  was  repealed,  there  are  bo 
more  limitations  upon  the  powers  of  the  board  of  educa- 
tion, to  select  scliool  sites  and  ercH*t  school  buildings,  to 
be  found  in  the  statutes,  than  are  placed,  in  a  district 
organized  under  the  other  form,  upi)n  the  electors  present 
at  the  school  meeting.  The  board,  therefore,  possesses 
all  tlie  powers  of  the  electors  themselves,  except  that,  if 
money  becomes  necessary  for  the  purchase  of  sites  or  the 
erection  of  buildings  in  excess  of  that  which  may  be 
raised  by  direct  taxation,  the  question  of  whether  bonds 
may  be  issued  must  be  submitted  to  the  electors  under 
section  24.  If  no  bonds  are  necessjtry,  a  board  of  educa- 
tion with  tlie  powers  of  that  of  the  city  of  Lincoln  may 
sele(*t  and  purchase  sites  and  erect  school  buildings  there- 
upon by  money  derived  from  taxation.  This  seems  to  be 
the  view  taken  in  other  states  as  to  the  powers  of  such 
boards  under  similar  statutes.  Gunnison  v.  Board  of 
Education,  176  N.  Y.  11,  17,  25;  35  Cyc.  832,  note  80;  25 
Am.  &  Eng.  Kncy.  Law  (2d  ed.)  p.  54. 

Tl)is  conclusion  as  to  the  power  and  authority  of  the 
board  of  education  disposes  of  the  cimtentions  that  the 
contract  is  void  for  the  reascms  that  the  contract  price 
exceeds  the  amcmnt  authorized  by  the  electors  for  build- 
ing purposes:  or  because  the  construction  of  the  Vine 
street  building  was  not  authorized  by  a  vote  of  the  elec- 
tors; or  for  the  reason  that  the  contract  is  not  in  accord- 
ance with  the  authorization  of  the  electors,  in  that  it  does 
not  provide  for  the  completion  and  furnishing  of  the 
buildings,  and  that  a  further  large  expenditure  will  be 
reciuired  for  plumhino^  and  heating. 

The  only  question  left  for  consideration  is  whether  the 


Vol.92]  SEPTEMBER  TERM,  1912.  715 


Onddis  r.  School  District. 


contract  is  void  because  the  amount  agreed  to  be  paid 
exceeds  tbe  money  and  funds  on  hand  at  the  time  that  the 
contract  was  made.  As  we  have  seen  in  our  review  of 
the  cases,  this  exact  question  has  never  been  decided  so 
far  as  concerns  a  city  district,  though  it  has  been  assumed 
that  the  holding  as  to  rur^l  districts  applied.  The  only 
provisions  of  the  statute  controlling  the  board  of  educa- 
tion as  to  this  question  are  to  be  found  in  sections  23,  24, 
subd.  XIV,  ch.  79,  Com  p.  St.  1911,  and,  so  far  as  ap- 
plicable, are  as  follows :  Section  23.  "That  the  board  of 
education  shall  annually,  during  the  month  of  June,  re- 
port to  the  county  commissioners  an  estimate  of  the 
amount  of  funds  required  for  the  support  of  the  schools 
during  the  ftscal  year,  ♦  ♦  ♦  the  erection  of  school 
buildings,  the  payment  of  interest  upon  all  bonds  issued 
for  school  purposes,  and  the  creation  of  a  sinking  fund 
for  the  payment  of  such  indebtedness;  and  the  county 
commissioners  are  hereby  authorized  and  required  to  levy 
and  collect  the  necessary  amount  the  same  as  other  taxes.'' 
Section  24.  "That  the  aggregate  school  tax,  exclusive  of 
school  bond  taxes,  shall  in  no  one  year  exceed  35  mills." 

The  direction  in  section  23  is  that  the  board  shall  esti- 
mate the  amount  of  money  necessary  for  the  purchase  of 
school  sites,  and  the  erection  of  school  buildings,  as  well 
as  the  money  needed  for  the  support  of  schools,  the  pay- 
ment of  interest,  etc.  There  is  no  distiuctiim  made  be- 
tween the  collection  and  expenditure  of  money  derived 
from  the  same  levy  for  the  support  of  schools,  and  money 
to  be  used  for  sites  and  buildings.  When  the  amount  re- 
quired for  all  school  purposes  is  certified  to  the  county 
commissioners,  they  ascertain  the  percentage,  and  make 
the  levy  necessary  to  produce  tlie  money  called  for,  in 
gross,  and  as  a  general  fund.  There  is  no  provision  in  the 
statute  for  making  distinct  levies  for  each  of  the  many 
purposes  for  Avhich  the  estimate  is  made  and  the  money 
required.  The  tax  is  levied  for  the  whole  estimate  and 
the  collector  places  it  all  in  the  same  fund.  It  is  pre- 
sumed that  the  board  will  follow  the  estimate  in  expend- 


716  NEBRASKA  REPORTS.  [Vol.  92 


Gaddis  ▼.  School  DUtrict. 


ing  tho  uionev,  and  perliaps  it  may  be  required  to  do  so, 
but  this  we  do  not  decide.  Moreover,  if  any  benefit  fn>m 
tlie  levy  is  to  be  had  during  the  fiscal  year  next  ensijiug, 
it  must  be  subject  to  anticipatory  use  for  all  the  purp.;ses 
nu»ntioned  in  the  estimate.  The  exact  question  here  is 
not  whetlier  the  board  may  issae  warrants  upcm  the  cur- 
rent levy,  but  it  is  whether  the  board  may  lawfully  enter 
into  a  contract  upon  which  it- may  become  necessary  at 
some  time  in  the  future  to  make  payments,  at  a  time  wiien, 
although  the  levy  has  been  made,  the  money  has  not  all 
UtHni  actmilly  collected.  The  fund  being  general,  and 
there  being  no  distinction  in  the  law  between  money 
levied  and  collected  for  building  and  that  for  other  pur- 
poses, we  are  convinced  that  the  board  has  power  to  con- 
tract upon  the  basis  of  the  levy,  and  before  the  taxei?  are 
collected.  School  Difitrirt  v.  Fiakc,  61  Xeb.  3.  The  other 
opinions  in  /'/.v/.f  v.  School  Distnct,  5S  Neb.  163,  59  Neb. 
51,  merely  (le(l<le  that  the  board  of  education  of  the  city 
of  Lincoln  had  power  to  contract  for  plans  for  a  school 
building,  eveu  if  the  d(K*trine  of  the  Stough  case,  supra, 
applied  as  to  the  enrticm  of  the  building  itself. 

Coming  now  to  the  facts:  When  the  contract  was  let„ 
.ii.'^")0,8(K)  was  in  the  treasury  from  the  sale  of  bonds  and 
J<1:1,045  from  tlie  gross  revenue  of  the  previous  year,  so 
Ihnt  $400,905  was  actually  in  the  treasury  at  that  time. 
The  contract  provid(»s  for  the  payment  of  $336,622  for  the 
<'rection  of  the  higli  school  building  and  $115,215  for  the 
crectiou  of  the  l^ancrcjft  building,  so  that  the  total  amount 
rcMiuircHl  to  make  the  payments  under  the  contract  is 
?>451,837,  as  against  $359,860  on  hand  from  the  proceeds 
of  tlie  snle  of  bonds  and  $113,306  availalde  from  the  pro- 
ceeds of  the  lew  outside  of  that  required  fjc.  other  than 
huilding  pur])Oses.  This  exceeds  the  amount  payable 
under  the  modified  contract  bv  several  thousand  dollars* 

As  to  the  contention  leased  upon  the  fact  that  the  pro- 
posal as  to  the  issuance  of  bonds  when  presented  to  the 
voters  contained  si)ecifications  as  to  the  manner  in  which 
the  board  purposed  to  expend  the  money:     As  we  hav^ 
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seen,  no  statute  niaikes  this  a  condition  to  the  exercise 
I\v  the  board  of  its  duties  in  providing  school  buildings. 
The  result  of  the  submission  must  be  considered,  there- 
fore, obligatory  as  a  limitation  of  the  i)ower  to  issue  bonds, 
and  advisory  as  to  the  manner  of  their  expenditure.  If 
in  good  faith  the  board  is  attempting  to  carry  out  the 
main  purpose  for  which  the  bonds  are  voted,  no  one  is 
entitled  to  interfere  with  its  discretion  as  to  details.  The 
money  raised  by  the  bond  issues  may  be  used,  as  far  as  it 
goes,  in  carrying  out  the  purpose  of  the  board,  but  we 
know  of  no  reason  why  it  may  not  be  added  to  by  money 
derived  from  other  sources  if  the  necessities  of  the  dis- 
trict reijuire.  McCamck  v.  Independent  School  District, 
25  S.  Dak.  449. 

The  stipulation  recites:  "That  the  three  school  build- 
ings proposed  to  be  constructed  by  said  contract  are 
needed  for  immediate  use  in  said  school  district;  that 
there  are  now  375  pupils  more  than  can  be  accommodated 
in  the  present  buildings  of  the  defendant;  that  the  school 
district  is  compelled  to  use  and  does  use  rooms  in  store 
buildings  and  basements  for  schoolrooms,  and  that  half- 
day  sessicms  are  general  in  the  lower  grades;  that  at 
the  beginning  of  the  present  year  there  was  an  increase 
in  the  enrollment  of  335  pupils,  in  the  grades  alone,  over 
the  enrollment  of  the  preceding  year,  which  increase  is  of 
itself  sufficient  to  fill  a  grade  building  of  the  size  contem- 
plated in  said  contract;  that  a  large  number  of  the  present 
buildings  are  very  old  and  unsanitary,  poorly  lighted,  and 
with  no  system  of  ventilation;  and,  while  the  cost  of  the 
new  buildings  is  a  considerable  sum,  it  is  the  lowest  figure 
for  which  the  actual  necessities  of  the  public  schools  of 
this  district  can  be  supplied." 

The  plaintiff  is  here  seeking  the  extraordinary  writ  of 
injunction  against  the  officers  of  the  school  district,  to 
restrain  what  he  asserts  to  be  both  a  public  and  private 
wrong.  The  presumption  is  that  the  officers  acted  within 
their  authority  and  did  not  transgress  its  scope,  and  the 
burden  is  on  the  plaintiff  to  disclose  facts  which   will 
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justify  the  court  in  the  issuance  of  the  writ     Nothing 
sliould  be  left  for  inference. 

We  are  of  the  opinion  that  the  contract,  bb  modified, 
is  within  the  power  of  the  board  of  education  to  make,  and 
the  judgment  of  the  district  court  is,  therefore,  reversed. 
Since,  however,  when  the  action  was  begun,  the  contract 
price  for  all  three  buildings  exceeded  the  money  on  hand 
and  available,  the  costs  of  the  action  in  the  district  court 
were  properly  taxed  to  the  defendanta 

Bbversed. 

Hamer,  J.,  not  sitting. 


CASES  DETERMINED 


IN  TCn 


SUPREME  COURT  OF  NEBRASKA 

JANUARY  TERM,  1913. 


WiruAM  D.  TuLLY,  Administrator,  appblieb,  v.  Grand 
Island  Telephone  Company  bt  al.,  appellees; 
Fairmont  Creamery  Company,  appellanp. 

Piled  January  16, 1913.    No.  16,877. 

1.  Kaater  and  Servant:  Assumption  of  Hisk.  One  who  contracts  to 
perform  labor  for  another  takes  upon  himself  the  assumption  of 
such  risks  only  as  are  necessarily  and  usually  incident  to  the 
employment. 


2. :    :    Duty  of  Master.    If  the  employer  has  knowledge 

that  the  particular  employment  is,  from  extraneous  causes, 
hazardous  or  dangerous  to  a  degree  beyond  what  it  fairly  imports 
or  is  understood  by  the  employee  to  be,  he  is  bound  to  inform  the 
employee  of  the  fact,  and,  if  he  fails  so  to  do,  he  is  liable  to  the 
employee,  or  his  representatives,  for  such  damages  as  may  result 
by  reason  of  such  cause. 

3.  Pleading:  Sufficiency  After  Trial.    It  was  alleged  in  the  petition, 

in  substance,  that  plaintiff's  intestate,  an  employee  of  defendant, 
was  killed  by  coming  in  contact  with  a  broken  guy  wire,  heavily 
charged  with  electricity,  near  defendant's  place  of  business,  and 
in  the  line  or  track  which  defendant's  employees  usually  traveled 
in  entering  and  leaving  their  place  of  employment;  that  defendant 
knew  of  the  dangerous  condition  of  the  wire,  but  negligently  failed 
to  and  omitted  to  remove  the  danger  or  warn  the  decedent  of  its 
existence,  and  the  death  resulted  without  negligence  on  the  part 
of  the  decedent.  Held,  That  when  attacked  for  the  first  time  after 
judgment,  the  petition  would  be  liberally  construed,  and  held  to 
state  a  cause  of  action. 

Appbal  from  the  district  court  for  Hall  county :  Jambs 
R.  Hanna,  Judge.    Affirmed. 

(719) 
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R.  It.  north  and  Greene,  Breckenridge.  Gurley  d  Wood- 

roitfjh,  fitr  apiicUant 

O.  A.  Ahhott,  A.  G.  Abbott,  W,  H.  Thompson,  Charles 
a.  Ryan,  F.  W.  Ash  ton  and  B.  H.  Paine,  contra. 

RKpyE,  C.  J. 

Plaintiff,  an  administrator  of  the  estate  of  Stewart  E. 
Tully,  de<fa«ed,  brought  rait  in  the  district  court  against 
the  (Jrariil  Inland  Telephone  Company,  the  Grand  Island 
El«.tric  Company,  and   the   Fairmont  Creamerv   Com- 
pany,  corpr.rationR,  f<»r  damajjes  resulting  from  tlie  death 
of  aU'Wiirt  E.  TiiUy;  said  death  being  caused  by  the  al- 
leged n<'g]igeu«e  of  defendants.     Issues  were  joined,  a 
trial  had,  wlien  the  jury  returned  a  verdict  in  favor  of 
plaintiff  and  against  all  defendants  for  |2,000.     No  mo- 
tion for  a  new  trial  waa  filed  by  either  the  telephone  or 
electric  comi>any.     A  motion  waa  filed  by  the  creamery 
company,  but  was  stricken  from  the  files  because  not  filed 
witfiin  the  time  prewribed  by  law,  when  judgment  waa 
rendered  against  all  defendants  for  the  amount  of  the 
verdict.    The  creamery  company  appeals. 

Among  the  errors  assigned  was  that  of  the  action  of  the 
district  court  in  striking  the  motion  for  a  new  trial  from 
the  files.  That  ruling  was  reviewed  by  this  court,  and  the 
de<rision  is  reported  in  87  Neb.  822;  the  order  of  the  dis- 
trict court  being  affirmed. 

There  remains  Imt  one  question  for  decision,  which  is- 
Do  the  allcjraticmH  contained  in  the  petition  state  facta 
sufficient  to  constitute  a  cause  of  action  against  the  ap- 
I)el]ant,  tlie  creamery  company?  The  petition  is  of  con- 
siderable leiigtii,  and  its  substance  only  will  be  here 
stated.  It  is  allcfjed  that  the  electric  companv  had  its 
wires  of  very  high  voltage  strung  upon  the  poles  in  the 
streets  of  tlie  city  of  Grand  Island;  that  the  telephone 
company  also  had  its  wires  similarly  placed  in  close  and 
dangerous  proximity  to  the  wires  of  the  electric  companj 
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and  that  in  so  placing  their  wires  both  were  negligent; 
that,  at  a  place  near  the  building  occupied  by  the  cream- 
ery company,  there  was  a  guy  wire  attached  to  the  pole 
occupied  by  the  two  defendants;  that  the  guy  wire  came 
in  contact  with  the  wires  of  said  defendants,  by  which  It 
became  heavily  charged,  the  lower  end  thereof  becoming 
released,  and  the  wire  dropping  upon  the  street;  that 
early  in  the  morning  the  decedent,  being  in  the  employ  of 
the  creamery  company,  while  passing  into  the  place  of 
business  of  that  company,  came  in  contact  with  the  sus- 
pended wire,  received  a  shock  therefrom,  and  was  killed. 
Tliat  a  cause  of  action  was  stated  against  the  other  two 
defendants  is  not  questioned,  and  the  averments  need  not 
be  repeated  here,  except  as  may  become  necessary  to  an 
understanding  of  those  which  refer  to  appellant  creamery 
company.      There  is  some  discussion  of  the  evidence  in 
the  briefs;  but,  as  we  are  precluded  from  consulting  the 
bill  of  exceptions,  the  case  must  stand  or  fall  upon  the 
allegations  of  the  petition  alone.     It  is  alleged  that  the 
decedent  was  in  the  employ  of  the  creamery  company; 
that  the  fallen  wire  was  lying  on  the  sidewalk  and  in  the 
street  near  the  building  and  place  of  business  of  that 
ccmipany;  that  said  cimipany  employed  a  large  number  of 
employees,  and  operated  its  plant  night  and  day;  that 
the  decedent  was  employed  by  it  to  work  nights;  tliat  it 
was  his  duty  to  report  in  the  morning  when  going  off 
duty;  that  it  was  the  duty  of  the  company  to  provide  a 
safe  place  in  which  its  employees  were  to  work,  and  pro- 
vide safe  exit  from  and  entrance  to  its  place  of  business; 
that,  well  knowing  that  its  employees  and  others  neces- 
sarily used  the  street  and  sidewalk,  where  the  wire  was 
suspended,  in  going  to  and  from  its  place  of  business,  it 
carele^ssly    and    negligently    allowed    the    said    heavily 
charged  wire  to  hang  near  the  comer  of  its  building  down 
onto  its  sidewalk  and  the  street,  and  to  lie  coiled  upon  the 
sidewalk  and  on  the  street,  directly  in  the  path  of  persons 
and  employees  using  the  same,  and  well  knowing  that  the 
wire  carried  the  heavy  current  of  electricity,  dangerous  to 
49 
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hmiian  lif*»,  and  likoly  to  endanger  the  life  of  any  employt^ 
or  workman  wlio  cauie  in  contact  therewith,  it  carelessly 
and  ne;:liir«*ntly  f.nh'd  and  omitted  to  provide  against  said 
danger,  eitlier  l»y  removing  the  wire,  or  warning  decedent 
of  tlie  i»n*senrp  «»f  the  siime  or  of  the  danger  therefrom; 
that  tlie  said  Sti'wart  E.  Tully,  wliile  in  the  act  of  return- 
ing to  said  hiiildingXo  re^M^rt  •*off  duty,"  without  fault  or 
neglert  on  his  ]>art,  came  in  contact  ^ith  said  wire  aiid 
was  kilh'd,  owing  to  the  neglect  of  siiid  creamery  company 
and  its  cndef^aidants. 

It  i8  jn-uvided  in  s<vtion  121  of  the  cwle  that,  "in  the 
construction  of  any  ])l(»ading,  for  the  puriMi^e  of  deter- 
mining its  elTr<ts,  its  allegations  shall  l)e  Iil>erally  con- 
etrued,  wuh  a  view  to  substantial  justice  betii^'een  the 
parties,"  The  i  iHe  of  the  statute  is  given  its  full  effect 
where  the  contc^utiim  is  made  for  the  first  time  after  the 
judgment,  or  in  tlie  supreme  court.  Merrill  v.  KquitahJe 
Farm  c(-  Stock  Improvement  Co,,  49  Neb.  108;  Chamber^i 
V.  linrher,  '1  Neb.  ( Unof.)  523;  Sorensen  v.  Sorensen,  68 
Neb.  4s:5;  Xrhraska  Nat.  Bank  v.  Halloirell,  63  Neb.  309; 
Latensrr  t\  Misncr,  56  Neb.  340;  First  Nat,  Bank  v. 
TompkluH,  3  Neb.  (Unof.)  334.  Applying  this  well-known 
rub*  to  this  r;isr,  it  ajipears  from  the  i)etition  that  the  in 
strument  of  death  was  near  to  and  practically  adjoining 
d<'f<Mi(laiit's  place  of  business,  and  where  it  w^as  known  to 
d(»f(»n<lant  that  its  employees  would  have  to  pass  and  re- 
[)ass  in  going  to  and  from  the  entrance  to  the  building, 
and  that  dc^fcndant  kneAV  of  the  danger  and  the  exposure 
of  its  (Mnph>ye(»s  to  it,  but  negligently  failed  and  omitted 
either  to  remove*  the  wire  or  warn  its  employees  of  their 
danger,  and,  by  r(»ason  of  its  failure  so  to  remove  the 
dangei'  or  warn  decedent  of  its  existence,  the  decedent 
was  killed. 

It  is  triic,  as  a  general  proposition,  that  a  defendant 
cannot  usually  be  held  liable  for  accidents  caused  by  the 
acts  or  omissions  of  others  over  wiiich  he  has  no  control, 
but  a  dilTeriMit  rule  must  be  applied  where  the  instrument 
of  danger  is  within  such  close  proximity  to  his  place  of 
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business  as  to  be  a  menace  to  his  employees,  if  he  has 
knowledge  of  the  danger  and  fails  to  seek  its  removal  or 
warn  his  employees  against  it.  In  Baxter  v.  Roberts,  44 
Cal.  187, 192,  it  is  said :  "That  one  contracting  to  perform 
labor  or  render  service  thereby  takes  upon  himself  such 
risks  and  only  such  as  are  necessarily  and  usually  incident 
to  the  employment,  is  well  settled.  Nor  is  there  any  doubt 
that,  if  the  employer  have  knowledge  or  information  show- 
ing that  the  particular  employment  is  from  extraneous 
causes  known  to  him  hazardous  or  dangerous  to  a  degree 
beyond  that  which  it  fairly  imports  or  is  understood  by 
the  employee  to  be,  he  is  bound  to  inform  the  latter  of 
the  fact  or  put  him  in  possession  of  such  information; 
these  general  principles  of  law  are  elementary  and  firmly 
established."  Other  cases  might  be  cited  to  the  same 
effect,  but  it  is  not  deemed  necessary. 

Under  the  well-known  rule  for  the  construction  of 
pleadings  in  such  cases,  it  must  be  held  that  the  aver- 
ments of  the  petition  are  sufficient  to  constitute  a  cause 
of  action. 

The  judgment  of  the  district  court  is  therefore 


Affirmed. 


Jambs  M.  Woodcock,  appblcbb,  v.  Unknown  Heirs  of 
Mary  Crosby  bt  al.,  appellees;  E.  H.  Hubbard  et 
al.,  appellants. 

Piled  January  16, 1913.    No.  16,912. 

1.  Adverse  Possession.  "One  who  has  been  In  the  open,  notorious,  ex- 
clusive adverse  possession  of  real  property  for  ten  years  becomes 
vested  with  a  valid  title  to  the  same."  City  of  Florence  v.  White, 
60  Neb.  516. 

2. :    BviDRNCE     Evidence  of  the  possession  of  real  property  "as 

owner"  is  not  limited  to  the  declarations  or  testimony  of  the 
claimant  under  the  statute  of  limitations.  The  character  or 
quality  of  the  possession  and  use  may  be  considered  as  the  test. 
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3  Appeal:  Harmless  Brbor.  The  fact  that  the  trial  court  erred  in  a 
part  of  Its  finding  and  decree,  and  the  error  Is  in  favor  of  the 
otherwise  losing  party,  and  does  not  Inhere  in  the  general  decree 
In  favor  of  the  successful  party,  and  Is  without  prejudice  to  th« 
appellant,  will  not  require  a  reversal  of  the  decree. 

APPEAL  from   the  district  court  for  Dakota   county: 
Guy  T.  Graves,  Jud(JB.    Affirmed. 

E.  A.  BurtjfKS  and  R.  E.  Evans,  for  appellants. 
Alfred  Pizey  and  Paul  Pizey,  contra^ 

Reese,  C  J. 

This  is  an  action  to  quiet  the  title  t»  a  number  of  lote 
in  the  viUase  of  South  Sioux  City,  in  Dakota  county     A 
large  number  of  persons  were  made  defendants.   The  basis 
of  plaintiff's  claim,  by  which  lie  alleges  he  became  the 
owner  of  tlie  property  described  in  the  petition,  is  that  of 
adverse  possession  for  more  than  ten  years  prior  to  the 
commencement  of  the  suit.    The  possession  is  alleged  to 
have  been  taken  in  tlie  month  of  March,  1892,  and  contjuued 
up  to  the  time  of  filing  his  petition  in  April,  1909      It 
appears  tliat  tlie  defendants  were  improperiy  joined,  as 
their  record  and  paper  titles  are  in  many  instances  sepa- 
rate and  several.     However,  answers  and  cross-petitions 
were  filed,  and,  in  so  far  as  tlie  answering  defendants  and 
cross-petitioners,  appellants,  were  concerned,  the  cau.^s 
were  tried  together,  and  are  so  presented  to  this  court.  The 
answers  and  cross-petitions  are  substantially  alike,  and 
consist  of,  first,  general  denials  of. the  averments  of  the 
petition,  with  reference  to  the  occupation  and  owTiership 
of  plaintiff;  second,  allegations  of  title  in  the  answering 
defendants,  and  demand  for  an  accounting  «/ f;«*«  Jj' «>« 
time  it  is  alleged  that  plaintiff  has  wrongfully  held  pos- 
session, the  same  being  declared  to  be  for  less  than  ten 
years,  and  that  their  titles  be  quieted.     Cross-petitions 
Vere  not  filed  by  all  defendants,  the  answer  consistin'T 
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of  denials.  The  cause  was  tried  to  the  court,  and  a  finding 
and  decree  were  made  and  entered  in  favor  of  plaintiff  and 
against  the  appealing  defendants. 

In  the  brief  of  defendants  it  is  stated,  no  doubt  cor- 
rectly, that,  as  to  the  parties  before  this  court,  tliere  was 
a  waiver  of  separate  trials,  and  the  causes  were  tried  to- 
gether, upon  the  same  evidence,  although  three  separate 
and  distinct  appeals  are  involved  in  and  presented  by  this 
record,  to  wit,  E.  H.  Hubbard,  as  trustee  for  the  Gateway 
Improvement  Company,  as  to  lots  2,  3,  4,  5,  7  and  8,  in 
block  16,  Railway  addition,  Second  plat;  Rose  8.  Taylor, 
as  legatee  and  widow  of  Henry  J.  Taylor,  deceased,  and 
Edward  B.  Spaulding,  who  claim  to  own  jointly  lots  6  and 
10,  in  block  16,  Railway  additicm.  Second  plat;  and  the 
heirs  of  Mai-y  Crosby,  as  to  lot  6,  in  block  4,  in  Smiley  & 
George's  addition  to  South  Sioux  City.  What  disposition 
was  made  of  the  action,  as  to  other  lots  and  against 
other  defendants,  does  not  concern  us  in  this  investiga- 
tion. The  assignment  of  errors  may  be  fairly  said  to  be: 
That  the  findings  of  the  court  are  not  sustained  by  the 
evidence;  that  they  are  inconsistent;  tliat  they  should 
have  been  in  favor  of  defendants;  and  that  the  ccmrt  erred 
in  not  dismissing  the  suit  upon  the  close  of  plaintiff's 
evidence  in  chief,  it  being  contended  that  the  plaintiff 
had  not  showm  himself  entitled  to  any  relief. 

In  so  far  as  the  plaintiff's  possession  is  concerned,  there 
is  little,  if  any,  conflict  in  the  evidence.  Stated  in  a  gen- 
eral way,  it  i«  to  the  effect  that  in  the  year  1891  or  1892 
a  portion  of  the  ground  at  least  was  grown  up  in  brush, 
when  plaintiff  took  possession,  grubbed  it,  plowed  and 
cultivated  it,  inclosing  it,  and  has  cultivated  it  ever  since, 
no  one  questioning  his  right  or  jwssession.  Each  year 
that  portion  of  the  land  has  been  cultivated  by  him  or  his 
tenants,  principally  by  himself.  Block  16  is  situated  in 
what  is  known  as  the  "Y,"  which  is  betw^een  two  railroad 
tracks,  near-  their  junction.  The  inclosure  Avas  made  by 
the  constmcti(m  of  a  wire  fence  extending  from  and  be- 
tween the  fences  of  the  railroad  along  its  right  of  w^ay 
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upon  either  side.  In  late  years  that  portion  of  the  fence 
has  not  been  kept  up.  All  the  other  lots  involved  in  this 
appeal  were  fenced  and  in  part  cultivated  from  the  date 
and  during  the  time  above  stated.  The  whole  time  of  oc- 
cupation extended  over  some  14  to  16  years  c(mtinuously 
prior  to  tlie  commencement  of  the  suit.  There  seems  to 
be  no  doubt  but  that  the  occupation  and  use  of  the  prop- 
erty was  open,  exclusive,  continuous,  and  never  questioned. 
It  is  claimed  by  appellants  that  it  was  not  adverse  to  the 
true  oAvners,  and  that,  for  that  reason,  the  statute  of  limi- 
tations has  not  run  in  plaintiff's  favor. 

The  evidence  as  to  the  actual  possession  of  the  property' 
in  dispute  by  plaintiff  was  practically  the  same  at  the  close 
of  his  case  in  chief  as  upon  the  close  of  the  trial  and  flnal 
submission,  and  the  contention  that  the  court  erred  in 
overruling  tlie  motion  to  dismiss  will  be  disposed  of  by 
the  review  of  the  whole  case,  and  need  not  be  further 
si)eciflcally  noticed. 

The  further  contention  that  there  is  an  inconsistency 
in  tlie  decree  is  not  without  reason,  but  we  are  unable  to 
see  that  the  inconsistency  referred  to  so  inheres  in  tli'» 
decree  rendered  as  to  require  its  reversal.  The  criticism  is 
with  reference  to  lot  5,  in  block  24,  Railway  addition, 
Second  plat,  which  is  claimed  by  the  Crosby  heirs.  The  evi- 
dence as  to  the  possession  of  that  lot  is  the  same  as  thtit 
with  reference  to  the  other  property.  There  was  no  dif- 
ference in  the  claim  of  plaintiff  between  that  lot  and  tin? 
others,  and  yet  the  court  defeated  plaintiff  as  to  it,  and 
the  defendants  as  to  all  the  other  property.  If  plaintiff 
was  entitled  to  recover  at  all  he  was  entitled  to  a  decree 
for  the  whole.  He  filed  no  cross-appeal,  and  therefore  the 
decision  as  to  the  one  lot  is  final.  We  are  unable  to  find 
any  ground  for  the  distinction.  It  may  have  been  based 
upon  a  letter  written  by  plaintiff  to  T.  P.  Crosby  on  the 
19th  of  February,  1909,  in  which  plaintiff  sought  to  pur- 
chase that  particular  lot,  giving  his  reasons  therefor, 
which  need  not  be  noticed  here.  If  the  plaintifTs  title  to 
any  of  the  property  was  perfect  by  adverse  possession,  it 
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had  been  so  for  at  least  five  years  before  that  letter  was 
written,  and  the  offer  to  buy  could  not  affect  that  title. 
If  that  was  the  reason  for  the  decision  as  to  that  one  lot^ 
it  was  erroneous,  but  we  are  unable  to  see  liow  it  can  inure 
to  the  benefit  of  defendants.  The  prejudice,  if  any  exists, 
is  against  plaintiff,  and  he  is  not  complaining.  Thits 
leaves  the  case,  as  to  the  other  property  and  appellants^ 
to  be  disposed  of  upon  the  evidence  and  the  law  applicable 
thereto.  As  we  are  unable  to  detect  any  material  or  con- 
trolling difference  between  the  contentions  of  appellants, 
if  considered  separately,  we  may  not  be  expected  to  ex- 
amine each  individual  appeal  separate  and  apart  from  the 
others,  as  the  same  principles  of  law  must  be  applied  to 
each. 

It  must  be  conceded  that  plaintiff  was  in  the  open, 
continifous,  uninterrupted  and  exclusive  possession  of  the 
property  from  at  least  as  early  as  the  year  1894  to  the 
time  of  the  commencement  of  this  suit  in  1909,  a  period 
of  at  least  15  j^ears.  The  evidence  tends  to  prove  that  the 
possession  began  in  1892,  which  would  make  the  duration 
of  the  possession  17  years.  While  this  is  not  seriously  dis- 
puted or  questioned  by  defendants,  it  is  urged  with  much 
earnestness  and  no  little  ability  that  the  possession  was 
not  adverse  nor  under  any  claim  of  ownership;  that  the 
whole  of  the  possession  was  a  wanton  trespass  without 
any  claim  of  right;  that  it  was  permissive  and  witliout 
any  knowledge  or  suspicion  on  the  part  of  appellants  that 
any  claim  of  ownership  would  be  made  by  plaintiff  if  al- 
lowed to  remain  in  the  use  of  the  property.  There  can 
be  no  doubt  but  that  if  appellants  were  at  all  familiar 
with  the  ijroperty  they  knew  of  plaintiff's  possession; 
that  he  cleared  block  16  of  the  woods  thereon,  had  in- 
closed and  cultivated  it  during  all  those  years,  and  yet  no 
objecticm  was  made  and  no  permission  given.  They  may 
have  acquiesced,  but  there  is  no  evidence  of  permission. 
They  knew  tlie  hiw  that  tlie  possession  might  ripen  into  a 
title,  depemUng  on  the  (juality  of  that  possession.  If 
plaintiff  was  a  wantcm  trespasser,  they  had  the  full  ten 
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years  in  which  to  assert  their  right  and  oust  him.  A  lease, 
or  other  recognition  of  their  rights,  would  have  prevented 
the  running  of  tlie  statute  if  his  possession  should  be  ad- 
verse, yet  no  steps  were  taken  until  long  after  the  expira- 
tion of  the  statutory  period.  He  undoubtedly  was  a  tres- 
passer at  the  commencement  of  his  possession.  He  en- 
tered by  no  color  of  right,  but  that  would  not  prevent  the 
statute  of  limitations  running  in  his  favor  if  the  possession 
continued  and  was  adverse.  So  far  as  outward  indica- 
tions could  go,  he  exercised  all  the  rights  of  ownership  hy 
inclosing  and  cultivating  the  land,  thus  excluding  all 
others  from  the  possession.  By  his  testimony  and  ac- 
ticms  he  occupied  the  property  a^  owner,  that  is,  as  any 
owner  would  do.  There  is  no  direct  evidence  that  at  and 
during  the  time  plaintiflF  entered  upon  and  occupied  the 
property  he  then  claimed  to  be  the  owner  of  the  same. 
He  was  asked  the  question  when  upon  the  stand  in  re- 
buttal, but,  ui)on  objection  being  made  by  defendant's,  he 
w\ns  not  permitted  to  answer.  It  is  well-settled  law  that,  in 
order  to  have  the  protection  of  the  statute  of  limitations, 
the  possession  of  the  disseizor  must  be  "as  owner,"  but 
the  method  of  proving  the  claim  of  ownership  is  not  lim- 
ited to  his  testimony  upon  the  witness  stand,  nor  to  hiM 
declarations  of  ownership  during  the  period  of  occupa- 
tion within  the  time  provided  by  statute.  The  character 
or  quality  of  the  possession  and  use  are  proper  to  be  con- 
sidered as  the  test.  The  clearing  and  the  grubbing  of  the 
brush  and  trees  growing  thereon,  its  inclosure  so  as  to 
exclude  all  persons  Avho  might  desire  to  enter,  the  annual 
cultivation  of  the  soil,  and  the  renting  or  leasing  of  it  to 
tenants,  are  all  acts  indicia  of  ownership,  and  are  sufficient 
notice  to  the  rest  of  the  world  that  the  possession  is  ad- 
verse. City  of  Florence  v.  White ^  50  Neb.  516;  Horhach 
V.  Miller,  4  Neb.  31:  Gatlivg  v.  Lane,  17  Neb.  77,  80; 
Lantry  v.  Parler,  37  Neb.  353;  Letvon  v.  Heath,  53  Neb. 
707.  In  Ryan  r.  City  of  Lincoln,  85  Neb.  539,  while  the 
decision  was  a^rainst  the  claimant  on  account  of  his  tes- 
timony  being  such  as  to  negative  any  claim  as  owner. 
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Judge  Boot,  in  writing  the  opinion  of  the  court,  said: 
"The  fact  that  the  tract  had  been  inclosed  by  a  fence 
more  than  ten  years  preceding  1899,  and  that  plaintiff 
and  his  grantors  during  that  time  had  received  all  benefits 
that  accrued  from  an  exclusive  occupation  of  the  land, 
unexplained  by  other  evidence,  would  unquestionably  sup- 
port a  judgment  in  his  favor.  Those  acts,  in  the  words  of 
Judge  Gantt,  'are  presumptive  evidence  and  evincive  of 
intention  to  assert  ownership  over  and  possession  of  the 
property/  Ilorhach  v.  Miller,  4  Neb.  31.  If,  however,  that 
presumption  is  met  by  the  sworn  admission  of  the  oc- 
cupant that  in  exercising  dominion  over  the  land  he  did 
not  claim  to  own  it,  the  presumption  will  disappear." 

We  conclude  therefore  that  the  adverse  character  of 
plaintiff's  possession  is  sufficiently  proved  to  sustain  the 
decree  of  the  district  court.  The  contention  of  defendants 
that,  in  6rder  to  set  tiie  statute  of  limitations  in  motion, 
the  i)os8e8sion  of  the  occupant  must  be  as  owner  is  fully 
recognized,  but  the  claim  of  ownership  may  be  proved  by 
the  circumstances  attending  the  occupation.  Certain 
facts  are  jM'oved  which  might  bear  the  construction  of  a 
disparagement  of  plaintiff's  claim  of  ownership;  but,  as 
they  all  occurred  subsequent  to  the  complete  running  of 
the  statute,  they  are  not  at  all  conclusive  and  need  not 
be  discussed. 

The  judgment  of  the  district  court  is 

Affirmbd. 


Samuel  Patterson,  appellant,  v.  State  of  NsbrasBlA, 

appellee. 

FttED  January  16, 1913.    No.  17,637. 

1.  Officers:  De  Facto  Officers.  Where  a  person  who  has  boon  ap- 
pointed to  an  offlce  qualifies  for  the  position,  assumes  the  duties 
of  the  office,  is  actually  engaged  In  the  discharge  of  its  functions 
under  color  and  claim  of  right  to  the  offlce,  acquiesced  in  by  the 
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public  during  all  of  the  time  of  his  occupancy,  such  officer  will 
at  least  be  deemed  and  held  to  he  a  de  facto  officer.  Dredla 
V,  Baache,  60  Neb.  656. 


S.  :    Claimants:    Right  to  Compensation.    Where  a  de  facto 

officer  has  discharged  all  the  duties  of  a  state  office,  has  been 
recognized  by  the  state  accounting  officers  as  properly  and  legally 
holding  the  office,  paid  the  salary  for  the  full  time  out  of  an 
^  appropriation  made  for  that  purpose,  thus  exhausting  the  fund,  a 
claimant  of  the  office  who  discharged  none»of  its  duties  cannot, 
after  the  expiration  of  the  term,  enforce  the  payment  to  himself 
of  the  salary  from  the  state.  The  fact  that  the  claimant  was  de- 
prived of  the  right  to  the  office  by  an  injunction  wrongfully  issaed 
out  of  the  circuit  court  of  the  United  States,  and  which  was  subse- 
quently set  aside  by  the  supreme  court  of  the  United  States  on 
appeal,  would  not  affect  the  rights  of  the  state  in  an  action  by  the 
claimant  to  recover  the  salary,  the  same  having  been  paid  to  tbe 
person  who  performed  all  the  duties  of  the  office  under  a  claim  of 
right,  and  whose  incumbency  was  acquiesced  in  by  the  state 
officers  and  the  public. 

3. :    Qualification:    Secretaby  State  Banking  Board.    The  law 

requires  the  secretary  of  the  state  banking  board  to  give  an  official 
bond  for  the  faithful  performance  of  the  duties  of  the  office.  The 
giving  and  depositing  of  the  bond  in  the  office  of  the  secretary  of 
state  is  a  prerequisite  to  the  holding  of  the  office  and  the  dis- 
charge of  its  duties.  Where  an  appointee  to  such  office  executes 
his  bond,  files  it  with  the  secretary  of  state,  but  later  withdraws 
It,  leaving  no  bond  in  its  stead,  and  discharges  none  of  the  duties 
of  the  office,  he  is  not  entitled  to  the  salary,  another  having  dis- 
charged all  the  official  duties  under  a  claim  of  right  and  havinK 
been  recognized  by  the  state  and  the  public  as  such  officer,  the 
salary  having  been  paid  to  him  by  the  accounting  and  disbursing 
officers  of  the  state. 

4.  States:  Salaries  of  Officers:  Payment.  The  state  pays  a  salary 
but  once,  if  paid  through  the  regular  channels  provided  by  law 
for  the  payment  thereof,  and  by  which  the  appropriation  for  that 
purpose  is  exhausted. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Matthew  Gering,  for  appellant. 

Grant  G.  Martin.  Attorney  General,  George  W.  Ayres 
and  Frank  E.  Edgerton,  contra. 
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Reese,  C.  J. 

In  the  year  1909  the  legislature  of  this  state  passed 
what  is  popularly  known  as  the  "Bank  Guaranty  Law." 
Laws  1909,  ch.  10.  Under  the  authority  and  provisions 
of  that  law,  the  governor  appointed  plaintiff  to  the  office 
of  secretarj'  of  the  state  banking  board.  The  salary  of 
that  oflBce  was  fixed  by  the  act  at  If3,000  a  year.  The 
appointment  was  made  after  the  pasvsage  and  approval  of 
the  act,  but  before  it  became  effective;  there  being  no 
emergency  clause  contained  in  the  bill.  Plaintiff  ac- 
cepted the  appointment,  took  the  required  oath,  and  ex- 
ecuted a  personal  official  bond,  which  was  delivered  to 
the  governor.  Later  he  witlidrew  that  bond,  and  caused 
a  bond  issued  by  an  indemnity  company  to  be  filed  in  its 
stead.  It  being  contended  tluit  the  guaranty  law  was 
unconstitutional  and  void,  a  suit  was  instituted  in  the 
United  States  circuit  court  for  the  district  of  Nebraska 
by  one  of  the  banks  in  this  state,  the  purpose  of  which 
was  to  enjoin  the  enforcement  of  the  law.  The  governor, 
the  state  banking  board  and  plaintiff  were  made  parties 
defendant  in  tlmt  suit.  Such  proceedings  were  had  as 
resulted  in  a  final  decree  perpetually  enjoining  the  de- 
fendants therein  from  enforcing  or  attempting  to  enforce 
the  provisions  of  the  law.  From  that  decree  the  state 
took  an  appeal  to  the  supreme  court  of  the  United  States, 
where  the  case  was  heard,  and  on  the  3d  day  of  January, 
1911,  a  decree  was  entered  finding  the  act  valid  and  re- 
versing the  decree  of  the  circuit  court.  Prior  to  the  in- 
stitution of  that  suit,  and  under  the  provisions  of  the  law 
then  in  force,  Edward  Eoyce  was  duly  appointed  the  sec- 
retary of  the  state  banking  board,  and  entered  upon  the 
duties  of  the  office  and  continued  to  act  until  after  the 
decision  of  the  supreme  court  of  the  United  States  was 
rendered,  when  he  was  appointed  the  secretary  under  the 
provisions  of  the  new  hnv,  and  which  office  he  still  holds. 
The  session  of  the  legislature  which  enacted  the  guaranty 
law  appropriated  the  sum  of  $3,000  a  year  for  and  during 
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ihe  succeeding  biennJum,  making  a  total  of  $6,000,  to  pay 
the  salary  of  the  secretary  of  the  state  banking  board. 
Royce  continued  to  act  during  the  whole  time,  and  the 
accounting  and  auditing  officers  of  the  state  allowed  and 
the  auditor  issued  the  necessary  warrants  for  the  pay- 
ment of  the  salary  until  at  the  end  of  the  two  years,  when 
the  appropriation  was  exhausted,  the  warrants  having 
been  paid  as  issued.  Plaintiff  withdrew  his  oflScial  bond, 
leaving  nothing  in  its  stead,  and  engaged  in  the  banking 
business  on  his  own  account,  and  paid  no  further  att<?n- 
tion  to  the  matter,  and  never  at  any  time  devoted  any 
time  or  attontiim  to  the  duties  of  the  office.  Under  the 
provisions  of  the  constitution,  the  bank  guaranty  law 
took  effect  and  became  of  force  on  the  7th  day  of  July, 
1909.  On  the  30th  day  of  JIarch,  1911,  Royce  was  again 
appointed  secretary  of  the  banking  board,  and  which  ai>- 
pointmeut  we  understand  is  conceded  to  be  a  legal  and 
valid  appointment.  Counting  from  the  time  the  law- 
went  into  force  until  this  appointment,  there  was  one 
year  8  months  and  23  days  during  which  time  plaintiff 
claims  he  was  unjustly  deprived  of  the  office.  He  fiknl 
his  claim  with  the  auditor  demanding  the  full  two  years' 
salary  from  July  7,  1909,  to  July  7,  1911,  making  a  tot^il 
of  |6,000.  The  claim  filed  with  T  auditor  was  an  elabtn 
rate  statement  of  the  facts  upon  which  it  was  based,  and 
on  the  hearing  a  number  of  alleged  proofs  and  documents 
were  presented.  The  auditor  disallowed  the  claim,  when 
the  case  was  taken  to  the  district  court  for  Lancaster 
county,  where  voluminous  pleadings  were  filed,  and  upon 
a  trial  tlie  claim  was  again  disallowed.  The  cause  is  now 
in  this  court  on  appeal  from  that  decision. 

The  case  is  presented  upon  unusually  well  and  care- 
fully prepared  briefs.  It  is  conceded  that  plaintiff  ren- 
dered no  service  to  the  state.  It  is  also  conceded  that, 
after  filing  his  official  bond,  he  thereafter  withdrew  it 
from  its  legal  custodian  and  surrendered  it  to  the  in- 
demnity company,  causing  it  to  he  canceled,  and  left 
nothing  in  its  stead,  tlie  withdraAval,  surrender  and  can- 
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celation  having  occurred  on  or  about  December  7,  1909, 
and  it  is  conceded  that  the  bond  cast  plaintiff  nothing. 

The  guaranty  law,  under  which  plaintiflPs  appointment 
was  made,  requires  that  the  secretary  give  an  official  bond 
in  the  sum  of  f25,000.  Without  sucli  bond  he  was  not 
entitled  to  and  could  not  hold  the  office,  nor  legally  dis- 
charge its  functions.  Rounds  v.  City  of  Bangor,  46  Me. 
541;  Foster  v.  Justices  of  the  Inferior  Courts  9  Ga.  185; 
23  Am.  &  Eng,  Ency.  Law  (2d  ed.)  354;  29  Cyc.  1387; 
Rtate  V,  Pdwton,  65  Neb.  110;  State  v.  Lansing,  46  Neb. 
514,  35  L.  R.  A.  124;  Holt  County  v.  Scott,  53  Neb.  176. 
It  is  provided  in*  section  6,  ch.  8,  Comp.  St.  1911,  that  the 
secretary,  etc.,  "shall  each  enter  into  a  bond,  to  the  state 
of  Nebraska,  before  taking  their  respective  offices,  with 
surety  or  sureties  to  be  approved  by  the  governor"  in  the 
sum  of  f 25,000.  Not  only  did  he  withdraw  the  bond,  but 
he  devoted  himself  to  his  own  banking  business,  evidently 
giving  the  affairs  of  the  office  no  thought  or  attention. 

It  is  claimed  by  the  defense  that  the  cancelation  and 
withdrawal  of  the  bond  was  such  an  act  as  would  eflfect- 
ually  deprive  plaintiff  of  the  right  to  any  claim  for  the 
salary,  irrespective  of  all  other  grounds  upon  which  he 
might  have  based  his  demand.  It  is  argued,  in  substance, 
that,  had  every  impediment  to  the  discharge  of  the  duties 
of  the  office  been  removed  after  the  cancelation  and  witli- 
drawal  of  his  bond,  plaintiff  could  not  have  entered  into 
the  office  without  a  requalification,  and,  as  that  never  oc- 
curred, he  is  in  no  condition  to  demand  the  payment  of 
the  salary,  even  had  the  office  otherwise  been  vacant  and 
no  one  discharging  its  duties.  While  this  contention 
might  be  entitled  to  consideration,  we  are  not  inclined  to 
dispose  of  the  case  upon  that  ground  alone. 

It  is  contended  by  plaintiff  that,  having  qualified  and 
fully  prepared  himself  for  taking  charge  of  the  office,  he 
thereby  became  the  secretary  de  jure;  that  tlie  order  of 
injunction  issued  by  tlie  circuit  court  could  not  change 
his  status;  and  that  he  so  continued  until  the  final  ap- 
pointment of  his  successor,  the  injunction  having  been  can 
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celed  and  nullified  by  the  judgment  of  the  supreme  court 
of  the  United  States.  While  this  may  or  may  not  be  true, 
it  cannot  be  held  that  the  official  action  of  the  incumbent 
was  void,  nor  tliat  of  the  state  accounting  officers  in  pay- 
ing him  for  the  service  rendered.  If  his  acts  were  valid, 
he  certainly  was^  to  say  the  least,  a  de  facto  officer.  As 
to  whether  Royce  was  a  de  jure  or  sl  de  facto  officer  is  not 
to  our  minds  an  important  question  here,  for  the  reason 
that  he  did  hold  the  office,  did  discharge  the  duties 
thereof,  held  under  a  former  appointment  under  the 
former  law,  it  is  true,  but  the  same  office  was  continued, 
was  recognized  by  the  state  officers  as  the  secretary,  was 
paid  by  them,  and  the  appropriation  made  for  that  pur- 
pose exhausted.  Whether  the  new  law  was  constitutional 
or  not,  the  office  of  secretary  of  the  state  banking  board 
was  continued — all  the  time  in  existence — and  the  demand 
for  some  one  to  discharge  its  duties  was  imperative.  The 
injunction  prevented  plaintiff  from  doing  so.  It  also  pre- 
vented the  governor  from  appointing  another.  If  the  new 
law  was  void,  Royce  was  the  de  jure  secretary.  If  it  was 
valid,  the  office  of  secretary  was  continued  with  him  as 
the  incumbent  in  fact,  and,  liis  acts  being  valid,  he  was 
the  de  facto  officer.  The  state  pays  a  salary  but  once. 
The  money  is  appropriated  by  the  legislature  for  that 
H])ecific  purpose  aud  could  be  used  for  no  other.  "One 
who  holds  and  performs  tlie  duties  of  an  office  and  re- 
ceives tlie  fees  and  emohiiuents  tliereof  by  virtue  of  an 
'livtion  or  appointment  thereto  or  under  color  of  right. 
is  a  dc  fiU'to  officer  and  not  a  mere  intruder."  Holt  County 
V.  Scott,  53  Neb.  176. 

In  Dredla  v.  Baache,  60  Neb.  655,  the  question  was 
pr(»sented  as  to  the  legality  of  the  orders  and  proceedings 
of  an  acting  county  judge;  it  being  contended  that  his 
acts  were  AvhoUy  void  fr(mi  want  of  authority  to  exercise 
the  functions  of  the  office.  In  the  opinion  by  Holcomb, 
J.,  at  page  662,  we  said:  "Whether  Wurzburg  was  a  de 
jure  or  a  de  facto  officer,  it  is  unnecessary  here  to  de- 
termine.   A  discussion  of  the  distinction  between  the  two 
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would  be  wholly  without  profit.  We  may  aseume  that 
the  only  question  is  whether  his  acts  while  occupying  the 
position  he  did  are  wholly  void  and  unauthorized,  or  are 
valid  as  a  de  facto  officer.  Tt  is  apparent  that  he  was 
actually  engaged  in  the  discharge  of  the  duties  of  the 
office  during  the  period  mentioned  under  color  of  au- 
thority by  reason  of  his  appointment  by  the  county  com- 
missioners and  qualification  thereunder;  that  he  exer- 
cised the  functions  of  the  office  under  color  of  right  and 
claim  thereto,  and  that  such  right  and  authority  were 
ncknowledged  and  acquiesced  in  by  the  public  and  all 
those  dealing  with  the  affairs  of  the  office  during  the 
whole  period  of  his  incumbency.  To  constitute  a  de  facto 
officer  it  is  only  necessary  that  he  have  some  appearance 
of  riglit  to  the  office  which  would  lead  the  public  without 
inquiry  to  suppose  him  to  be  the  officer  he  assumes  to  be. 
Where  a  person  is  in  the  actual  possessicm  of  an  office, 
in  the  discharge  of  the  official  duties  thereof  under  such 
color  or  claim  of  right  to  the  office,  he  will  be  deemed  and 
Iield  to  be  a  de  facto  officer.-' 

In  Hnslell  v.  Duttorty  65  Neb.  274,  the  officer  was  the 
deputy  clerk  of  the  district  court,  under  verbal  appoint- 
ment, without  having  complied  with  any  of  the  provis- 
ions of  the  law  relative  to  official  bonds  and  oaths,  but 
liad  acted  in  the  capacity  for  a  year  or  more.  On  decid- 
ing the  case  as  to  the  legality  of  his  acts,  we  said,  Sul- 
livan, C.  J.,  writing  the  opinion:  The  deputy,  "accord- 
ing to  the  narrow^est  definition  of  the  term,  was  a  de  facto 
officer,  and  his  acts,  so  far  as  they  affected  the  parties  to 
the  suit,  were  just  as  binding  and  efficacious  as  they  would 
have  been  if  all  the  conditions  necessary  to  make  him  a 
de  jure  officer  had  been  fulfilled" — citing  cases,  and  quot- 
ing from  Norton  v.  Shelby  County,  118  U.  S.  425,  wherein 
it  was  said  by  Justice  Field:  "Where  an  office  exists 
under  the  law,  it  matters  not  how  the  appointment  of  the 
incumbent  is  made,  so  far  as  the  validity  of  his  acts  are 
concerned.     It  is  enough  that  he  is  clothed  with  the  in- 
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sifi^iiia  of  the  office^  and  exercises  its  powers  and  func- 
tions." 

Applying  these  rules  to  the  incumbency  of  Royce,  it  is 
clear  that,  to  say  the  very  least,  he  was  a  de  facto  officer, 
and  that  the  payment  to  him  of  the  salary,  which  he  had 
earneii,  out  of  the  appropriation,  thus  exhausting  it,  was 
a  legal  payment,  and  that  the  state  officers  would  not  be 
justified  in.  paying  it  again  to  plaintiff,  who  had  dis- 
cliarg(*d  none  of  the  duties  of  the  office. 

It  follows  that  the  judgment  of  the  district  court  must 
be,  and  is. 

Affirmed. 

Sedgwick,  J.,  concurs  in  the  conclusion. 

Rose,  J.,  concurring  in  part. 

Plaintiff  withdrew  his  official  bond  early  in  the  term 
for  whii*]i  he  was  appointed.  Afterward,  his  status  waa 
the  same  as  if  his  appointment  had  never  been  made, 
since  he  did  not  in  fact  occupy  the  office  at  any  time  or 
l>(»rf J  >nn  any  of  the  duties  thereof.  The  claim  he  pre- 
sented to  the  auditor  of  public  accounts  was  a  single  de- 
mand for  a  warrant  for  f6,000 — the  entire  statutory  com- 
[)ensation  ai)pr(>priated  by  the  legislature  for  the  full 
term.  The  allowance  of  the  claim  in  its  entirety  was  the 
question  presented.  In  disallowing  it,  the  auditor  and 
the  trial  court  did  not  err.  For  these  reasons  alone,  I 
concur  in  the  affirmance,  but  express  no  opinion  on  other 
questions  discussed  by  the  chief  justice. 


State,  bx  rel.  O.  G.  Leidigh,  appellant,  v.  Chaslbs 
Johnson,  County  Treasurer,  appru.eb. 

FiLRD  J.4NTTARY  16,1913.      No.  17,740. 

1,  Counties:   Claims:    Deduction  of  Personal  Taxer.    The  provisions 
of  section  4466,  Ann.  St  1911,  confers  upon  the  county  board  the 
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authority  to  deduct  delinquent  personal  taxes  from  claims  allowed 
against  tlie  county,  and  "issue  a  warrant  for  the  balance  remain- 
ing." The  law  requires  the  deduction  to  be  made  by  the  board, 
and  it  has  no  authority  to  delegate  that  duty  to  another. 

2. :   :   .    In  the  settlement  and  allowance  of  claims 

against  a  county,  the  board  acts  judicially,  and  this  includes  the 
matter  of  the  deduction  of  delinquent  personal  taxes  from  the 
amount  found  due  upon  the  claim  and  rendering  Judgment  for 
the  "balance  remaining.' 


f> 


Appeal  from  the  district  court  for  Otoe  counly: 
Harvey  D.  Travis,  Judge.    Reversed. 

W.  B.  ComMockf  Paul  8,  Topping  and  0.  O.  Leidigh, 
for  appellant. 

W.  F,  Moran,  contra. 

Reese,  C.  J. 

This  is  an  application  for  a  writ  of  mandamus  to  the 
county  treasurer  of  Otoe  county  to  compel  him  to  pay  a 
warrant  for  the  sum  of  |6,  issued  in  relator's  favor  upon 
the  treasury  of  the  county.  The  transcript  does  not  show 
the  allowance  of  an  alternative  writ,  nor  that  one  was 
served  upon  the  defendant,  nor  is  there  a  copy  of  any 
writ  included  in  the  transcript.  Tliere  appears  a  mem- 
orandum by  some  one,  whether  by  the  clerk  or  judge  does 
not  appear.  It  is  as  follows:  "Issuance  of  writ.  Feb- 
ruary 5,  1912,  alternative  writ  issued,  directing  re- 
spondent to  comply  with  the  writ,  or  show  cause  why  he 
refuses  by  2  o'clock  P.  M.  on  the  12th  day  of  February, 
1912."  This  may  be  a  correct  history  of  what  was  done, 
but  it  is  certainly  no  proper  part  of  the  court  record,  nor 
of  a  transcript.  There  beins:  nothing  in  the  record  to 
show  that  a  writ  was  served  upon  respondent,  we  may 
assume  that  the  service  was  \>aived. 

On  the  10th  of  February,  1912,  the  respondent  filed  a 
a  general  demurrer  "to  the  affidavit  and  petition,"  the 
grounds  thereof  being  "that  said  petition  and  affidavit 
50 
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<!<«'»  not  sfiitr  a  riiuse  of  *ntit»n  of  tlie  relator  au«l  against 
tin*  n's|MiHl«Mit/'  In  tlie  ahs<'«i-e  of  a  serve^l  altrruatiw 
writ,  tlie  cliMiMirnT  or  answer  to  the  petition  is  pro|)or 
practire  i  Stntr  v.  f  7iKf///o,  *S7.  P.,  M.  d  O.  /?.  Co.,  19  Neli. 
47<i),  and  the  cvtntention  of  respondent  that  the  writ 
takes  the  plare  of  and  is  fiuhstitnteil  for  the  petition,  and 
no  writ  heinj;  sli<»wn  in  tlie  transcript  nnist  defeat  the 
api  tal,  has  no  merit.  He  did  not  deninr  to  the  writ.  The 
deniiirn*r  was  to  tlie  petition. 

It  is  al!r^<*d  in  the  petition,  among  other  things,  that 
the  resp(»iid«*nt  is  the  county  treasurer  of  Ot4je  county, 
and  his  duties  as  to  the  payment  of  warrants  are  set  out; 
that  relator  is  the  owner  of  a  certain  warrant  issued  br 
order  of  the  countv  commissioners  of  Siiid  countv  for  the 
sum  of  ^(J,  payable  to  his  order  out  of  the  general  fund; 
tliat  he  presented  the  order  to  respondent  for  payment 
and  demanded  jiayment,  but  that  defendant  stamped  upon 
the  maii^in  or  face  tliereof  the  words,-  "This  warrant 
issncMl  ^subject  to  payment  of  personal  taxes,"  and  refuse<l 
to  pay  the  same;  that  at  said  time  there  were  ample  un- 
appropriatcMl  funds  in  the  general  fund  to  pay  the  war- 
rant; that  MO  order  had  been  made  by  the  board  of  county 
commission(»rs  <hMlucting  any  delinquent  taxes  due  and 
owing  from  relator,  and  it  was  the  duty  of  respondent  t » 
pay  the  wairant.  A  writ  of  mandamus  compelling  pay- 
ment is  praye<l  for.  The  afTidavit  accompanying  the  peti- 
tion is  sul)stantially  in  the  same  form,  and  need  not  be 
noticed.  As  we  have  sliown  above,  when  dealing  with 
anothiT  phase  of  this  case,  respondent  demurred  to  the 
petition.  The  demurrer  was •  sustained,  and  the  proceed- 
ing dismissed.     Kelator  apix^als. 

It  is  said  in  the  argument  and  brief  of  respondent  that 
the  county  commissiom^rs  had  previously  "made  a  blanket 
order  dircntting  that  said  words  be  incorporated  in  all 
warrants  delivercMl  to  persons  owing  the  county  personal 
taxes,  and  that  the  county  treasurer  deduct  from  the 
amount  of  said  wari'ant  the  ])ersonal  taxes  owed  by  the 
party  to  whom  said  warrant  was  issued,"     But  there  is 
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the  kind  sliown  in  the  ti-iuiscript,  itud  that 
inot  be  considerwl-  This  court  caunot  take 
ji.u.v«i.  uv^ice  of  any  such  fact,  and,  if  it  were  thought  of 
sufficient  importance  to  merit  consideration,  it  aliould 
liave  been  presented  in  an  aiuiwer.  All  averments  of  the 
jietition  well  pleaded  are  admitted  by  the  demurrer.  Tliere- 
fore  It  is  admitted  that  no  action  was  taken  by  tlie  com- 
missioners directing,  nor  ordering  deducted,  any  personal 
tax,  and  that  the  words  stamped  on  tlie  warrant  went 
placed  there  by  respondent  witlnmt  orders  or  antliority 
so  to  do.  There  is  no  averment  that  relator  owed  no  per- 
sonal taxes.  If  the  law  is  that  tlie  action  of  the  county 
treasurer  was  void,  and  that,  in  the  absence  of  any  action 
by  the  cfminiissioners  directing  the  deduction,  it  was  the 
duty  of  tlie  respondent  to  pay  tlie  warrant  without  refer- 
ence to  wlietlier  the  payee  .owed  personal  taxes  or  ni»t, 
the  aveniieut  would  not  be  necessary;  otherwise  it  would 
be. 

The  statute  upon  this  subject  is  found  in  Ann.  St.  1911, 
sec.  4466  et  feq.  In  that  section  it  is  provided:  "The 
(!0«nty  board  of  any  county,  whenever  the  account  or 
claim  of  any  person  against  the  county  is  presented  to 
tliem  for  allowance,  may,  in  their  discretion,  procure  from 
the  county  treasurer  a  certificate  of  ttie  amount  of  de- 
linquent perstmal  taxes  assessed  against  the  person  in 
whose  favor  the  account  or  claim  la  presented,  and  may 
deduct  from  any  aniouiit  found  due  upon  such  account 
or  claim  the  amount  of  such  tax,  and  issue  a  warrant  for 
the  balance  remaining."  If  this  section  is  mandatory  and 
provides  the  only  prtM'edure  by  wliich  the  deliuf|ueut  per- 
sonal taxes  can  be  deducted  from  an  allowed  claim,  it  is 
pretty  clear  that  the  demurrer  was  not  well  taken,  and 
should  have  been  overruled.  The  statute  was  inteiidifl  as 
an  aid  to  the  collection  of  delinquent  personal  taxes.  The 
section  under  consideration  presents  an  easy  and  con 
venient  method  of  odleotion  where  the  county  is  indebted 
to  a  delinquent.  A  strict  construetitm  should  not  be  in- 
dulged in  when  the  requirements  of  the  law  are  sub- 
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staiitially  foIlowiHl,  but  some  attention  should  be  given 
to  its  i>rovisions.  The  warrant  does  not  appear  to  have 
been  issmnl  for  *^the  balance  remaining"  after  deducting 
taxes,  but  for  the  whole  amount  of  the  claim,  which  was 
in  clear  violaticm  of  the  duty  of  the  board,  if  it  was  the 
intention  to  deduct  the  taxes.  While  we  are  of  opinion 
it  is  not  necessary  to  call  upon  tlie  county  treasurer  for 
the  statement  of  delin(iuent  personal  t^ixes  in  each  par- 
ticular case,  vet  it  is  necessarv  that  the  evidence  of  such 
(l(»liii(|uency  be  furnished  the  lM>ard  by  him,  and  that  tliey 
nijike  tlie  deductiou.  We  find  no  provision  impt>8ing  that 
duty  ujxm  the  treasurer.  In  the  allowance  of  tlie  claim 
the  board  acts  judicially,  t^tate  v.  Buffalo  County^  6  Neb. 
454.  It  follows  that  the  judicial  quality  of- the  act  ex- 
tends to  the  diHlucticms  for  taxes  to  be  made  by  them. 
The  deduction  is  to  be  made  Jbefnre  the  warrant  is  issued, 
and  it  sliall  be  onlv  for  the  balance  due  the  claimant. 
Nothing  of  tlie  kind  was  done,  so  far  as  is  shown  by  the 
record.  Tlu*  matter  of  making  the  deduction  is  left  to 
the  discrcticm  of  the  board.  So  far  as  appears,  they  de- 
clined toex(»r(is4*  the  power  given,  allowed  the  claim,  and 
issued  tUv  waiTant  for  the  w^hole  amount  thereof.  If  the 
county,  or  res])ou(l(*nt,  has  any  defense,  it  should  be  set 
up  by  way  of  answer. 

Tlie  judij^nient  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

BEVBRS0>. 

Sedgwick,  J.,  dissenting. 

1.  I  do  not  agree  that  the  law  is  correctly  stated  in 
the  syllabus.  The  board  acted  in  a  <7W«.sr/-judicial  ca- 
pacity in  considering  and  determining  the  amount  of  the 
plaintiff's  claim  against  the  county.  The  plaintiff's  per- 
sonal taxes,  if  any,  needed  no  judicial  determination.  The 
statute  appears  to  contemplate  that  the  taxes  will  be 
deducted  by  the  board  from  the  amount  of  the  claim  as 
adjudicated  by  them.     But  it  seems  to  be  unnecessarily 
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technical  to  hold  that  the  act  of  subtracting  the  taxes,  as 
shown  by  the  records,  from  the  claim  as  allowed  must  be 
performed  by  the  board  itself  and  cannot  be  performed  by 
any  other  person.  To  deduct  the  taxes,  as  shown  by  the 
records,  from  the  adjudicated  claim  of  plaintiff  is  not 
necessarily  a  judicial  act.  This  question  is  not  presented 
by  this  demurrer,  and  both  paragraphs  of  the  syllabus 
announce  the  same  dictum. 

2.  The  case  was  decided  upon  a  demurrer  to  the  peti- 
tion for  the  writ.  The  petition  alleges  that  the  "relator 
owns  a  certain  warrant  that  was  legally  issued  and  drawn 
upon  accounts  presented  to,  audited,  and  allowed  by  the 
board  of  commissioners  of  said  county;"  that  the  warrant 
was  presented  to  the  respondent,  county  treasurer,  and 
tliat  the  county  treasurer  placed  thereon  without  author- 
ity of  law  the  words,  "This  warrant  issued  subject  to  pay- 
ment of  personal  taxes.''  The  demurrer  to  this  petition 
was  sustained,  and  this  presents  the  question  to  be  de- 
termined. When  a  warrant  is  legally  issued  upon  an 
allowance  of  a  claim  by  the  county  board,  and  the  holder 
of  the  warrant  takes  it  to  the  treasurer  for  payment,  can 
the  treasurer,  without  any  authority  from  tlie  county 
board,  stamp  on  the  warrant  the  words  (juoted  above,  and 
then  pay  only  a  [lart  of  the  waiTant  after  deducting  the 
personal  taxes?  The  opinion  says  that  no  one  but  tlie 
county  board  can  make  this  deduction.  If  that  is  so,  that 
ends  the  case.  The  warrant  should  have  been  paid  when 
presented  to  the  treasurer  and  there  is  no  occasion  for 
sending  the  case  back  for  anotlier  trial. 

3.  The  brief  of  the  appellee  urges  that  this  case  ought 
to  be  affirmed  for  two  reasons:  First.  The  warrant  on 
w^lich  the  action  is  based  is  not  signed  by  the  clerk.  It 
is  signed  by  the  chairman  of  the  county  board  of  county 
commissioners  and  by  the  deputy  clerk.  Nothing  is  said 
upon  this  point  in  the  opinion.  Second.  The  main  point 
presented  in  the  brief  of  the  appellee  is  that  the  method 
presented  by  the  statute  which  authorizes  the  crmnty  board 
to  deduct  the  personal  taxes  and  allow  a  warrant  for  the 
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balance  is  not  exclusive.  He  says  in  the  brief  that  the 
method  "is  not  mandatory;  it  is  only  directory,  and  any 
otlier  method  that  accomplishes  the  same  end  will  satisfy 
the  statute."  This  is  the  real  controversy  between  the 
parties,  but  it  is  not  presented  by  this  record. 

4.  The  questions  whether  the  county  board  could  make 
a  blanket  oi*der  as  recited  in  the  majority  opinion,  and 
wliether  any  other  method  is  provided  for  deducting  taxes 
from  claims  allowed  than  the  method  stated  in  the  stat- 
ute  directing  county  boards  to  do  it — these  questions  are 
not  presented  in  this  record.  Tliere  is  nothing  in  the  peti- 
tion demurred  to  that  indicates  anything,  except  that 
tlie  treasurer  wilfully,  "without  authority  of  law," 
stamped  on  the  warrant  that  it  was  subject  to  personal 
taxes.  There  is  nothing  in  the  record  to  show  that  there 
were  any  personal  taxes  due,  and  there  is  nothing  in  tlie 
record  to  show  or  indicate  that  the  county  board  has 
taken  anv  action  whatever,  or  that  there  is  or  could  be  anv 
defend. 

5.  The  amount  of  this  claim  is  f6.  They  have  had  a 
trial  in  the  district  court  and  have  appealed  to  this  court. 
The  parties  are  represented  by  strong  lawyers.  They 
liave  presented  a  technical  case  here  and  ask  for  a  techni- 
cal decision.  To  order  another  trial  in  an  action  like 
this,  when  botli  parties  are  so  fiercely  standing  upon  the 
record  they  have  made,  and  so  continue  this  $6  lawsuit, 
is  not  treating  the  taxpayers  fairly.  The  parties  want 
the  law  declared  upon  the  record  they  have  made;  they 
are  entitled  to  so  much  even  in  a  f6  case,  but  that  is  all 
tljey  are  entitled  to. 

The  judgment  should  be  reversed  and  the  trial  court 
directed  to  allow  the  writ  as  prayed. 
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Old  Line  Bankers  Life  Insurance  Company,  appel- 
lant, V.  John  Witt  et  al.,  appellees. 

Filed  January  16,1913.    No.  17,495. 

1.  Depositions:    Subpcena  Duces  Tecum:    OppoeiTE  Party.    An  officer 

authorized  by  law  to  take  depositions  may,  at  the  request  of  a 
party  to  an  action,  proceed  to  take  the  deposition  of  the  opposing 
party,  and  to  that  end  may  issue  a  subpcpna  duces  tecum,  and 
compel  the  attendance  of  such  party  or  parties  as  witnesses. 

2.  :   :   Attorney  for  Opposite  Party.    An  attorney  having 

the  custody  oC  documents  and  papers  belonging  to  one  of  the 
parties  may  be  required  to  produce  such  documents  and  papers  as 
the  opposing  party  to  the  action  may  be  required  to  furnish  as 
evidence. 

3. :  Injunction.  In  such  a  case  a  court  of  equity  will  not  en- 
Join  an  officer  or  a  party  from  taking  such  depositions,  unless  it 
clearly  appears  that  the  officer  is  acting  without  jurisdiction,  or 
is  exceeding  his  lawful  authority. 

4.  Injunction:    Pktition:    Sufficiency.     In  such  a  case  a  petition  for 

an  injunction  which  falls  to  state  facts  tending  to  show  that 
the  officer  is'  exceeding  his  jurisdiction,  and  is  requiring  or  is 
about  to  require  the  production  ef  evidence  which  is  clearly 
privileged,  is  demurrable. 

5.  Pleading:   Amendment:    Waiver.    Where  a  demurrer  to  a  petition 

is  sustained,  and  the  plaintiff  makes  no  request  to  amend,  nor 
tenders  an  amended  petition,  but  takes  time  to  prepare  a  bill  of 
exceptions,  and  procures  an  order  of  the  court  for  a  supersedeas 
bond  for  the  purpose  of  prosecuting  an  appeal,  he  will  be  held  to 
have  waived  his  right  of  amendment,  and  the  trial  court  may 
properly  dismiss  his  action. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Affirmed. 

Edward  I\  Pettis,  for  appellant. 

Court  right  d  Sidner^  contra. 

Barnes,  J. 

Appeal  from  a  judgment  of  the  district  court  fop  Lan- 
caster county  vacating  a  temporary  restraining  order  and 
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(lismiKsing  plaintiflF's  i)etition  for  an  injunction.  This  ap- 
peal was  consolidated  and  has  been  submitted  with  Witt 
V,  Old  Line  liankeni  Life  his,  Co,,  p.  763,  post. 

It  appears  that  on  January  12,  1912,  the  action  last 
above  inentioned  was  pending  in  the  district  court  for 
DcKlge  county,  wherein  the  plaintiff,  Witt,  sought  to  re- 
cover from  the  defendant,  the  Old  Line  Bankers  Life  In- 
surance Company,  a  certain  advanced  premium.  It  fur- 
ther appears  that  on  Januai'y  15,  1912,  one  J.  A.  Brown, 
a  notary  public  in  and  for  Lancaster  county,  at  the  re- 
quest of  plaintiff  in  that  action,  issued  a  subpoena,  the 
terms  of  which  purported  to  command  J.  A.  Harley,  IVf. 
L.  Blackburn,  and  E.  F.  Pettis,  as  witnesses  in  behalf  of 
the  x>laintiflf  in  tlie  aforesaid  action,  to  appear  before  him 
to  testify,  by  deposition,  as  witnesses  in  the  action  pend- 
ing in  Dodge  county,  as  aforesaid,  and  to  bring  with  them 
certain  documents  and  papers  which  the  plaintiff  sought 
to  procure  as  evidence  in  tliat  cause.  It  also  appears  that 
E. 'F.  Pettis  was  the  attorney  of  the  Old  Line  Bankers 
Life  Insurance  Company,  who  was  conducting  its  de- 
fense in  the  action  above  mentioned,  and  that  the  papers 
and  documents  described  in  the  subpoena  were  in  his  pos- 
session as  su(*li  attorney. 

The  plaintiflf  thereupon  brought  this  action,  setting 
forth  in  its  petition  the  foregoing  facts,  together  with  a 
d(»s(*ripti()n  of  the  papers  and  documents  sought  to  be 
produced  bcfrrve  the  notary  public,  which  are  described 
as  follows:  "The  application  of  the  plaintiff  above  men- 
tioned for  a  i)()li(y  of  insurance  in  the  defendant;  the 
medical  exaininati<  n  made  by  O.  C.  Hopper,  accompany- 
ing or  relating  to  said  application;  all  letters  written  by 
the  plaintiff  to  the  defendant  or  to  any  of  its  officers, 
ngents,  rejirosentntives  or  physicians  from  August^  1905, 
to  Jnly,  100().  inclusive;  carbon  or  letter-press  copies  of 
all  letters  written  by  the  defendant  or  any  of  its  officers, 
ngents,  reprosfMitntjves  or  physicians  to  the  plaintiff  from 
August,  1905,  to  July,  1906,  inclusive;  carlxm  or  letter- 
press copies  of  all  h Mcrs  written  by  the  defendant  to  anv 
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of  its  officers,  agents,  representatives  or  physicians  to  O. 
C.  Hopper  from  August,  1905,  to  July,  1906,  inclusive; 
and  all  letters  written  to  defendant  or  any  of  its  offices, 
agents,  representatives  or  physicians  by  O.  C.  Hopper  from 
August,  1905,  to  July,  1906,  inclusive."  Plaintiff  prayed 
for  an  injunction  restraining  any  of  said  witnesses,  to 
wit,  Harley,  Blackburn,  or  Pettis,  from  producing  any 
of  the  documents  or  papers  mentioned  in  the  subpcena, 
and  that  defendants  be  enjoined  from  asking  the  witness 
Pettis  to  answer  as  to  any  communication  whatsoever  be- 
tween himself  and  his  client,  and  for  general  equitable 
relief.  Service  was  had  upon  the  defendant  Brown  in 
Lancaster  county,  and  a  summons  was  sent  to  Dodge 
county  and  was  there  served  on  defendant  Witt.  The 
defendant  Brown  demurred  to  the  plaintiflF's  petition,  and 
the  defendant  Witt  filed  a  special  appearance  objecting  to 
the  jurisdiction  of  the  court  over  his  person.  Defendant 
Brown's  demurrer  to  the  petition  was  sustained,  and  it 
was  held  that  the  court  had  obtained  no  jurisdiction  over 
defendant  Witt.  Thereupon  the  temporary  restraining 
order  was  dissolved  and  the  action  was  dismissed. 

It  is  appellant's  main  contention  that  the  district 
court  erred  in  sustaining  the  demurrer  to  plaintiff's  peti- 
tion; and  it  is  argued  that  a  party  to  an  action  and  a 
notary  public  may  be  enjoined  from  taking  the  deposi- 
tion of  an  attorney  or  a  party  to  an  action  where  it  is 
sought  to  require  such  attorney  to  give  evidence  and 
produce  papers  and  documents  whicli  the  opposing  party 
deems  necessary  for  the  purpose  of  properly  conducting 
his  case,  if  it  is  alleged  that  the  evidence  and  the  produc- 
tion of  the  papers  are  privileged.  We  are  of  opinion 
that,  where  it  clearly  appears  that  the  notary  is  proceed- 
ing illegally  and  in  violation  of  liis  legal  authority,  such 
an  injunction  may  be  granted ;  but,  as  we  view  the  plain- 
tiff's petition  in  this  case,  it  is  entirely  insufficient  to 
warrant  the  relief  prayed  for. 

It  must  be  conceded  that  in  this  state  the  parties  to  a 
civil  action  are  competent  witnesses,  and  each  may  be 
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compelled  to  testify  in  favor  of  the  adverse  party  the 
name  as  any  witness;  and  it  has  been  held  that  a  notary 
public  has  power  to  conunit  a  witness  for  contempt  who 
refnses  to  p^ive  his  deposition  in  a  proper  case.  Doytje  t. 
State,  21  Neb.  272.  The  rule  is  also  well  settled  that  an 
attorney  may  be  required  to  produce  papers  which  his 
client  could  be  compelled  to  produce.  Harrishurg  Car 
Mfff.  Co,  r.  ^7or//^  120  Ind.  156;  Kx  parte  MauJsiby,  13 
Md.  fi25;  AUrn  r.  Hartford  Life  Inn.  Co.,  72  Conn.  693.  In 
Doffyc  V.  State,  nupra,  it  was  said:  "From  an  examina- 
tion of  the  statute  we  are  convinced  that  it  was  the  in- 
tention of  the  legislature,  in  the  enactment  of  the  chapter 
on  evidence,  to  remove  everv  barrier  to  the  discovers  of 
truth,  where  the  parties  to  the  action  have  equal  oppor- 
tunity to  testjfy.  And,  where  necessary,  either  party 
may  call  the  other  to  testify  as  to  facts  exclusively  within 
his  knowledj^e,  provided  the  questions  are  not  privileged." 
In  In  re  Hammond,  83  Neb.  636,  it  was  held  that  a 
refusal  to  answer  such  improper  questions  as  would  con- 
stitute abus(»  of  process  is  not  a  contempt,  and  may  not 
be  punished;  and  a  witness  is  entitled  to  his  privileges 
and  his  immunities,  as  well  when  a  deposition  is  taken 
as  when  examined  in  open  court.  Therefore,  if  the  evi- 
dence \\hich  was  sought  to  be  elicited  from  the  defend- 
ant's attorney  was  in  fact  privileged,  his  riglits  could 
have  been  protected  without  the  intervention  of  a  court 
of  e<iuTty.  It  is  not  seriously  contended  tliat  an  oflScer 
authorized  to  take  depositions  is  not  clothed  with  the 
power  to  recjuire  the  production  of  papers  and  documents 
by  a  subpoena  duces  tecum;  but  such  a  proceeding  is  often 
unnecessary  and  may  be  improper  in  a  case  of  this  kind, 
for  sections  393  to  395  of  the  code  specifically  provide  for 
the  production  and  inspection  of  papers  and  documents 
in  the  possession  of  an  opposing  party.  Therefore,  in 
view  of  the  foregoing  authorities,  it  may  be  statM  that  a 
court  of  equity  will  not  restrain  an  officer  from  exercising 
his  authority  to  take  depositions,  unless  it  is  clearly 
shown  that  he  is  attempting  to  do  so  unlawfully. 
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We  understand  the  contention  to  be  that  all  documents 
and  pai)ers  in  the  hands  of  an  attorney  belonging  to  his 
client  are  privileged,  and  therefore  plaintiff  was  entitled 
to  the  writ  of  injunction  restraining  the  defendant  from 
requiring  the  production  of  the  pai>ers  and  documents 
described  in  the  suhpcrim  duces  tecum.  We  are  of  opin- 
ion that  this  contention  is  too  broadly  stated,  and  cannot 
be  sustained.  It  is  true  that  by  the  plaintiff'^  petition  It 
is  alleged  that  the  evidence  of  the  witness  Pettis  was 
privileged,  but  this  is  merely  a  legal  conclusion.  It  must 
be  observed  that  the  petition  contains  no  direct  allega- 
tion that  the  witness  was  or  would  be  called  upon  or  re- 
([uired  to  divulge  any  confidential  matter  which  had  been 
imparted  to  him  as  attorney  for  the  defendant  in  the 
action  in  which  the  deposition  was  sought  to  be  taken. 
It  follows,  therefore,  that  the  plaintiff  was  not  entitled  to 
the  extraordinary  writ  of  injunction  to  prevent  the  taking 
of  the  testimony  in  question,  and  the  demurrer  to  the 
plaintiff's  petition  was  properly  sustained. 

It  is  further  contended  that,  where  a  demurrer  is  sus- 
tained to  a  petition,  the  plaintiff  has  the  right  to  file  an 
:i mended  pleading,  and  therefore  the  court  erred  in  dis- 
missing the  action.  It  is  a  sufficient  answer  to  this  con- 
tention to  say  that  the  record  fails  to  disclose  any  request 
by  the  plaintiff  to  amend  his  petition.  Not  only  did 
counsel  fail  to  make  such  a  request,  but,  as  a  matter  of 
fact,  he  stood  upon  his  petition  by  excepting  to  the  rul- 
ing, by  obtaining  time  to  settle  his  bill  of  exceptions,  and 
by  securing  an  order  of  the  court  fixing  a  sui)ersedeaH 
bond  for  the  purpose  of  prosecuting  his  appeal.  There- 
fore this  contention  is  without  merit. 

Finally,  it  is  argued  that  the  district  court  erred  in 
treating  the  special  apenrance  of  defendant  Witt  as  a 
demurrer  to  the  plaintiff's  petition.  If  this  was  error,  it 
was  without  prejudice  to  the  plaintiff's  rights.  The  de- 
murrer of  defendant  Brown  was  pro]>erly  sustained,  and 
the  action  was  rightly  dismissed  as  to  both  of  the  defend- 
anta 
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As  we  view  the  re(H>rd,  it  contains  no  Pevei-sible  error, 
and  the  judgment  of  the  district  court  is 

Affirmed. 

Fawcett,  J. 

I  concur,  but  upon  the  ground  that  the  application  for 
relief  should  have  been  made  in  the  court  where  the  case 
in  which  the  depositions  were  being  taken  was  pending. 


State,  ex  uel.  Farmers  State  Bank  op  Pickrbll, 
Ai»i»Ei.LEE,  V.  Elmer  L.  Hevelone,  County  Treas- 
urer, APPKLLANT. 

FiiXD  January  16, 1913.     No.  17,538. 

1.  Statutes:  Amendment.    The  legUlature  may  amend  a  statute  by  ap- 

pending a  proviso  to  a  section  thereof,  If  the  subject  of  the  proviso 
is  clearly  within  the  title  to  the  original  act  and  is  germane  to 
its  provisions. 

2.  :     :     C0N8TRUCT10N.    The   section   of   an   act   properly 

amended  should  be  construed  precisely  as  though. it  had  been 
originally  enacted  in  its  amended  form. 

3.  :    Rkpeai   by  Lm plication.    A  legislative  act  complete  In  Itself 

is  not  inimical  to  the  provisions  of  section  11,  art.  Ill  of  the  con- 
stitution; and  where  such  an  act  is  repugnant  to,  or  in  conflict 
with,  a  prior  law,  which  is  not  referred  to  nor  in  express  terms 
repealed  by  the  later  act,  the  earlier  statute  is  repealed  by  impli- 
cation. 

4.  Banks  and  Banking:    Depository  Banks:    Bonds.     So  much  of  the 

depository  law  of  1891  as  required  depository  banks  to  give  bonds 
for  the  safe-keeping  and  return  of  public  funds  is  repealed  by 
section  46  of  the  banking  act  of  1909,  as  amended  in  1911  (laws 
1911,  ch.  8);  and  a  state  bank  which  has  complied  with  all  the 
provisions  of  that  act  is  entitled  to  its  pro  rata  share  of  the  de- 
posit of  public  funds  without  giving  a  bond  for  the  safe-keeping 
and  return  of  such  funds. 

Appeal    from    the    district    court    for    Gage    county: 
Leandeu  M.  Pemberton,  Judge.     Affirmed. 
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F.  0.  McOirr  and  M.  W.  Terry,  for  appellant. 

Field,  Ricketts  d  Ricketts  and  Hazlett  d  Jack,  contra. 

Barnes,  J. 

The  relator  is  a  state  bank,  orjjanized  and  doing  busi- 
ness nnder  tlie  provisions  of  the  banking  act  of  1909,  and 
tlie  respondent  is  the  county  treasurer  of  Gage  county, 
Nebraska.  The  relator  brought  this  suit  to  compel  the 
respondent,  as  county  treasurer,  to  deposit  with  it  its 
pro  rata  share  of  public  funds  made  by  him  as  such  treas- 
urer, without^  giving  other  security  for  tlie  safe-keeping  of 
such  deposits  than  that  provided  for  by  the  depositors' 
guaranty  fund,  as  required  by  the  guaranty  bank  act 
nnder  which  it  was  organized  and  is  doing  business.  The 
respondent  demurred  to  the  petition.  The  demurrer  was 
overruled,  and  he  stood  on  his  demurrer.  Thereupon,  it 
was  ordered  that  the  writ  ivssue  in  accordance  with  the 
prayer  of  the  relator's  petition.  The  respondent  has  ap- 
pealed, and  the  sole  question  for  our  determination  is 
whether  the  relator  is  required  to  give  security  under  what 
is  known  as  the  "depository^  law,"  in  addition  to  the 
security  provided  by  the  banking  act,  and  known  as  the 
"depositors'  guaranty  fund,"  to  be  entitled  to  participate 
in  the  deposit  of  public  funds. 

It  must  be  conceded  that  if  the  relator  was  not  re- 
quired to  give  the  depository  bond  provided  for  by  section 
20,  art.  Ill,  ch.  18,  Comp.  St.  1891,  which  is  a  part  of  the 
depository  law  of  1891,  in  addition  to  its  compliance  with 
the  provisi(ms  of  the  banking  act  of  1909,  in  order  to  en- 
title it  to  participate  in  the  deposit  of  public  funds,  the 
judgment  of  the  district  court  should  be  affirmed.  The  ap- 
pellant contends,  however,  that  so  nni(*h  of  the  depository 
law  of  1891,  known  as  section  20,  art.  Ill,  ch.  18,  Comp. 
St.  1891,  is  still  in  force;  that  the  bond  therein  mentioned 
should  have  been  given  by  the  relator  before  it  would  be 
entitled  to  receive  on  deposit  its  proportionate  share  of 
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tlio  public  funds.  On  the  otiier  hand,  the  relator  insists 
that  the  section  above  mentioned  was  repealed  by  the 
bankinf;  act  of  1909,  as  amended  in  1911.  An  examination 
of  the  legislation  bearing  upon  this  question  may  aid  in 
its  solution.  The  act  authorizing  the  deposit  of  public 
funds  was  passed  in  1891.  Laws  1891,  ch.  50.  That  act 
was  amended  in  1907,  and  comprises,  as  amended,  sections 
11304-11374,  Ann.  St.  1907,  and  will  be  hereafter  referred 
to  as  the  "depository  act."  The  provisions  of  that  act,  so 
far  as  they  have  any  bearing  upon  the  questions  under 
considerjition,  wore  that  banks,  in  order  to  become  de- 
positories of  public  funds,  are  required  to  give  approved 
security  for  the  8afe-keei)ing  and  return  of  such  funds. 
In  1909  the  legislature  passed  an  act,  entitled  "An  act 
for  tlu»  regulation,  sujiervision  and  control  of  the  business 
of  banking,  and  to  provide  penalties  for  its  violation." 
Lawss  1909,  ch.  10  (Ann.  St.  1909,  sees.  3700-3792).  That 
act  covers  the  entire  subject  of  the  organization,  control 
and  su])ervis]on  of  the  business  of  banking  in  this  state, 
and  will  be  referred  to  hereafter  as  the  "banking  act" 
The  distinctive  features  of  that  act,  and  the  principal  in- 
ducement to  its  passage,  are  the  provisions  made  therein 
for  a  depositors'  guaranty  fund,  which  is  created  and 
administered  under  the  provisions  of  the  state  banking 
board,  to  secure  dei)osits  made  in  such  banks,  whether  of 
public  or  private  funds.  It  necessarily  follows,  if  state 
banks,  in  addition  to  maintaining  a  depositors'  guaranty 
fund,  must  give  approved  security  when  the  deposits  are 
public  funds,  they  are  required  to  give  double  security 
for  the  deposits  of  such  funds. 

•  The  banking  act  makes  no  express  reference  to  the  de- 
pository act;  but  it  is  provided  by  the  banking  act  that 
the  depositors-  guaranty  fund  shall  secure  all  deposits  of 
public  funds  as  well  as  private  funds,  and  it  may  reason-  i 

ably  be  presumed  tiuit  the  legislature  did  not  intend  the 
deposits  of  public  funds  should  be  doubly  secured,  first, 
by  the  dei)ositors'  guaranty  fund,  and,  second,  by  ap- 
proved security  as  provided  by  the  depository  act.     It 
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appenrs,  liowevor,  tliat,  in  order  to  avoid  any  misunder- 
standing upon  that  question,  the  legislature  of  1911 
amended  the  banking  act  of  1909,  and  among  the  sections 
thus  amended  was  section  46.  Section  46  as  it  stood  be- 
fore the  amendment  of  1911,  was  as  follows:  "As  soon 
as  said  assessments  are  respectively  levied,  the  banking 
corporation  against  wliich  the  same  are  levied  shall  be 
notified  of  the  amount  of  such  assessment  levied  against 
them,  respectively,  by  the  secretary  of  the  state  banking 
board,  and  said  banking  corporations  shall  thereupon  set 
apart,  keep  and  maintain  in  their  said  banks  the  amount 
thus  levied  against  them,  and  the  amounts  thus  levied, 
kept  and  maintained  shall  be  and  constitute  what  shall  be 
designated  as  a  depositors'  guaranty  fund,  payable  to  the 
state  banking  board  on  demand  for  the  uses  and  pur- 
poses hereinafter  provided."  By  the  amendment  of  1911 
two  provisos  were  added  to  tliis  section.  The  first  has  no 
bearing  on  the  present  controversy.  The  second  is  as 
follows:  "Provided,  further,  that  no  bank  which  has  com- 
plied in  full  with  all  of  tlie  provisions  of  this  act  shall  be 
required  to  give  any  further  security  or  bond  for  the  pur- 
pose of  becoming  a  depository  for  any  public  funds,  but 
depository  funds  shall  be  secured  in  the  same  manner  that 
private  funds  are  secured."  By  this  amendment  it  is 
made  clear  that  the  legislature  intended  the  provisions  of 
the  banking  act  requiring  a  dei)ositors'  guaranty  fund 
should  operate  as  a  substitute  for  the  approved  security 
required  by  the  depository  act,  where  the  deposit  is  public 
funds. 

It  is  contended,  however,  that  the  amendment  is  in- 
operative and  void ;  that  the  purpose  of  the  legislature  in 
passing  it  is  defeated  for  the  following  reasons:  First, 
a  proviso  is  not  an  available  method  for  making  such  an 
amendment;  second,  the  amendment  is  not  within  the 
scope  of  the  enacting  clause  of  the  banking  act  or  the 
amendatory  act,  and  is  therefore  void;  third,  the  amend- 
ment is  not  germane  to  section  46,  to  which  it  is  appended ; 
fourth,  the  banking  act,  as  amended,  is  obnoxious  to  sec- 
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tion  11,  art  III  of  the  constitution,  because  it  amends  or 
repeals  the  depository  act  by  implication. 

Considering  the  first  of  the  foregoing  contentions,  it 
may  be  said  that  where  a  law  ie  plain  and  unambiguous, 
whether  expressed  in  general  or  limited  terms,  it  will  be 
presumed  that  the  legislature  intended  to  mean  what  they 
have  plainly  expressed,  and  that  such  intention  should 
control  the  action  of  the  judiciary;  that  where  the  inten- 
tion is  clearly  ascertained,  and  no  constitutional  proris- 
icms  are  violated  thereby,  courts  have  no  other  duty  to 
perform  than  to  execute  the  legislative  will,  without  re- 
gard to  their  own  views  as  to  the  wisdom  or  justice  of  the 
particular  enactment.  Hiirford  v.  City  of  Omaha,  4  Neb. 
336.  In  Hhellenherger  v.  Ramom,  41  Neb.  631,  643,  it  was 
said:  "The  rule  is,  as  we  shall  constantly  see,  cardinal 
and  universal  that,  if  the  vstatute  is  plain  and  unambigu- 
ous, there  is  no  r(K)m  for  construction  or  interpretation. 
Tlie  legislature  has  spoken;  their  intention  is  free  from 
doubt,  and  their  will  must  be  obeyed."  In  speaking  of 
this  subject  the  author  in  2  Sutherland  (Lewis)  Statu- 
tory Construction  (2d  ed.)  sec.  352  (223)  uses  the  fol- 
lowing langu<'tge:  "The  intention  of  the  lawmaker,  if 
plainly  expressed,  must  have  the  force  of  law,  though  it 
may  be  in  the  form  of  a  proviso.  The  intention  expressed 
is  paramount  to  form."  State  v.  Searle,  86  Neb.  259; 
Bagf/aJpy  v.  Pittshurg  d  Lake  Superior  Iron  Co.,  90  Fed. 
636;  State  v.  City  of  8t,  Louis,  174  Mo.  125,  145,  61  L.  R. 
A.  593.  In  the  case  last  cited  it  was  held :  "The  proviso 
should  be  confined  to  what  immediately  precedes,  unless 
a  contrary  intent  clearly  appears,  and  should  be  construed 
with  the  section  with  which  it  is  connected.  This  rule  is 
not,  however,  absolute,  and,  if  the  context  requires,  the 
proviso  may  be  construed  as  a  limitation  extending  over 
more  than  what  immediately  precedes,  or  may  amount  to 
an  independent  enactment." 

In  considering  the  question  as  to  whether  the  proviso  is 
germane  to  section  46  of  the  banking  act,  it  should  be  ob- 
served that  original  section  46  of  the  banking  iict  provides 
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that,  as  soon  a«  assessments  are  levied  by  the  banking 
board,  the  banks  shall  be  notified  of  the  amount  of  such 
levy,  and  are  thereupon  required  to  set  apart,  keep  and 
maintain  the  amounts  thus  levied  as  a  dejwsitors^  guar- 
anty  fund.  Tl^is  fund  is  payable  to  the  banking  board 
for  the  purpose  of  securing  the  deposit  of  both  public  and 
private  funds.  The  amendment  provides  that  no  bank 
which  has  complied  in  full  witli  all  of  the  provisions  of 
the  banking  act  shall  be  required  to  give  any  further 
security  to  become  a  depository  of  public  funds.  Nothing 
could  be  more  relevant  to  the  provisions  of  that  section. 
Again,  the  title  of  the  original  banking  act  is  broad 
enough  to  cover  the  amendment  to  section  46.  Omitting 
tlie  repealing  clause,  the  title  to  that  act  reads  a.s  follows : 
"An  act  for  the  regulation,  superv'isicm  and  control  of 
the  business  of  banking,  and  to  provide  penalties  for  its 
violaticm,"  This  is  a  comprehensive  title,  and  is  broad 
enough  to  cover  any  provisions  relating  to  the  business 
of  banking.  To  provide  a  scheme  for  the  security  of  de- 
posits was  one  of  the  chief  inducements  to  the  passage  of 
the  act,  and  tlie  provisions  made  for  a  depositors'  guaranty 
fund  was  the  result.  The  validity  of  this  feature  has 
been  tested  in  the  federal  courts  and  completely  vindi- 
cated. Shallenherger  v.  First  State  Banky  519  U.  S.  114; 
Ifoble  State  Bank  v.  Haskell,  219  U.  S.  104.  The  deposi- 
tors' guaranty  fund,  as  provided  for  in  that  act,  was 
created  to  secure  all  dejKxsitors;  and  it  clearly  was  ger- 
mane to  that  subject  to  provide  that  depositors  of  public 
funds  should  be  secured  thereby,  and  that  different  or 
other  security  should  not  be  required.  Therefore,  re- 
spcmdent's  ccmtention  upon  this  point  is  unsound. 

In  disposing  of  respondent's  contention  that  the  bank- 
ing act,  as  amended,  is  obnoxious  to  section  11,  art.  Ill 
of  the  constitution,  it  may  be  observed  that  the  banking 
act  is  complete  in  itself,  and  it  hns  been  held  that  an  act 
complete  in  itself  may  so  operate  on  prior  laws  as  to  ma- 
terially change  or  modify  them,  without  being  repugnant 
to  this  provision  of  the  constitution.  State  v.  Page,  12 
51 
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X<h.  3S<;.  In  State  v.  Moore,  48  Neb.  870,  it  was  said: 
"It  is  nlsii  firmly  established  in  this  state  by  a  long  line 
(»f  (l(*(isions  tliat  an  act  complete  in  it^^elf  is  not  inimical 
to  said  constitutiimal  provision,  although  such  act  may 
be  rei)ii<i:nant  to,  or  in  conflict  with,  a  prior  law,  which  is 
not  referred  to  nor  in  express  terms  repealed  by  the  later 
act.  In  such  case  the  earlier  statute  will  be  construed  t/) 
be  repealed  by  implication.''  The  rule  as  thus  stated  was 
approved  and  foUowed  in  State  v.  Cornell,  50  Neb.  536.  It 
is  also  firmly  s(»tthHl  by  this  court  that  whatever  might 
liave  ori^iinally  been  made  a  part  of  an  act  nmy  at  any  time 
be  euffrafted  ui)on  it  by  le;jislatitm  professing  to  be  amend- 
atory. Richard.s  v.  State,  05  Neb.  808;  State  v.  Majors,  85 
Neb.  375.  It  follows  that  the  amended  section  takes  the 
pla(*e  in  the  banking  act  occupied  by  the  original  section, 
and  sliould  be  construed  precisely  as  though  it  had  been 
originally  enact(»d  in  its  amended  form.  Ca^s  County  v> 
Sarpjj  Count!/.  03  Neb.  813. 

Finally,  it  is  contended  that  the  law  does  not  favor 
rei)eals  by  im])lication,  and  therefore  the  banking  act,  as 
amend(*(l,  does  not  repeal  the  provisions  of  the  depository 
act  r(»qniring  a  bond  to  secuire  the  safe-keeping  and  re- 
turn of  de])osits.  It  is  firmly  established  in  this  jurisdic- 
tion, by  a  long  line  of  decisions,  that  wiiere  an  act  com- 
l)lete  in  its(»lf  is  repugnant  to,  or  in  conflict  with,  a  prior 
law,  wliich  is  not  referred  to  nor  in  express  tenns  re])ealed 
by  tlie  later  iu't,  the  earlier  statute  will  be  construed  to 
be  repealed  by  ini])lieation.  Snuiils  v.  White,  4  Neb.  353: 
Jones  r.  Davis,  6  N(4).  33;  State  v,  Whittemore,  12  Neb. 
1252;  Ziimnernnia  t\  Trade,  80  Neb,  503;  Allan  v.  Kennard, 
81  Neb.  289. 

In  conclusicm,  we  are  of  opinion  that  the  banking  act  was 
proju^rly  amended,  and  is  not  open  to  the  objections  urged; 
that,  as  amended,  that  act  is  clearly  in  conflict  with  so 
much  of  the  provisions  of  the  deimsitory  act  as  requires 
a  bond  to  secure  the  safe-keeping  and  return  of  public 
funds,  in  additi(m  to  a  full  compliance  with  all  of  the 
provisions  of  the  hanking  act;  that  such  provisions  of  the 
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depository  act  were  repealed   by   implication;  that  tlie 
judgment  of  the  district  court  should  be,  and  therefore  is, 


Affirmed. 


Henry  Stehr  .v.  State  of  Nebraska. 

Filed  January  16,1913.    No.  17,539. 

1.  Homicide:  Criminal  Negligence..  One  charged  with  the  support 
and  control  of  a  child  of  tender  years,  suffering  with  frozen  feet, 
who  negligently  and  wilfully  fails  or  refuses  to  obtain  for  it  neces- 
sary medical  aid,  thereby  causing  its  death,  may  be  guilty  of  such 
criminal  negligence  as  to  render  him  guilty,  of  manslaughter. 


2. 


:    :    Question  fob  Jury.    The  degree  of  negligence  In 

such  a  case  that  would  make  a  man  criminally  responsible  can 
hardly  be  defined.  It  is  not  a  slight  failure  in  duty  that  would 
render  him  criminally  negligent,  but  a  great  failure  of  duty  un- 
doubtedly would.  The  line  between  the  two  extremes  is  a  question 
that  iQiust  be  left,  to  a  great  extent,  in  each  individual  case,  to  the 
common  sense  of  the  trial  jury.  It  is  for  them  to  determine 
whether  or  not  the  degree  of  failure  of  duty  iSi  in  fact,  criminal. 


3. 


:    .    For  a  parent  having  special  charge  of  an  infant 

child  to  so  culpably  neglect  it  that  death  ensues  as  a  consequence 
of  such  neglect  is  manslaughter,  although  death  or  grievous  bodily 
harm  were  not  intended. 


4. 


:    .    If  the  parent  has  not  the  .means  for  the  child's 

nurture,  it  is  his  duty  to  apply  to  the  public  authorities  for  relief, 
and  failure  to  do  so  is  itself  culpable  neglect,  wherever  there  are 
public  authorities  capable  of  affording  such  relief. 

5.  Criminal  Law:  Instructions:  Reason abije  Doubt.  An  instruction 
defining  a  reasonable  doubt  which  commences  with  the  statement 
that  "a  reasonable  doubt  is  that  state  of  the  case  which,  after  the 
entire  comparison  and  consideration  of  all  of  the  evidence,  and 
instructions  of  the  court,  leaves  your  minds  in  doubt  and  uncer- 
tainty as  to  the  guilt  of  the  defendant,"  is  not  rendered  preju- 
dicially erroneous  by  the  inclusion  of  the  words  "and  instructions 
of  the  court." 


6. 


Other  instructions  examined,  commented  upon  in 


the  opinion,  and  found  to  be  without  reversible  error. 
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7.  :    Refusal  of  Instructions.    Where  the  trial  court  has  fairly 

instructed  the  jury  upon  the  defendant's  theory  of  his  case,  a 
refusal  of  other  Instructions  requested  by  the  defendant  is  not 
reversible  error. 

8.  Assignments  of  error  in  the  admission  of  evidence  examined,  and 

found  to  be  without  merit 

9.  Evidence  examined,  its  substance  stated  in  the  opinion,  and  held 

sufficient  to  sustain  a  verdict  of  manslaughter. 

Error    to    tlie    district    court    for    Madison    county: 

Anson  A.  Welch,  Judge.    Affirmed. 

H.  F.  Barnhart,  M.  D.  Tyler,  Willmm  V.  Allen  and 
William  L.  Dowling,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General^  and  Frank  E. 
Fjdgerton,  contra. 

Barnes,  J. 

The  plaintiff  in  error,  hereafter  called  the  defendant, 
Avas  convicted  in  the  district  court  for  Madison  county 
of  the  crime  of  manslaughter,  by  negligently  causing  the 
death  of  liis  stepson,  a  child  about  four  years  of  age.  He 
was  sentenced  to  tlie  penitentiary  for  a  term  of  from  one 
to  ten  years,  and  to  reverse  the  judgment  of  the  district 
court  has  brought  the  case  here  by  a  petition  in  error. 

It  is  his  first  contention  that  the  evidence  is  insufficient 
to  sustain  the  verdict.  From  a  careful  reading  of  the  bill 
of  exceptions  it  appears  that  the  defendant  is  a  native  of 
Germany,  and  prior  to  his  removal  to  this  country  re- 
sided  in  the  city  of  Hamburg;  that  on  the  6th  day  of 
April,  1909,  he  was  married  to  one  Minnie  Loco,  who  was 
at  that  time  the  mother  of  an  illegitimate  child  about  two 
years  of  age,  called  "Kaurt;"  and  who,  after  the  marriage, 
was  knoAvn  as  Kaurt  Stehr;  that  in  July,  1910,  the  de- 
fendant left  bis  wife,  his  infant  child,  and  his  steps')n 
Kaurt  in  Hamburg  and  came  to  Norfolk,  Nebraska;  that 
afterwards,  and  in  the  month  of  October,  defendant  sent 
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for  his  wife  and  child,  with  the  understanding  that  the 
stepson  was  to  be  left  with  defendant's  mother  in  Ger- 
many. For  some  reason,  not  fully  explained,  the  defend- 
ant's mother  declined  to  keep  the  child,  and  it  was  brought, 
by  the  defendant's  wife,  to  this  country.  Shortly  after 
her  arrival  at  Norfolk  defendant  rented  a  house  and  es- 
tablislied  a  home  in  that  city,  the  family  consisting  of  his 
wife,  their  infant  child,  and  stepson,  Kaurt.  It  appears 
that  while  in  Germany,  and  after  they  came  to  this  coun- 
try, Kaurt  was  to  some  extent  afflicted  with  bed  wetting, 
and  for  that  weakness  defendant  was  in  the  habit  of 
punishing  tlie  child  frequently  and  quite  severely;  so 
much  so  that  complaint  was  made  against  him  in  Ger- 
many, and  his  friends  and  neighbors  in  this  country  re- 
monstrated with  him,  and  informed  him  that  unless  he 
desisted  the  cliild  might  become  idiotic.  It  should  be 
stated  that  defendant  was  without  means,  except  his  earn- 
ings as  a  day  laborer,  and  the  help  furnished  him  by  his 
wife  in  laundry  work.  On  the  31st  day  of  December,  1910, 
there  was  a  severe  storm  in  the  vicinity  of  Norfolk,  which 
is  described  as  a  blizzard,  and  tliat  night  the  weather  was 
very  cold.  ,  Defendant  allowed  the  fire  to  go  out  alto- 
gether, although  he  had  a  small  supply  of  coal;  and,  as 
stated  by  him,  some  time  during  the  night  he  discovered 
that  Kaurt  had  wet  the  bed ;  that  the  bedding  was  frozen 
stiff;  that  the  room  was  full  of  frost;  that  snow  had  drifted 
through  the  crack  of  the  door  and  through  a  broken  win- 
dow pane;  and  the  bedding  on  all  of  their  beds  was  frozen 
stiff.  Notwithstanding  this  situation,  defendant  built 
no  fire,  and,  as  stated  by  him,  he  turned  the  bedtick,  on 
which  Kaurt  slept,  over,  and  again  placed  the  child  in  the 
bed,  alone,  where  he  lay  until  the  next  morning.  Shortly 
after  this,  and  as  early  as  the  5th  day  of  January  follow- 
ing, it  was  discovered  that  tlie  child's  feet  had  been  frozen, 
and  had  begun  to  show  signs  of  discoloration.  Mrs. 
Stehr  stated  that  the  child's  feet  looked  gray  and  some- 
what green  in  spots.  Defendant  thereupon  applied  hot 
water  and  dressed  the  feet  with  cloths,  saturated  with 
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vas4»line.  No  pliysiciail  was  consulted*  or  called  until  tlie 
ir>th  day  of  January  following,  at  which  time  the  child^'s 
feet  were  so  badly  decomposed  that  the  stent^h  arising 
tlierefrom  had  become  unbearable.  Defendant's  wife  then 
went  to  a  merchant,  with  whom  they  were  traditig,  and 
inquired  for  a  German  doctor.  Doctor  Pilger  was  recoili- 
menchnl,  and  he  called  to  see  the  child',  but  declined  the 
case  because  the  defendant  had  no  money.  Doct^ir  Vergt^s, 
anotlier  (lerman  physician,  was  called,  who  on  the  same 
evening  visited  the  child,  and  also  declined  the  case,  but 
re<'oni  mended  tliat  thfe  city  physician  be  notified  of  tlie 
situati<m.  On  the  following  day  D(>ctor  Tashjean,  the 
city  physician,  wlio  is  a  skilful  surgeon,  called  ^t  the 
defendant's  lumse,  examined  the  child,  found  a  gangt*en- 
ous  condition  of  its  feet,  and  informed  deferid^nf  that  am- 
putati(m  was  absolutely  necessarj-.  Meanwhile,  one  o^ 
the  county  commissioners,  who  was  active  in  s^c^ui*ing  as- 
sistance for  tl'.e  poor,  furnished  defendant  with  a  stlpply 
of  coal  an<l  otlier  n(M*essaries,  and  arranged  for  the  ampu- 
tation. The  child  was  taken  to  the  hc^me  of  Mrs.  Rlentfe, 
a  professional  nurse,  and  on  the  following  day  the  ojJera- 
tion  was  performed  by  Doctors  Tashjean  and  Salter,  arid 
everything  possi])le  was  done  for  the  relief  of  the  child. 
It  was  found,  however,  that  sepsis  or  blood  poisoning  had 
develo]>(Ml  to  such  an  alanning  extent  that  a  recovery  was 
impossible,  and  on  the  22d  day  of  the  month  the  child  di^d. 
The  indictment  charged  the  defendant  with  murdt^r  in 
the  first  dcp'ce,  which,  of  course,  included  tlie  lesser 
crimes  of  murder  in  the  second  degree  and  manslaughter. 
The  district  court  instructed  the  jury  to  find  the  defend- 
ant not  guilty  of  first  or  second  degret-  murder,  and  tile 
cause  was  tried  and  submitted  to  the  jury  oU  the  theol*y 
tliat  defendant,  being  charged  with  the  duty  to  control 
and  support  the  deceased  child,  wilfully  atid  negligently 
caused  and  permitted  its  life  to  be  endangered  after  hav- 
ing knowledge  tluit  its  feet  were  badly  frozen,  and  wil- 
fully failed  and  neglected  to  summon  medical  aid  or 
make  known  its  condition,  thereby  causing  its  death. 
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It  must  be  observed  that  the  question  actually  sub- 
mitted to  the  jury  was  whetlier  or  not  defendant  was 
criminally  negligent  in  failing  to  provide  medical  care 
for  his  stepson  after  he  discovered  the  frozen  condition  of 
nf  the  child's  feet.  It  is  contended  that  defendant  is  an 
ignorant  German,  unable  to  speak  the  language  of  this 
country,  was  without  means  to  procure  medical  assistance, 
and  therefore  was  not  responsible  for  his  neglect.  The 
evidence  sliows,  however,  tliat  he  was  a  fairly  intelligent 
man;  that  he  was  surrounded  by  his  friends  and  neigh- 
bors, all  of  whom  coul'd  sx>eak  both  German  and  English;* 
tliat  he  failed  to  mention  the  child's  condition,  or  inform! 
them  of  his  necessities.  His  own  testimony  shows  that 
for  ten  or  eleven  days  he  saw  the  child's  feet  turn  from 
gray  to  purple,  from  blue  to  green  and  black,  and  saw  its 
flesh  rotting  and  dropping  away,  yet  made  no  effort  to 
procure  medical  aid  until  the  odor  of  the  rotting  flesh  be- 
came unbearable.  It  seems  idle  to  assert  that  he  was  so  | 
ignorant  as  not  to  realize  the  necessity  for  calling  a  physi- 
cian. The  degree  of  negligence  in  such  a  case  that  would 
nuike  a  man  criminally  responsible  can  hardly  be  defined. 
It  is  not  a  slight  failure  in  duty  that  would  render  him 
criminally  negligent,  but  a  great  failure  of  duty  un- 
doubtedly would.  The  line  between  the  two  extremes  is 
hard  to  define,  and  is  a  question  that  must  be  left,  to  a 
gi'eat  extent,  in  each  individual  case  to  the  common  sense 
of  the  trial  jury.  It  is  for  them  to  determine  whether  or 
not  the  degree  of  failure  of  duty  is  in  fact  criminal.  As 
we  view  the  evidence,  the  jury  had  a  sufficient  basis  for 
finding  the  defendant  guilty  of  such  criminal  negligence 
as  would  amount  to  manslaughter. 

Defendant  pr^licates  error  on  the  court^s  instructions 
from  paragi-aphs  7  to  17,  inclusive.  We  find  that  para- 
graph 7  explains  the  law  as  declared  in  section  43,  ch.  34, 
Comp.  St.  1911.  It  incorporates  a  part  of  that  sectiim, 
and,  as  we  view  it,  is  not  erroneous.  By  paragraph  8  of 
the  instructions  the  jury  were  informed  that  '^to  do  an 
act  wilfully  is  to  do  it  voluntarily."     No  sjiecific  objec- 
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tions  are  urged  to  this  instruction.  Paragraph  9,  defining 
negligence  in  the  care  and  control  of  any  child,  cann(>t  he 
riglitfully  criticised,  and  the  general  criticism  made  by 
counsel  is  not  available  as  a  ground  of  error.  Defendant 
was  charged  with  the  legal  duty  of  seeing  to  it  that  the 
child's  life  was  not  endangered.  If  he  realized  the  condi- 
tion of  the  boy's  feet  and  for  ten  days  failed  to  call  a 
pliysician,  or  if  he  negligently  refused  to  ascertain  the 
condition  of  the  boy's  feet  in  time  to  call  a  physician, 
then  the  jury  would  be  justified  in  finding  him  guilty  of 
c-riminal  negligence.  ParagrajA  10  of  the  instructions 
informed  tlie  jury  that  a  failure  to  provide  for  the  child 
under  such  circumstances  is  gross  negligence;  and  that  it 
was  also  gross  negligence,  if  he  did  not  have  the  means 
to  ein]>l()y  medical  assistance  himself,  in  not  seeking  it 
from  otliers.  Paragraph  11  of  the  instructions  informed 
the  jury  tliat  ignorance  of  the  laws  providing  for  the  care 
of  poor  persons  would  not  excuse  defendant  from  the 
omission  of  his  duty  to  procure  the  necessary  medical  at- 
tention for  the  deceased  child.  In  such  a  case,  where  the 
party  diarged  is  unable  to  supply  the  necessary  succor, 
lie  ceases  to  be  responsible,  but  this  responsibility  is  not 
divested  in  cases  where  poor-laws  exist.  In  such  case  the 
])crson  owing  the  duty  should  report  the  case  to  the  public 
authorities  for  their  relief.  In  1  Wharton,  Criminal 
Law  (lltli  ed.)  sec.  484,  it  is  said:  "Independently  of 
tlH\«5e  statutes,  it  may  be  generally  stated  that  for  a  par- 
(Mit,  having  si)ecial  charge  of  an  infant  child,  to  so  cul- 
I)ably  neglect  it  that  deatli  ensues  as  a  consequence  of  such 
neglect,  is  manslaughter  if  death  or  grievous  bodily  harm 
were  not  intended;  and  murder  if  there  w^as  an  intent 
to  inflict  death  or  gi'ievous  bodily  harm.  To  constitute 
murder  there  must  be  means  to  relieve  and  wilfulness  in 
withholding  relief.  If  the  parent  has  not  the  means  for 
the  child's  nurture,  his  duty  is  to  ai>ply  to  the  public  au- 
thorities for  relief;  and  failure  to  do  so  is  itself  culpable 
neglect  wlierever  tliere  are  public  authorities  capable  of 
affording  such  relief." 
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It  is  claimed,  however,  that,  by  instruction  11,  the  jury 
were  told  that  it  was  their  duty  to  determine  whether  or 
not  there  was  such  omission  of  this  duty  as  shows  heed- 
lessness and  indifference  by  the  defendant;  and  it  is 
argued  that  this  instruction  is  fallacious  because  its  effect 
was  to  tell  the*jury  that  the  defendant  was  bound,  at  his 
peril,  to  know  that  there  were  poor-laws  applicable  to 
cases  of  this  kind.  This  is  an  erroneous  construction  of 
the  instruction,  for  it  merely  states  the  old  maxim  that 
ignorance  of  law  excuses  no  one.  The  defendant  was 
cliarged  with  the  duty  to  see  to  it  that  the  child's  life  was 
not  endangered;  and  it  is  apparent  tliat  he  could  have 
performed  that  duty  by  informing  his  neighbors  of  its 
condition.  The  testimony  shows  that,  on  the  day  when 
informaticm  was  first  given  to  the  Norfolk  merchant, 
medical  attention  and  aid  of  all  kinds  were  immediately 
forthcoming. 

It  is  strenuously  argued  that  instructions  7,  8,  9,  10 
and  11  are  in  conflict  witli  instruction  14.  By  this  in- 
struction the  jury  were  told  that  the  defendant  should  be 
convicted  of  manslaughter,  if  they  found,  beyond  a  rea- 
sonable doubt,  that  he  realized  the  condition  of  the  child's 
feet  for  such  a  length  of  time,  previous  to  calling  a  physi- 
cian, that  by  calling  such  physician  the  child's  life  might 
have  been  saved;  or  that  he  was  culpably  negligent  in  not 
taking  steps  to  know  and  realize  the  condition  of  the 
child's  feet.  We  are  of  opinion  that  there  was  no  conflict 
in  the  instructions. 

It  is  also  argued  that  the  words,  "and  instructions  of 
the  court,"  found  in  instruction  17,  defining  a  reasonable 
doubt,  rendered  the  whole  paragraph  erroneous.  It  should 
be  observed  that  this  case  is  one  where  it  was  the  duty  of 
the  court  by  proper  instructions  to  define  the  degree  of 
negligence  which  would  render  the  defendant  guilty. 
Therefore  it  was  the  duty  of  the  jury  to  take  into  con- 
sideration the  instructions  of  the  court  on  that  question 
in  order  to  enable  them  to  reach  a  proper  verdict. 

Error  is  also  predicated  on  the  refusal  of  the  court  to 
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give  certain  instructions  reijuested  by  tlie  defendant.  As 
we  view  the  record,  the  trial  court  carefully  covered  all 
of  defendant's  contentions,  and  the  refusal  of  the  request 
tendered  by  the  defendant  was  not  reversible  error. 

Finally,  it  is  contended  that  the  court  erred  in  the  ad- 
mission of  evidence  sli owing  the  existence  of  bruises,  scars 
and  marks  on  the  body  of  the  child.  It  appears  that  very 
little  of  that  evidence  was  objected  to  by  the  defendant. 
In  fact,  the  witnesses  for  the  defense  described  the  con- 
dition of  the  child's  body,  and  the  jury  were  instructed 
that  evidence  of  that  kind  should  only  be  considered  in 
determining  whether  the  defendant's  attitude  toward  the 
child  was  such  as  might  cause  him  to  be  negligent  in  his 
failure  to  secure  medical  aid  after  he  ascertained  that  the 
child's  feet  were  biidly  frozen. 

It  is  also  stated  tliat  the  newspapers  of  iladison  county 
were  filled  with  sensational  accounts  of  defendiant's  treat- 
ment of  the  child  at  the  time  of  its  death,  to  defendant's 
prejudice.  It  appears,  however,  that  the  trial  took  place 
some  nine  months  after  the  child  died,  and  it  is  not  ai> 
l>arent  that  the  newspaper  statements  complained  of,  in 
any  manner,  influenced  the  jury  in  arriving  at  their  ver- 
dict. 

In  conclusion,  it  may  be  said  that  the  defendant  is  a 
man  of  at  least  average  intelligence;  that  the  i>eople  who 
advanced  him  the  money  with  which  he  paid  for  the  pas- 
sage of  his  wife  and  children  lived  within  a  stone's  throw 
of  his  house,  he  knew  them  in  Germany,  and  they  had 
lielped  him;  that  at  every  point  of  the  compass  his  nearest 
neighbor  was  a  German  with  whom  he  could  counsel  and 
advise;  that  they  were  a  thrifty,  charitable  people,  and  a 
word  from  liini  would  have  brought  all  of  the  assistance 
that  he  needed;  and  it  appears  that,  as  soon  as  his  wants 
were  made  kn(^^^^,  medical  assistance  and  material  aid 
were  iininediately  brought  to  him. 

As  stated  by  counsel,  this  is  a  difficult  case,  and  sug- 
gests a  seasonable  a])]ilication  for  executive  clemency; 
but,  as  we  view  the  record,  it  contains  no  reversible  error, 
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and  this  court  can  p:rant  the  defendant  no  relief.     The 
judgment  of  the  district  court  is 

Affirmed. 


John  Witt,  appellee,  v.  Old  Line  Bankeks  Life  In- 

.suranl^k  co^ipany,  appellant. 

Peled  January  16, 1913.    No.  17,672. 

1.  Limitation  of  Actions:    Amendment  of  Pleading.     The  statute  of 

limitations  does  not  run  against  an  amended  pleading  wlierein 
the  amendtnent  consists  in  setting  forth  a  more  complete  state- 
ment of  the  original  cause  of  actldn.  Chicago,  R,  I,  d  P.  R.  Co.  v. 
Young,  67  Neb.  568. 

2.  Contracts:    Action:    Burden  of  Proof.    In  an  action  on  a  written 

contract  where  defendant  denies  plaintiff's  allegation  that  he  has 
performed  all  of  its  conditions  on  his  part,  the  burden  Is  on  the 
plaintiff  to  sustain  such  allegation  by  competent  proof. 

3.  :    — :    Evidence:    Directlnq  Verdict.     In  the  absence  of 

such  proof,  it  is  proper  for  the  court  to  instruct  the  Jury  to  return 
a  verdict  for  the  defendant 

Appeal  from  the  district  court  for  Dodge  county: 
Conrad  Hollkxbeck,  Jitdge.    Reversed. 

Edward  F.  Pettis^  for  appellant. 

Courtj'ight  &  Sidner,  contra. 

Barnes,  J. 

This  case  is  before  us  on  a  second  appeal.  Witt  v.  Old 
Line  Hankers  Life  Ins,  Co,,  89  Neb.  103.  As  there  said: 
*'This  is  a  suit  to  recover  back  an  advance  premium  of 
S237.85,  paid  by  plaintiff  to  defendant  on  a  subsequently 
rejected  application  for  life  insurance.''  On  tliat  appeal 
a  demurrer  was  sustained  to  plaintiff's  petition,  and  the 
cause  was  remanded  for  furtlier  ])roceedings.  After  the 
mandate  was  returned  to  the  district  court  for  Dodge 
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county,  plaintiff  was  granted  leave,  over  defendant's  ob- 
jections, to  file  an  amended  petitirm,  and  that  ruliug, 
among  other  things,  is  assigned  as  error. 

The  petition,  by  way  of  amendment,  alleged  that  one  C. 
K.  Huntington,  who  signed  tlie  written  contract  on  which 
the  phiintiff  basted  liis  right  of  action,  was  the  defendant's 
agent  duly  autliorized  to  enter  into  the  contract  on  its 
b(»half.    By  way  of  further  amendment,  it  was  alleged  that 
plaintiff  had  c(mi plied  with  all  of  the  conditions  and  pro- 
visicms  of  the  contract,  and  there  was  set  forth  certain 
facts  which   it  was  alleged  constituted  such  compliance 
on  his  part,  and  tliat  defendant  is  now  estopped  to  deny 
that  i)laintiff  had  submitted  to  a  medical  examination. 
Tlie  contract,  so  far  as  it  is  material  to  the  controversy, 
reads  as  folhnvs:     "Received  at  Scribner,   State  of  Ne- 
braska, this  10  day  of  August,  1905,  of  John  Witt  the 
sum    of    two    liundred    tliirty-seven    85-100    dollars,     in 
payment  of  ])r(Mnium  upon  |5,000  policy  which  he  has  this 
day  ai)plied  for  to  the  Old  Line  Bankers  Life  Insurance 
Company  of  Lincoln,  Nebraska.     Policy  to  date  at  issue 
])roviding  said  application  is  approved  by  said  company, 
otherwise  said  i)ayment  is  to  be  returned  to  said  ai>plicant. 
It  is  lierel)y  agreed  and  understood  that  a  refusiil,  after 
being  written,  on  the  part  of  the  applicant  to  submit  to  a 
medical   e\aminati(m   shall   forfeit  the   payment    herein. 
*    *   *    (Signed)  John  Witt,  Applicant.    C.K.Hunting- 
ton, Agent/'    Plaintiff  alleged  that  defendant  had  neither 
issued  the  p:)licy  nor  returned  the  premium,  and  for  that 
reason  he  souglit  a  recovery. 

Defendant,  by  its  answer,  admitted  that  plaintiff  paid 
the  premium;  admitted  the  execution  of  the  contract;  and 
denied  all  of  the  other  allegations  of  the  petition,  De- 
f (Aidant  further  alleged  that  it  had  never  declined  to 
issue  the  policy;  that  it  was  ready  and  willing  to  do  so 
if  plaintiff  would  submit  to  a  proper  and  suitable  medical 
examination  in  order  that  it  might  determine  if  the  plain- 
tiff was  a  suitable  subject  for  life  insurance;  that,  if  it 
was  so  determined,  defendant  desired  to  and  would  issue 
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the  policy,  and,  if  plaintiff  was  not  entitled  to  the  policy, 
it  was  ready  and  willing  to  return  to  him  the  amount  of 
his  premium.  Defendant  alleged  that  plaintiff,  in  viola- 
tion of  his  said  agreement,  had  refused  and  still  refuses  to 
subject  himself  to  a  medical  examination;  that,  until  he 
complied  with  his  agi*eemeut,  he  was  not  entitled  to  the 
policy  or  return  of  the  premium.  Plaintiff's  reply,  in 
substance,  was  a  general  denial.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
has  appealed. 

1.  Defendant  contends  that  the  court  erred  in  permit- 
ting plaintiff  to  file  his  amended  petition.  It  appears  that 
the  original  petition  was  filed  within  tlio  statute  of  limi- 
tations, but  defendant  argues  that,  by  failing  to  state  facts 
sufficient  to  warrant  a  recovery,  the  petition  was  a  nullity; 
that  the  filing  of  plaintiff's  amended  petition  Avas  in  fact 
the  commencement  of  a  new  action,  which  was  then  barred 
by  the  statute  of  limitations.  On  the  other  hand,  plaintiff 
insists  that,  under  the  rule  announced  in  if  err  ill  v. 
Wright,  54  Neb.  517,  Norfolk  Beet-^ngar  Co,  v.  Ilight, 
59  Neb.  100,  and  Chicago,  R.  I.  &  P,  R.  Co.  v.  Young,  67 
-  Neb.  568,  the  amendment  was  properly  allowed;  that  the 
action  was  commenced  by  the  filing  of  his  original  peti- 
tion, and  was  therefore  commenced  in  time  to  avoid  the 
statute  of  limitations.  We  are  of  opinion  that  this  ques- 
tion should  be  ruled  by  the  decision  cited.  In  the  case 
of  Merrill  v.  Wright,  supra,  it  was  said:  "A  petition  is 
not  necessarily  a  nullity  because  it  does  not  fully  and 
properly  set  out  a  cause  of  action  and  because  an  objec- 
tion to  it  is  sustained.  The  question  of  whether  or  not 
the  statute  of  limitations  should  prevail  against  an  amend- 
ment seems  to  turn,  not  upon  the  correctness  of  the  plead- 
ing, but  upon  the  identity  of  the  cause  of  action  sought  to 
be  set  up.  If  the  cause  of  action  attempted  to  be  set 
forth  in  the  amended  pleading  is  the  same,  the  fact  that 
it  was  defectively  stated  in  the  first  petition  will  not 
prevent  the  application  of  section  19  of  the  code,  which 
provides    that   an    action    shall    be    deemed    commenced, 
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w  itliin  tlie  provisions  of  the  statute  of  limitations,  at  th(* 
date  of  the  summons  which  is  served  on  the  defendants." 
In  the  light  of  our  former  decisions,  we  are  of  opinion 
that  the  district  court  did  not  err  in  permitting  the  i)lain- 
tiflf  to  file  his  amended  petition. 

2.  Defendant  also  contends  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  to  return  a  verdict  in  its 
favor.  An  examination  of  the  record  discloses  that  plain- 
tiflf  declared  upon  the  written  cOjCitract.  No  rescission  of 
the  contract  is  alleged,  and  his  sole  ground  for  a  recovery 
is  hased  on  his  allegation  that  he  had  complied  with  its 
terms  by  submitting  to  a  satisfactory  medical  examina- 
tion. This  allegation  was  denied  by  the  defendant,  <md 
the  burden  of  proof  on  that  question  was  on  the  plaintiff. 
It  appears  that  the  contract  was  signed  on  August  10, 
1905;  that  on  October  21,  1905,  defendant  wrote  plaintiff 
to  the  effect  that  he  had  not  furnished  his  medical  exam- 
'ination,  and  requested  him  to  do  so  at  once.  It  further 
appears  that  his  examination  was  delayed  through  no 
fault  of  the  defendant  until  February  26,  1906,  at  which 
time  he  was  examined  by  one  Doctor  Hopper,  and  the 
result  of  his  examination  forwarded  to  the  defendant. 
The  plaintiflf  testified,  over  the  defendant's  objections, 
tJiat  he  fully  answered  all  questions  put  to  him  by  Doctor 
Hopper,  and  that  his  examination  was  complete;  that 
Doctor  Hopper  said  to  him,  when  he  was  through  with 
the  examination,  "That  is  all."  It  appeal's,  however,  from 
the  report  of  the  examination  that  D()(*tor  Hopper  found 
tliat  the  plaintiff  was  slightly  afflicted  with  nephritis, 
which,  as  explained,  was  a  disease  of  the  kidneys;  that 
up<m  an  examination  of  the  report  the  defendant's  chief 
medical-  examiner  was  in  doubt  as  to  plaintiff's  physical 
condition,  and  desired  a  furtlier  medical  examination; 
that  defendimt  Avrote  to  Doctor  Inches,  reqjiesting  him  to 
see  tlie  plaintiff  and  ascertain  whether  his  condition  was 
temporary  or  chronic,  nnd  to  get  a  sample  of  plaintiff's 
urine.  It  appears  that  Doctor  Indies  talked  with  plain- 
tiff, and  was  unable  to  furnish  the  required  information. 
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The  testiiuony  discloses  that,  about  the  10th  of  April  fol- 
lowing, plaintiff  wrote  to  defendant  stating,  in  substance, 
that  he  had  pot  received  his  policy,  nor  his  money,  and 
wanted  to  know  what  defendant  w'as  going  to  do  about 
it;  that,  thereui)on,  Mr.  Wilson,  the  president  of  defend- 
ant, wTote  a  letter  to  plaintiff  that  his  application  had  not 
been  rejected,  because  the  medical  department  had  not 
had  an  opportunity  of  acting  therecm;  that  the  company 
had  asked  for  further  information.  That  thereafter,  and 
some  time  in  the  month  of  June,  the  defendant,  failing  to 
obtain  the  information  it  desired,  sent  one  Doctor  Len- 
hoff  to  Scribner,  who  called  upon  the  plaintiflF,  and  in- 
formed him  that  the  company  had  sent  him  to  make  a 
further  medical  examination.  He  asked  the  plaintiff  to, 
submit  to  such  an  examination,  and  requested  that  he 
furnisli  him  a  sample  of  his  urine.  Plaintiff  thereupon 
refused  to  comply  with  Doctor  Lenlioff's  request,  and  told 
him  that  he  would  have  nothing  to  do  with  him;  that, 
later  on,  plaintiff*  wrote  defendant  the  following  letter: 
"Gentlemen :  I  have  told  vou  before,  and  vou  also  know, 
that  I  have  taken  one  examination,  and  this  is  all  I  ever 
will  tiike,  even  if  you  send  a  dozen  doctors  out  here  every 
week.  I  told  your  man  before  that  I  was  through  with 
you,  and  that  is  all.  I  will  not  open  any  more  of  your 
letters.    Respect.,  John  Witt." 

We  think  it  fairly  appeal's  that  the  defendant  was  will- 
ing at  all  times  to  deliver  its  policy  of  insurance  to  the 
plaintiff  whenever  he  passed  a  satisfactory  medical  ex- 
amination.  In  fact,  defendant  notified  the  plaintiff  that 
if  he  would  take  a  satisfactory  medical  examination,  and 
it  was  found  that  the  company  ought  not  to  write  the  policy 
(m  account  of  his  physical  condition,  it  would  promptly 
return  to  him  his  advance  premium.  In  our  former  opin- 
ion it  was  said:  "The  examination  contemplated  by  the 
contract  was,  of  cour?^,  the  requisite  medical  examina- 
tion required  by  all  reputable  life  insurance  companies 
before  assuming  a  risk.  On  the  face  of  the  contract  the 
assurer  was  not  limited  to  a  single  examination  by  the 
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physician  first  designated,  like  the  one  pleaded.  ♦  ♦  ♦ 
In  the  very  nature  of  the  policy  for  which  the  advance 
premium  was  paid,  a  single  examination,  if  incomplete  or 
unsatisfactory,  could  never  have  been  within  the  con- 
templation of  the  parties.  Safe  underwriting  forbids 
such  a  construction  of  the  contract."  It  follows  that  the 
plaintiff  could  not  rely  solely  upon  the  medical  examina- 
tion of  February  26,  1906,  as  a  couiplete  and  full  com- 
pliance with  the  terms  of  his  contract. 

As  we  view  the  evidence,  the  plaintiff  failed  to  establish 
the  fact  that  lie  had  furnished  to  the  defendant  a  satis- 
factory medical  examination,  and  had  complied  with  the 
terms  of  his  contract.  It  should  be  observed  that  time 
was  not  the  essence  of  the  contract;  that  plaintiff  failed 
to  alle«]je  or  prove  that  defendant  was  guilty  of  an  un- 
reasonable delay  in  atteiu])ting  to  carry  out  the  agree- 
nu^nt,  and  was  not  estopped  to  insist  that  plaintiff  should 
be  n^iuired  to  perform  its  obligations  on  his  part.  We  are 
therefore  of  opinion  that  the  district  .court  erred  in  refus- 
ing to  direct  the  jury  to  return  a  verdict  for  the  defend- 
ant. 

Defendant  assigns  many  other  errors  as  a  reason  for  a 
rev(*rsal  of  the  judgment,  but,  in  view  of  what  w^e  have 
aln^ady  said,  it  is  unnecessary  to  consider  them. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed. 
Letton,  J.,  concurs  in  the  conclusions  only. 
Reese,  C,  J.,  dissents. 
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Halb  Davis,  appellee,  v.  A.  O.  Taylob  &  Son,  appellant. 

Filed  Januabt  16, 1913.    No.  16,882. 

1.  Kew  Trial:  Amendment  of  Motion.   A  motion  for  a  new  trial  can-  « 

« 

not  be  amended  by  assigning  new  grounds  after  the  statutory  ;,^ 

time  for  flling  such  motion  has  expired,  except  upon  a  finding  by  '^ 

the  court  that  the  party  was  unavoidably  prevented  from  present- 
ing the  matter  contained  in  the  amendment  within  three  days 
after  verdict  ^ 

2.  Appeal:   New  Trial.    "Questions  presented  by  an  amendment  to  a  %    -4 

motion  for  a  new  trial,  made  more  than  three  days  after  verdict  j 

and  without  a  finding  of  the  court  that  the  party  was  unavoidably  ^ 

prevented  from  presenting  such  questions  within  three  days  from  •    f 

verdict,  will  not  be  considered  by  this  court''    Chullion  v.  Traver,  *i 
64  Neb.  51. 

3.  Bailment:    Injubt  to  Pbopertt:    Bxtrden  of  Proof.    As  a  general 

rule,  when  a  bailee  returns  the  property  bailed  in  a  damaged  con- 
dition, the  burden  is  upon  him  to  show  that  the  damage  did  not 
occur  through  his  negligence,  and  an  instruction  embodying  this 
principle  is  not  erroneous. 

Appeal  from  the  district  court  for  Saline  county: 
LE8UB  G.  HuKD,  Judge.    Affirmed. 

J.  L.  Chrimm  and  R.  G.  Hunter,  for  appellant. 

Bartoa  d  Bartos,  contra. 

Lbtton,  J. 

This  was  an  action  by  the  keeper  of  a  livery  stable  to 
recover  the  value  of  a  horse  wliich  he  alleged  was  injured 
through  the  negligence  of  one  of  defendant's  employees 
to  such  an  extent  that  it  l)ecame  worthless.  Plaintiff  re- 
covered, and  defendant  appeals. 

The  assignment  that  the  court  erred  in  giving  the  third 

instruction  to  the  jury  is  not  entitled  to  be  considered. 

The  record  shows  that  it  was  not  contained  in  the  original 

motion  for  a  new  trial.     It  was  interlined  more  than  30 
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davs  after  the  motion  had  been  filed,  and  without  any 
excuse  being  ottered  for  the  delay.  GnUioti  v.  Tracer,  04 
Neb.  51. 

By  the  ftmrth  instruction  the  jury  were  told,  in  sub- 
stance, tliat  if,  while  in  the^  exclusive  possession  of  a 
bailee,  the  i)roperty  bailed  is  injured,  the  law  presumes 
that  such  injury  occurred  through  tlie  negligence  of  the 
bailee,  and  the  burden  of  proof  is  upon  such  bailee  to 
overcome  such  presumption.  It  is  contended  that  this 
instruction  was  erroneous,  for  the  reason  that  such  a 
bailee  is  not  an  insurer,  but  is  only  chargeable  with  (or- 
dinary care,  and  that  the  burden  of  proving  negligence 
is  upon  the  plaintiflf.  Where  a  bailee  of  a  horse,  hired  tn 
be  driven,  returns  the  horse  injured  in  a  manner  that 
would  most  probably  be  caused  by  negligent  and  careless 
driving,  a  presumption  arises  from  the  very  fact  of  in- 
jury that  such  negligence  existed.  This  fact,  in  the  ab- 
sence of  other  evidence,  makes  out  a  prima  facie  case  for 
tlie  plaintif!'.  The  instruction  recognizes  this  principle. 
The  only  burden  placed  upon  the  bailee  is  that,  when  it  is 
estal)lislied  that  the  property  was  injured  while  in  his 
possessicm,  he  must  overcome  this  presumption  by  his 
I)ro(>fs.  It  is  pointed  <mt  in  BIshcJ  v.  Harris  d  Co.,  1  Neb. 
(Unof.)  535,  that  there  are  exceptions  to  this  rule,  and 
t.liat  if  the  bailee  establishes  that  the  injury  "occurre<l 
thrcmgh  inevitable  accident  or  irresistible  force,  which  dn 
not  of  tliemselves  import  negligence,  the  burden  of  prov- 
ing negligence  is  ux)on  the  bailor."  While  there  is  a  con- 
flict in  the  autliorities  upon  this  proposition,  this  is  the 
more  modern  rule,  and  the  one  which  we  believe  to  be 
supportcMl  by  the  better  logic.  Snlpho-Saliue  Bath  Co.  r. 
Allen,  (if)  Neb.  295;  Campbell  v.  Missouri  P.  R.  Co..  78 
Neb.  179;  3  Am.  &  Eng.  Ency.  Law  (2d  ed.)  750;  5  Cyc. 
217. 

As  to  tlie  assignment  that  the  evidence  is  insuflRcient, 
we  think  there  was  sufficient  to  justify  the  submission  to 
the  jury  of  the  questions  whetlier  tlie  driver  of  the  team 
wns  negligent  in  driving  in  a  gullied,  rough  and  washed- 
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out  road  at  the  place  of  the  accident,  when  there  were 
smooth  tracks  upon  either  side  upon  which  others  liad 
traveled  and  upon  which  he  might  have  driven,  and 
whether  the  breaking  of  the  horse's  leg  was  caused  by 
such  negligence  and  by  his  manner  of  driving. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Douglas  County,   appellant,   v.   Papillion   Drainage 

District  bt  al.,  appellees. 

Piled  January  16, 1913.    No.  16,888. 

1.  Drains:    Right  to  Cross  Highways:    Statute:    Constitutionality. 

Section  24,  art.  V,  ch.  89,  Comp,  St.  1911,  providing  as  to  drain- 
age districts  organised  under  that  article  that  "said  district  may 
dig  ditches  and  drains  under  and  across  railroads  and  public  high- 
ways/' is  not  unconstitutional,  as  violative  of  the  provision  that 
"the  property  of  no  person  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor.'*    Const,  art.  I,  sec.  21. 

2.  :    :    Conditions.    The  legislature  may  grant  drainage 

districts^  the  right  to  cross  highways,  and  if  it  imposes  no  condi- 
tions for  the  exercise  of  this  right  the  county  authorities  can 
impose  none. 

Appeal  from  tlie  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

James  P.  English  and  George  A.  Magncy,  for  appellant. 
Conrtright  &  Sidner,  contra. 

Letton,  J. 

This  is  an  action  brought  by  Douglas  county  to  restrain 
the  Papillion  .Drainage  District  from  digging  drainage 
ditches  across  public  roads  in  Douglas  county.     No  con- 
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sent  was  given  by  the  county  authorities  to  cross  the 
roads,  and  no  condemnation  proceedings  had  been  had. 
The  injunction  was  denied,  and  the  county  api)eal8. 

The  Papillion  Drainage  District  was  oi^anized  under 
and  by  virtue  of  chapter  153,  laws  1907  (Comp.  St.  1911, 
ch.  89,  art.  V),  which  contains  the  following  provision 
relied  upon  by  defendants  to  give  authority  to  cross  pub- 
lic roads  without  securing  the  right  of  way  as  they  must 
do  over  private  property:  "Section  24.  Said  district 
may  dig  ditches  and  drains  under  and  across  railroads 
and  public  highways."  The  county  takes  the  position  that 
section  24  is  unconstitutional  and  void,  as  violative  of  the 
provision  of  the  constitution  that  "the  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without 
just  compensation  therefor."  Const.,  art.  I,  sec.  21.  We 
are  of  the  opinion  that  this  provision  of  the  constitution 
is  not  involved.  The  public  roads  are  not  "the  property 
of  *any'  person."  They  are  public  easements  under  the 
full  control  of  the  legislature,  which  may  authorize  them 
to  be  used  by  other  public  or  gwa^i-public  agencies,  with 
or -without  such  restrictions  as  it  may  deem  proper.  El- 
liott, Roads  and  Streets  (3d  ed.)  sec.  509  (421).  In 
Krucf/er  v.  Jrnkins,  59  Neb.  641,  it  is  said:  "The  right 
in  this  litigation  is  one  belonging  exclusively  to  the  public^ 
at  large.  Neither  Douglas  county  nor  its  citizens  have 
any  peculiar  interest  in  it.  A  county  does  not  hold  the 
legal  title  to  county  roads  within  its  borders;  it  has  no 
power  of  disposition  over  them;  it  has  no  proprietary  in- 
terest in  them ;  in  performing  the  duties  with  wliich  it  is 
charged  in  connection  with  them,  it  acts  as  an  agent  of  the 
state,  and  in  the  interests  of  the  general  public."  Alt  v. 
State,  88  Neb.  259.  The  license  to  cross  the  highw-ay  given 
by  the  legislature  was  within  its  i)owers  to  grant.  The 
duty,  being  cast  by  law  upon  the  defendants  to  rastore 
the  highway,  relieves  the  county  from  any  pecuniary  out- 
lay on  account  of  the  cutting  of  the  road.  The  legisla- 
ture having  imposed  no  condition  upon  the  license  to  en- 
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ter  conferred  upon  the  district,  we  find  no  warrant  for 
the  county  authorities  to  do  so. 
The  judgment  of  tlie  district  court  is  therefore 


Affirmed. 


John  J.  Bttrke,  appellee,  v.  Anna  Welch  et  al.,  ap- 
pellants; George  O.  Burns  et  al.,  appellees. 

Filed  Januabt  16, 1913.    No.  16,915. 

Deeds:  Reformation.  A  certain  tract  of  real  estate  with  visible  monu- 
ments and  definite  boundaries  was  pointed  out  to  an  intending 
purchaser,  who  afterwards  received  a  conveyance  erroneously  de- 
scribing the  property  as  being  eight  feet  wider  than  the  tract 
actually  sold.  The  purchaser  took  possessidn  and  exercised 
ownership  only  as  far  as  the  true  boundary,  and  made  no  claim 
to  the  eight-foot  strip  for  several  years  thereafter,  the  vendor 
retaining  possession  and  control  of  the  same,  and  boing  In  pos- 
session at  the  time  he  sold  it,  with  the  remainder  of  the  tract  of 
which  it  formed  a  part,  to  the  plain tifT.  Held,  That  the  fact  that 
there  was  a  mutual  mistake  in  the  deed  warrants  its  reformation 
so  that  the  description  may  conform  to  the  true  intention  of  the 
parties. 

* 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.    Affirmed. 

Albert  d  Wayner^  for  appellants. 

Rccder  d  Liyhtner,  contra. 

Letton,  j. 

This  is  an  action  for  an  injunction  and  to  reform  a 
deed  by  correcting  the  description.  The  district  court 
found  for  the  plaintiff,  and  defcMidants  appeal. 

In  September,  1903,  OeDr^e  O.  Burns,  who  was  the 
owner  of  lots  3  and  4,  block  20,  Stevens  addition  to  the 
citv  of  Columbus,  convovcd  "the  cast  54  feet  of  lot  3"  to 
his  daughter,  Anna,  who  was  about  to  marry.  Tn  July, 
1905^  the  daughter,  Anna  Poole,  and  her  husb:ind  con- 
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veved  tlie  same  premises  by  warranty  deed  under  the 
sinue  desc-ription  to  Anna  Welch.  Each  of  these  lots  is 
i\'2  f(H*t  wide,  HO  that,  after  the  conveyance  to  his  daughter, 
15urnH  remained  apparently  the  owner  in  fee  of  the  whole 
of  h)t  4  and  the  west  eight  feet  of  lot  3.  In  March,  1907, 
Hums  so  hi  and  conveyed  lot  i  and  the  west  eight  feet  of 
lot  3  by  warranty  deed  to  John  J.  Burke.  Mr.  Burns 
bought  tlie  proi)erty  about  15  years  ago.  He  erected  liis 
liouse  on  lot  1,  wliich  is  a  corner  lot.  There  is  an  alley 
ruiiiiig  north  and  south  through  tlie  bU)ck,  which  runs 
on  the  east  side  of  lot  3.  At  the  time  lie  gave  the  prop- 
<»rty  to  his  daughter  he  measured  54  feet  from  the  center 
of  the  aUey,  pointtnl  out  the  divicMug  line  to  her,  and 
planted  a  tree  at  the  west  line  of  the  property.  Mr,  and 
]Mrs.  lN)oIe  (»r(»cted  a  house  upon  the  proi)erty  and  took 
possession  up  to  this  line.  The  house  was  rented  to  Mrs. 
Welch,  who  occupied  it  when  she  bimght  the  property. 
Mr.  IMirus  testifies  that,  just  before  Mrs,  Welch  purchased 
it,  she  nsked  liim  to  show  her  where  the  line  w^as;  that  he 
took  a  ten-foot  pole,  went  with  her  to  the  center  of  the 
alley,  jiml  nu^asured  54  feet  over  to  the  tree,  then  he  went 
to  the  soutli  side  of  the  lot,  and  measui*ed  54  feet;  that 
Myh.  Welch  put  in  a  stake  at  that  point,  and  did  likewise 
at  the  n(U'tli  end;  and  that  she  then  sjiid:  "That  is  all 
riglit,  that  is  all  the  ground  I  want."  After  Mrs.  Welch 
l^urchascd,  Burns  mowed  the  grass  on  the  west  of  the 
dividing  line.  Jlrs.  Welch  built  a  sidewalk  extendinsr 
from  the  alley  to  the  line  of  the  tree;  Burns  built  the  walk 
from  there  on.  Afterwards  Mrs.  Welch  filled  her  lot  with 
dirt  u])  to  the  east  side  of  the  line,  and  Burns  filled  in 
150  loads  on  liis  lots  and  up  to  the  west  side  of  this  line. 
IMaintifT  testifies  that  in  March,  1907,  when  he  bought, 
he  took  possessicm  up  to  the  line  marked  by  the  tree.  ITo 
remained  in  ])oss<^^si()n  for  about  a  year,  without  any 
(luestion  fiom  Mrs.  Welch,  and  afterwards,  wlien  she  said 
he  was  encroaching,  he  procured  the  line  to  be  surveyed 
by  one  (lottsdialk.  She  admits  she  never  made  any  claims 
as  to  the  eight  feet  east  of  the  pump  before  the  Gottschalk 
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survey,  and  that  she  did  not  mow  the  grass  on  it.  The 
husband  of  Mw.  Welch  testifies  that  there  was  no  dispute 
about  the  line  until  after  Burke  bought  the  property  in 
March,  1907;  that  Mrs.  Welch  never  claimed  the  pump 
or  property  w^est  of  the  mark  until  after  the  Gottschalk 

survev  was  made. 

*• 

The  complaint  of  the  appellant  is  that  the  findings  and 
decree  are  not  sustained  by  sufficient  evidence,  are  con- 
trary to  law,  and  are  inequitable.     She  argues  that  the 
presumption  is  that  the  deed  expresses  the  true  contract; 
that,  t6  justify  the  reformaticm  of  a  written  contract  on 
the  ground  of  mistake,  it  must  appear  that  tlie  mistake 
was  mutual,  and  the  evidence  must  be  clear,  convincing, 
and  satisfactory;  and  that  the  court  should  not  correct  a 
mistake  and  conform  an  instrument  to  the  intention  of 
parties  with  respect  to  boundaries,  when  to  do  so  will 
defeat  tlieir  intention  as  to  the  quantity.     It  is  further 
said  that  there  must  be  an  ofiPer  to  do  equity,  and  there 
is  no  such  offer  made  in  this  case,  and  that  the  action  is 
barred  bv  the  statute  of  limitatitms.     While  tliere  is  a 
conflict  in  the  evidence,  mainly  on  account  of  tlie  testi- 
mony of  Mrs.  Welch  who  denies  the  existence  of  a  num- 
ber of  material  facts  testified  to  by  other  witnesses,  the 
great  preponderance  seems  to  be  witli  the  plaintiff.     We 
think  the  proof  is  clear,  convincing,  and  satisfactory  that 
all  conveyances  w^ere  made  with  reference  to  tlie  actual 
boundary  line  marked  upon  the  ground;  that  ^Irs.  Welch, 
before  she  completed   the  purchase,  knew  exactly  wliat 
l)roperty  was  intended  to  be  conveyed ;  that  she  purchased 
a    specific   tract  of  land   with   as(*ertained   and   marked 
boundaries;  that  she  took  possession  only  as  far  as  this 
boundary  line,  and  made  no  attempt  to  assert  title  or  to 
take  possessicm  to  the  west  of  tin's  until  after  Burke  had 
]>urchased  from  Mr.  Burns.     These  facts  bring  the  case 
within  the  power  of  a   court  of  ecjuity  to   grant  relief. 
AU'Stin  V,  Broun,  75  Neb.  345,  348. 

With   regard  to  the  defense  of  the  statute   of  limita- 
tions, the  record  does  not  show  when  the  action  was  be- 
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gun,  and,  so  far  as  we  can  see,  the  action  seems  to  have 
been  brought  in  time. 

As  to  the  claim  that  there  is  no  offer  to  do  equity  on 
account  of  Mrs.  Welch  having  paid  the  taxes  on  the  eight- 
foot  strip,  tlie  record  shows  that  Mr.  Burke  oflFered  in 
open  court  to  pay  any  taxes  that  have  been  levied  upon  the 
disputed  strip  since  the  time  of  the  deed  to  Mrs.  Welch. 
This  we  think  is  all  that  it  was  possible  for  him  to  do, 
since  there  was  no  proof  offered  as  to  the  proportionate 
share  of  the  taxes  levied  thereon.  It  is  also  said  that  he 
has  not  offered  to  do  equity  because  he  has  not  offered  to 
pay  the  value  of  tlie  eight  feet,  but  this  he  was  not  re- 
quired to  do,  since  Mrs.  Welch  was  never  in  fact  the  true 
owner  of  this  property. 

The  decree  of  the  district  court  is  clearly  right,  and  is 


Affirmed. 


Richardson  County,  bx  rel.  Maurice  Shbehan  et  al., 
appellees,  v.  drainage  district  no.  1,  appellant. 

Filed  January  16, 1913.     No.  17,661. 

1.  Drains:    Htghwat  Crossings:    Duty  to  Maintain.    Under  section 

23,  art.  IV,  ch.  89,  Comp.  St.  1911»  drainage  districts  organized 
under  that  article  are  charged  with  the  duty  of  restoring  a  public 
highway  \vhich  they  cross  "to  its  former  state  as  near  as  maj  be. 
or  in  a  sufficient  manner  not  to  have  impaired  unnecessarily  its 
usefulness."  Held,  That  this  provision  does  not  operate  to  relieve 
such  districts  from  the  duty  imposed  by  common  law  and  by 
section  110,  art.  I,  ch.  78,  Comp.  St  1911,  to  "make  and  keep  in 
good  repair  good  and  sufficient  crossings  on  all  such  roads." 

2.  :    :    Bridges:    Duty  to  Maintain.    That  where  a  new 

channel  has  been  made  by  the  drainage  district  for  a  stream 
which  has  been  bridged  by  the  public  authorities,  if  the  new 
channel  and  bridge  relieve  the  county  of  the  burden  of  maintain- 
ing the  old  bridge,  the  new  bridge  should  be  maintained  by  the 
public,  and  not  by  the  drainage  district. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Rapeh,  Judge.    Affirmed. 
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Kelligar  d  Ferneau  and  A.  B.  Keim,  for  appellant 
A.  E.  Oantt,  E.  Falloon  and  C.  F.  Recms,  contra. 
Courtright  d  Sidner,  amioi  curiw. 

Lbiton,  J. 

This  .was  an  application  for  a  writ  of  mandamus  to 
compel  the  respondent  to  erect  and  maintain  suitable 
bridges  and  approaches  at  certain  specific  localities  in 
Bichardson  county  where  the  ditches  dug  by  the  respond- 
ent cross  public  roads.  It  is  alleged  that  certain  of  the 
bridges  built  by  respondent  are  too  short,  that  others  are 
out  of  repair  and  that  the  approaches  are  unsafe. 

The  answer  to  the  alternative  writ  "admits  that  among 
the  duties  enjoined  by  law  upon  this  respondent  was  to 
provide  suitable  bridges  and  approaches  thereto  in  the 
highways  where  the  ditches  of  respondents  intersect  the 
said  highways,  but  denies  that  any  law  of  the  state  of 
Nebraska  enjoined  upon  said  respondent  the  duty  of 
maintaining  said  bridges  and  approaches  thereto  after 
the  same  have  been  duly  installed  by  said  respondent.^' 
It  also  denies  that  the  bridges  constructed  by  it  were  too 
short  to  span  the  openings,  and  alleges  that,  if  the  ap- 
proaches and  bridges  are  now  impassable,  it  is  due  to 
flood  conditions. 

The  court  found  (to  quote  from  appellant's  brief) 
"that  the  Moritz  and  Proston  bridges  were  properly  con- 
structed by  the  drainage  district;  that  these  bridges  were 
put  out  of  repair  by  an  unprecedented  flood;  that  their 
consequent  want  of  proper  condition  for  public  travel  was 
not  due  to  any  omission,  fault,  or  neglect  on  the  part  of 
the  drainage  district;  and  ♦  ♦  ♦  the  duty  of  replac- 
ing the  same  in  proper  condition  for  public  use  rested, 
under  the  law,  upon  the  drainage  district."  The  appel- 
lant admits  that  the  findings  of  fact  made  by  the  court 
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are  supported  by  sufficient  evidence,  but  denies  that  the 
conclusion  of  law  was  correct. 

A  brief  has  been  filed  by  amici  cur'uv  requesting  the 
court  to  re-examine  the  question  decided  in  Htntc  v.  Pa- 
pilHon  Drainage  District,  89  Neb.  808,  90  Neb.  477.  On 
account  of  the  importance  of  the  question  involved,  we 
have  devoted  much  time  to  a  re-examination  of  the  whole 
subject. 

In  this  state  there  are  a  number  of  separate  acts  pro- 
viding for  drainage.     How  far  these  refer  to  roads  will 
now  be  examined.     The  first  act  in  point  of  time  was 
passed  in  1873,  and  is  now  designated  as  article  I,  ch.  89, 
Comp.  St.  1911.'    The  only  reference  to  roads  in  that  act 
provides  that  tlie  counties  must  pay  the  amount  of  bene- 
fits the  highway  will  receive,  if  any,  toward  the  cost  of 
the  ditch.     Article  II  of  this  chapter  provides  for  drain- 
age by  incorporated  companies  composed  of  owners  of  the 
lands  affected,  and  was  passed  in  1877.  Laws  1877,  p.  160. 
No  provision  is  found  in  this  act  referring  to  roads.    Ar- 
ticle III,  passed  in  1911  (laws  1911,  ch.  142),  is  substan- 
tially the  same  as  the  act  of  1873  with  reference  to  public 
highways.     There  are   no  specific  provisions  in  any  of 
these  acts  allowing*  ditches  to  cut  or  cross  public  higli- 
w«ays.     Article  IV,  passed  in  1905   (laws  1905,  ch.  161), 
also  provides  that  railways  and  highways  shall  bear  their 
proportionate  sliare  of  the  cost  according  to  benefits,  and 
in  specific  terms  gives  authority  to  cross  streets,  high- 
ways, railways,  canals  or  ditches.     Article  V  was  passed 
in  1907.    Laws  1907,  ch.  153.   The  only  reference  to  roads 
therein  is  section  24,  which  provides:    "Said  district  may 
dig  ditches  and  drains  under  and  across  railroads  and 
public  highways.''    This  resume  shows  that,  witli  the  ex- 
ception of  ditches  dug  by  districts  organized  under  the 
acts  of  1905  and  1907,  the  authority  to  cut  and  cross  high- 
ways at  all  must  be  derived  by  implication. 

The  appellant  is  organized  under  the  provisions  of  the 
act  of  1905,  as  amended.  Tomp.  St.  1911,  cli.  89,  art.  IV. 
Section  23,  so  far  as  applicable,  is  as  follows;    "The  said 
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board  shall  have  the  power  to  construct  the  said  works 
across  any  street,  avenue,  highway,  railway,  canal,  ditch 
or  flume  which  the  route  of  said  ditclies  may  intersect  ur 
cross,  in  such  manner  as  to  afford  security  for  life  and 
property,  but  the  said  board  shall  restore  the  same,  when 
so  crossed  or  intersected,  to  its  former  state  as  near  as 
may  be,  or  in  a  sufficient  manner  not  to  have  impaired 
unnecessarily  its  usefulness;  and  every  company  whose 
railroad  shall  be  intersected  or  crossed  by  said  works 
shall  unite  with  said  board  in  forming  said  intersections 
and  crossings,  and  grant  the  privilege  aforesaid;  and  if 
such  railroad  company  and  said  board,  or  the  owners  and 
controllers  of  said  property,  tiling  or  franchise  so  to  be 
crossed,  cannot  agree  upcm  the  amount  to  be  paid  there- 
for, or  the  points  or  the  manner  of  siiid  crossings,  the 
same  shall  be  ascertained  and  determined  in  all  respects 
as  is  provided  in  respect  to  the  taking  of  land." 

Prior  to  1887  there  appears  to  have  been  no  general 
statute  in  this  state  regulating  the  crossing  or  cutting  of 
highways  by  corporations  or  persons  having  a  legal  right 
to  do  so,  or  prescribing  their  duties  with  respect  to  re- 
storing tlie  road  to  its  former  conditi(m.  In  tliat  year 
the  legislature  passed  "An  act  to  compel  railroad  corpora- 
tions and  others  to  make  and  keep  in  repair  crossings." 
The  first  section  of  the  act  is  as  follows:  "Any  railroad 
corporation,  canal  company,  mill  owner,  or  any  person  or 
persons  who  now  own,  or  may  hereafter  own,  or  operate 
any  railroad,  canal,  or  ditch  that  crosses  any  public  or 
private  road,  shall  make  and  keep  in  good  repair  good  and 
sufficient  crossings  on  all  such  roads,  including  all  tlie 
jL'rading,  bridges,  ditches,  and  culverts  that  may  be  neces 
sarv  witliin  their  right  of  wav."  The  remainder  of  the  act 
is  mainly  concerned  with  the  manner  of  enforcing  this 
duty.    Laws  1887,  ch.  73;  Comp.  St.  1911,  ch.  78,  sec.  110. 

At  the  common  law  it  w^as  ordinarily  tlie  duty  of  the 
county  to  erect  and  repair  bridges;  but,  where  a  highway 
was  crossed  or  cut  for  any  purpose  by  othcT  than  high- 
way authorities,  it  was  the  duty  of  those  interfering  with 
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the  road  to  restore  tlie  same.  Quoting  from  16  Halsbiiry, 
Laws  of  England,  191:  "Where  individuals  have  for  their 
private  purposes  created  a  necessity  for  a  public  bridge, 
e.  g.,  by  cutting  a  canal  or  drain  across  lin  existing  high- 
way, or  by  deepening  the  water  at  a  ford,  and  have  built 
a  bridge  in  order  to  enable  the  public  to  exercise  the  right 
of  passage,  they  must  maintain  and  repair  it,  at  any  rate 
until  they  abandon  their  operations  and  restore  the  high- 
way to  its  original  condition.  This  liability  is  usually 
expressly  imposed  and  defined,  in  the  case  of  a  statutory 
undertaking,  by  the  undertakers'  special  act;  but,  apart 
frr)m  any  special  provision,  the  liability  both  to  build  and 
maintain  a  bridge  attaches  where  the  highway  is  inter- 
rupted, or  rendered  seriously  inccmvenient,  either  with  or 
with(mt  statutory  authority."  See,  also,  3  Comyns'  Di- 
gest (1st  Am.  ed.  B.  2)  34! 

In  Ehifj  V.  InhahitanU  of  County  of  Kent,  13  East,  T. 
R.  (Eng.)  220,  a  navigation  company  having  deepene<l  a 
ford  and  built  a  bridge  over  the  same  place  under  author- 
ity of  a  statute  giving  them  power  to  alter  highways  or 
bridges,  "leaving  them  or  others  as  convenient  in  their 
room,"  was  held  bound  to  keep  the  bridge  in  repair.  The 
identical  argument  used  by  appellant  here  was  used  iu 
that  case,  that  the  burden  of  repairing  public  bridges  was 
by  general  law  cast  upon  the  county,  and  that  there  is  no 
provision  in  tlie  navigation  act  casting  the  duty  upon  the 
company,  but  Lord  EUenborough  said:  "But  here  the 
statute  gives  power  to  the  company  to  take  or  alter  the 
old  higliA\ay  for  their  own  purposes,  upon  condition  of 
leaving  another  passage  as  convenient  in  its  room;  and  if 
they  do  not  perform  the  condition,  they  are  not  entitled 
to  do  the  act.  It  is  a  continuing  condition;  and  when  the 
comi)any  thouglit  proper  for  their  own  benefit  to  alter 
the  highway  in  the  bed  of  the  river,  so  that  the  public 
could  no  longer  liave  the  same  benefit  of  the  ford,  thev 
were  bound  to  give  another  passage  over  the  bridge,  and 
to  keep  it  for  the  public."  Bayley,  J.,  said:  ^'The  act 
empowered  the  company  to  amend  or  alter  such  bridges 
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or  highways  aef  hindered  the  navigation,  leaving  them  or 
others  as  convenient  in  their  room ;  and  after  altering  the 
bed  of  the  river  so  as  to  make  it  no  longer  fordable,  they 
could  not  leave  another  convenient  passage  in  the  high- 
way there  without  making  and  keeping  up  a  bridge." 

In  King  t\  Inhabitants  of  Lindsey^  County  of  lAncoln, 
15  East,  T.  R.  (Eng.)  317,  the  facts  were  similar.  One  of 
the  judges  said :  "The  authority  given  to  the  company  to 
make  the  cut,  which  rendered  the  highway  impassable 
without  a  bridge,  must  create  an  obligation  in  them  to 
erect  the  bridge,  though  the  word  authorize  in  the  act 
might  not  of  itself  create  the  obligation." 

In  a  later  case,  King  v.  Inhabitants  of  County  of  Kent, 
2  M.  &  S.  (Eng.)  513,  the  facts  were  that,  about  45  years 
before,  a  miller  had  deepened  the  water  of  a  ford,  which 
was  often  impassable,  through  which  there  was  a  public 
highway.  lie  afterwards  built  a  bridge  over  it,  which 
the  ptiblic  had  ever  since  used.  It  was  held  that  this  case 
was  distinguishable,  and  that  the  county  was  liable  to 
repair  because  the  public  had  received  a  direct  benefit 
by  the  erection  of  the  bridge  over  the  inconvenient  ford. 

King  v.  Kerrison,  3  M.  &  S.  (Eng.)  526:  Certain  com- 
missioners who  were  authorized  to  make  a  new  channel 
for  navigation  purposes  cut  through  a  highway  and  built 
a  bridge  over  the  channel.  It  was  held  that  the  proprie- 
tors, and  not  the  county,  were  liable  to  repair.  Bayley, 
J.,  said :  "This  differs  from  the  last  case  of  Reso  v.  Inhab- 
itants of  Kent;  there  the  county  derived  a  very  essential 
benefit  from  the  bridge;  tliey  had  before  but  a  passage 
through  the  ford,  which  is  always  an  inconvenient  one; 
but  what  benefit  does  this  county  derive  from  passing 
over  a  bridge  instead  of  a  solid  highway?"  See,  also, 
Manley,  Adm^r,  v.  St.  Helen's  C.  d  R.  Co.,  2  H.  &  N. 
(Eng.t  840.  The  same  rule  has  been  almost  uniformly 
applied  in  the  United  States.  Most  of  the  cases  are  con- 
cerned with  the  duties  of  railroad  companies,  but  some 
with  those  of  canal  companies  or  drainage  districts  in- 
tersecting highways. 
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Ill  New  York  where  a  mill  owner  who  had  dug  a  race 
across  the  highway  and  built  a  bridge  over  it  was  sued  by 
a  person  injured  by  reason  of  the  bridge  having  been 
allowed  to  become  out  of  repair,  it  was  held  that  the  per- 
son who  made  the  bridge  necessary  had  the  burden  of 
maintaining  it  and  was  liable  for  negligence  in  so  doing. 
Dijycrt  V.  8chench\  23  Wend.   (N.  Y.)  446. 

The  supreme  court  of  Massachusetts,  in  speaking  of 
the  duty  of  a  railroad  company  at  a  point  where  it  had 
erecte<l  a  bridge  to  carry  the  public  highway  across  its 
track,  said:  "In  building  the  bridge,  the  railroad  com- 
pany iiave  undertaken  to  make  a  safe  passage  for  the 
road,  which  existed  previously,  across  their  railroad. 
They  dispossess  the  ordinary  officers,  charged  \^itli  the 
maintenance  of  public  ways,  from  so  much  of  the  way  as 
is  necessary  to  effect  this  purpose.  The  statute  requires 
them  to  keep  in  repair  just  what  it  requires  them  to  con- 
struct."    White  t\  fnhahitants  of  Quincyy  97  Mass.*  430. 

In  Kansas,  it  is  held  that  it  is  the  legal  duty  of  an 
irrigaticm  company  to  restore  the  highways  which  its 
ditch  intersects  with  suitable  bridges  adequate  to  accom- 
modate all  public  travel,  and  this  independently  of  stat- 
utory requirement.  State  v.  Lake  Koen  N.,  R.  d  L  Co., 
63  Kan.  394.  The  Kansas  statute,  however,  has  the  fur- 
ther provisir)n  that,  when  such  bridges  are  constructed, 
tliey  "sliall  be  and  become  a  part  of  the  public  highway, 
and  shall  be  maintained  and  kept  in  repair  by  the  author- 
ities having  charge  of  such  high  ways.''  If  the  Nebraska 
legislature  had  been  equally  careful  to  specify  upon  whom 
rested  this  duty,  there  would  have  been  no  occasion  for 
this  controversy. 

In  Pennsylvania,  a  railroad  company,  having  changed 
the  locati(m  of  a  public  road  and  erected  a  bridge  over  a 
creek  for  the  new  road,  refused  to  repair  and  mainfain  it^ 
It  was  rebuilt  by  the  township,  which  brought  an  action 
to  recover  the  cost  of  the  bridge.  It  was  held  that,  the 
company  having  originally  built  the  bridge  to  meet  the 
necessity  of  the  public,  the  duty  devolved  upon  it  to  main- 
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lain  «iid  repair  it — citing  Woodring  v.  Forks  Totcnship^ 
4  Casey  (Pa.)  355,  to  the  effect  that,  where  the  owner  of 
land  cuts  a  ditch  across  a  public  road  for  his  own  pur- 
pose, he  is  not  only  bound  to  build  a  bridge,  but  to  main- 
tain it  perpetually  thereafter.  Pennaylvania  R.  Go,  v. 
Borough  of  Irwin,  85  Pa.  St.  336. 

It  is  held  in  Illinois  that  any  person  or  corporation 
that  cuts  through  a  highway  for  its  own  benefit  must  fur- 
nish to  the  public  a  proper  crossing.  Haines  v.  People, 
19  111.  App.  354;  I'cople  i;.  Chicago  d  A.  R,  Co.,  67  111. 
118.  And  the  drainage  statutes  did  not  change  this  obli- 
gation. Cofnmissioners  of  Lake  Fork  Special  Drainage 
District  v.  Biggs,  134  111.  App.  239;  Commissioners  of 
Highways  t\  Commissioners  of  Lake  Fork  Special  Drain- 
age District,  246  111.  388.  See,  also,  on  tlte  general  sub- 
ject, 1  Elliott,  Roads  and  Streets  (3d  ed.)  sec.  48  (41); 
Perley  v.  Chandler,  6  ilass.  453;  Wayne  County  Turn- 
pike Co.  V.  Berry,  5  Ind.  286;  Board  of  Commissioners  v, 
^yhite  Water  Valley  Canal  Co.,  2  Cart.  (Ind.)  162;  City 
of  Mound^ville  v.  Ohio  R.  R.  Co.,  37  W.  Va.  92;  People  i\ 
Fenton  d  T.  R.  Co.,  252  III.  372. 

Returning  now  to  a  consideration  of  our  statute  of 
1887,  it  is  apparent  that  it  is  merely  declaratory  of  tlie 
common  law,  and  that  tlie  same  common-sense  reasons 
which  led*both  tlie  Englisli  and  American  courts  to  the 
conclusion  in  the  opinions  cited  were  the  impelling  mo- 
tives to  the  enactment  of  the  Nebraska  statute.  The  stat- 
ute was  considered  with  relation  to  railways  in  State  r. 
Chicago,  B.  &  Q.  R.  Co.,  29  Neb.  412,  and  in  Missouri  P. 
R.  Co.  V.  Cass  County,  76  Neb.  396,  and  was  held  to  apply 
to  highways  laid  out  after  the  construction  of  the  rail- 
road, as  well  as  to  those  established  and  in  use  before  tlie 
road  was  built.  In  Nuckolls  County  v.  Guthrie  d  Co., 
76  Neb.  464,  it  is  held  that,  under  this  statute,  the  duty  to 
maintain  bridges  over  a  millrace  on  a  public  highway  is 
upon  the  mill  owner,  and  that  the  duty  is  a  continuing 
one.  See,  also,  Franklin  County  v.  Wilt  d  Polly,  87  Neb. 
132. 
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It  i8  contended*  that,  the  drainage  district  being  a  pub- 
lic corporation,  the  statute  does  not  affect  it,  and,  fur- 
ther, that,  since  the  drainage  works  are  for  the  public 
benefit,  the  reasoning  of  the  common  law  based  upon  the 
private  advantage  to  the  owner  of  a  mill,  a  canal,  or  a 
railroad  does  not  apply.  While  a  scheme  of  drainage  in 
this  state  must  be  "conducive  to  the  public  health,  cm- 
venience  and  welfare,"  as  the  statute  requires,  in  order 
to  warrant  the  exercise  of  tlie  police  power  in  its  behalf, 
yet  for  pecuniary  benefit  to  the  incorporators  such  dis- 
tricts are  usually  formed.  It  would  be  difficult  to  find  a 
sufficient  number  of  altruistic  individuals  to  form  a  dis- 
trict and  bear  its  burdens  and  expenses  without  the  pleas- 
ing prospect  of  future  benefit  in  increased  productive- 
ness of  the  lands  affected  or  by  enliancement  in  their 
value.  Private  advantage  is  the  mainspring  of  the  move- 
ment, and  the  same  reasons  exist  whether  the  form  of  the 
controlling  authority  be  public  or  private.  Without  doubt 
the  legislature  has  the  power  to  apportion  among  public 
corporations  concerned  with  the  roads  the  duty  to  main- 
tain the  same,  and,  if  it  so  decide,  to  take  the  burden  of 
erecting:  and  maintaining  bridges  away  from  drainage 
districts  and  place  it  upon  the  public  at  large,  but  we 
are  of  the  opinion  that  it  has  not  done  so  by  the  act  under 
(•onsid<Tation. 

While  not  passing  upon  the  point  of  constitutionality, 
the  language  of  Judge  Sullivan  in  the  opinion  in  l^tate  v. 
Farmers  d  Merchants  Irrigation  Co.,  59  Neb.  1,  suggests 
a  query:  "Why  should  these  companies  be  put  in  a  class 
hv  themselves  and  be  sjiven  immunitv  from  the  burdens 
which  all  others,  under  similar  conditions,  are  required 
to  bear?  Their  ditches  are  not,  by  the  section  in  question, 
sogi'egated  from  other  private  ditches  on  account  of  any 
l)eculiar  character! Kstics  which  they  possess.  The  lesfisla- 
tion  is  manifestly  as  appropriate  to  the  class  excluded  as 
to  the  class  included;  and  the  only  reason  we  ran  dis- 
cover for  diverse  legislation  with  respect  to  them  is  the 
arbitrary  and  insufficient  one  of  ownership.    The  obvious 
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purpose  of  the  legislature  in  dealing  with  both  classes  was 
to  secure  to  the  public  safe  and  substantial  bridges  across 
private  ditches,  and  there  was  no  more  reason  for  exempt- 
ing some  proprietors  from  the  expense  of  maintaining 
their  bridges,  because  engaged  in  the  business  of  irriga- 
tion, than  there  would  be  for  exempting  others  who  used 
their  ditches  to  drain  wet  lands  or  to  protect  inclosures." 

There  is,  however,  another  consideration  which  merits 
attention.  The  district  is  given  power  to  change  the 
channel  of  streams.  In  so  doing,  it  is  probable  that, 
either  at  the  time  of  the  change  or  afterwards  as  the  new 
channel  soours  and  washes  and  the  old  fills  up,  the  neces- 
sity of  maintaining  bridges  over  the  old  channel  ceases. 
There  is  a  public  benefit  in  the  new  construction.  To 
maintain  the  new  bridge  would  impose  no  greater  burden 
)n  the  public  authorities  than  to  maintain  the  old  one, 
and  the  straightening  of  the  channel  and  prevention  of 
floods  would  undoubtedly  tend  to  lessen  the  damages 
which  public  roads  and  bridges  would  suffer  from  such 
conditions.  Dygert  v,  Schenck,  23  Wend.  (N.  Y.)  446. 
In  such  case  the  reasoning  of  the  case  of  King  v.  Jnhah- 
it(mU  of  County  of  Kent^  2  M.  &  S.  (Eng.)  513,  applies. 
The  public  having  been  compelled  to  bridge  the  stream  at 
the  old  channel  and  maintain  the  bridge,  if  the  nec*essity 
for  its  upkeep  ends,  should  be  compelled  to  assume  the 
burden  of  keeping  up  the  necessary  crossing  over  the  new 
channel.  State  v,  Chicago,  B.  &  Q.  R.  Co.^  supra,  recog- 
nizes this  principle. 

The  dominant  note  running  through  all  the  cases  is  the 
preservation  of  the  highway.  In  the  old  days  the  pack 
horse,  the  stage  coach,  and  the  wagon  were  the  only  in- 
strumentalities of  commerce  on  land,  and  the  mainte- 
ance  of  the  highway  was  essential  to  free  intercourse. 
Hence,  the  care  to  protect  it,  to  enforce  the  duty  of  re- 
pair, even  by  indictment  and  by  penalties  for  its  obstruc- 
tion. While  the  railroad  lessened  the  use  of  the  roads  for 
extended  journeys,  public  interest  in  their  preservation 
53 
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now  exists  in  a  growing  degree  since  the  automobile  and 
tlie  tractor  are  to  be  found  upon  every  highway. 

It  is  claimed  that  the  provisions  of  section  23  cover  the 
whole  subject  of  the  riglits  and  duties  of  the  district  with 
relation  to  public  roads,  and  that,  being  a  special  act,  it 
limits  and  controls  the  act  of  1887.  We  do  not  so  under- 
stand it.  It  i«  declaratory  of  the  duty  to  restore  tlie  high- 
way, and  is,  equally  with  the  act  of  1887,  consistent  witli 
the  common  law.  As  we  have  seen,  similar  langfuage  has 
been  so  interpreted  by  other  courts. 

The  judirment  of  the  district  court  is  warranted  by  the 
law  and  the  facts.    It  is  therefore 

Affirmed. 


Philip  Fassler,  appellant,  v.  Rudolph  Streit  et  al., 

appellees. 

Piled  Januabt  16, 1913.    No.  16.872. 

1.  Bills  and  Notes:   Negotiable  Instruments  Act.    The  negotiable  In- 

struments act  (Comp.  St.  1905,  ch.  41)  does  not  apply  to  negotiable 
Instruments  executed  and  delivered  before  it  went  into  elfect. 

2.  :    Assignment:    Defenses.     While  an  assignment  indorsed  on 

the  back  of  a  mortgage  or  on  a  separate  slip  of  paper  may  be 
effective  to  transfer  the  equitable  title  to  the  note  secured,  it  is 
not  a  commercial  indorsement  cutting  off  defenses  which  would 
have  boon  available  to  the  maker  of  the  note  in  a  suit  against  him 
by  the  original  payee. 

3.  Evidence:     De(  ijke  :     Admissibtltty    Pending    Appeal.    Where    the 

giving  of  a  supersedeas  bond  and  the  perfecting -of  an  appeal  stay 
proceedings  until  there  has  been  a  trial  de  novo  in  the  appellate 
court,  the  superseded  decree,  pending  appeal,  Is  not  admissible  in 
evidence  to  prove  a  final  adjudication  binding  on  the  parties  or 
determining  their  rights. 

4.  :    : ,    Where  a  party  whose  rights  are  affected 

by  a  decree  in  a  former  suit  pleads,  in  a  subsequent  action,  that 
the  decree  is  not  final  and  that  he  Intends  to  appeal,  and  introduces 
in  evidence  a  supersedeas  bond  obligating  himself  to  prosecute  his 
appeal  to  effect  without  delay,  he  cannot,  in  such  a  state  of  his 
pleadings  and  proof,  use  the  superseded  decree  as  evidence  of  a 
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final  adjudication  binding  on  the  parties  or  determining  their 
rights. 

6.  Appeal:  Evidence:  Review.  The  supreme  court  must  consider  an 
appeal  on  the  evidence  before  the  trial  court,  except  in  the  rare 
instances  where  new  matter  arising  after  the  entry  of  Judgment  is 
brought  into  the  case  by  supplemental  proceedings. 


Appeal  from  the  district  court  for  Webster  county: 
Harrt  S.  Ditngan,  Judge.    Reversed. 

Bernard  McNeivy,  for  appellant. 

L.  JET.  Blackledge  and  E.  V.  Overman,  contra. 

Kobe,  J.  ^ 

This  is  a  suit  to  foreclose  a  mortgage  for  fl,300  on  a 
quarter-section  of  land  in  Webster  county.  The  note 
secured  was  executed  February  16,  1904,  and  by  its  terms 
matured  March  1,  1909.  A  payment  of  f300  was  made 
June  13,  1906.  Andrew  P.  Johnson  was  payee,  and  Ru- 
dolph Streit  and  Amelia  Streit  were  makers  and  mort- 
gagors. Philip  Fassler  is  plaintiflF,  and  pleads  that  tlie 
note  was  assigned  in  good  faith  by  the  payee  to  V.  S. 
ITall,  June  17,  1907,  and  by  the  latter  to  plaintiff,  Novem- 
ber 7,  1907,  and  tliat  he  is  an  innocent  holder  without 
notice  of  any  defense.  Slortgagors  are  defendants.  June 
Paulson,  Martin  Paulson,  Carrie  Paulson,  Nels  Paulson, 
Mary  Paulson  and  l.ena  Peterson  are  joined  as  defend- 
ants, and  it  is  alleged  tliat  they  claim  some  interest  in  the 
mortgaged  premises,  but  that  it  is  inferior  to  plaintiflF's 
lien.    • 

In  his  answer  Rudolph  Streit  admitted  the  execution 
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6. :    New  Evidenokl    After  an  appeal  has  been  taken  from  the  -  i 

district  court  to  the  supreme  court,  new  facts  of  which  the  trial  ' 

court  had  no  knowledge  will  not  be  introduced  into  the  record  by 
judicial  notice. 

7.  Evidence:  Judicial  Notice:  Records.  While  a  court  will  take 
Judicial  notice  of  its  own  records,  it  will  not  in  one  case  take 
Judicial  notice  of  the  records  in  another  case. 
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of  the  note  and  nn>rtgjig<»  and  the  payment  of  f300,  as 
pleaded  hy  plaintiff,  but  denied  other  allegations  of  the 
jK^tition,  including  the  bona  fides  of  the  transfers.     He 
also  pleaded  that  the  note  and  mortgage  were  given  by 
him  in  part  payment  of  the  purchase  price  of  the  mort- 
gaged land ;  that  he  purchased  it  from  Johnson,  who  exe- 
cuted and  delivered  to   him  a  warranty  deed,  but  that 
thereafter,  and  luifore  any  actual  or  pretended  transfer  of 
the  mortgage,  the  Paulsons  and  I^na  Peterson  set  up  a 
claim  of  title  a<l verse  to  that  of  Johnson  and  his  grantee, 
and  in  the  district  court  for  Webster  county  an  action  was 
instituted  wherein  the  Paulsons  were  plaintiffs  and  Lena 
Peterson  and   the   Ktreits   were  defendants;  that,   upon 
Streit's  answer  and  cross- petition  therein,  Johnson  and 
Hall  were  made  parties,  and  the  latter,  after  having  been 
s(»rve(l  with  summons,  defaulted;  that  upon  issues  joined 
and  tried  in  the  former  suit  it  was  decreed  that  the  Paul- 
scms  had  an  interest  in  the  mortgaged  land  adverse  to 
that  of  Johuscm  and  his  grantee,  and  that  collection  of 
the  note  and  enforcement  of  the  mortgage  be  enjoined 
pending  an  accounting  between  Jolinson  and  his  grantee 
as  to  the  damages  on  acccmnt  of  the  covenants  of  seizin 
and  warranty  in  Johnson's  deed.     It  is  further  alleged 
in  Streit's  answer  herein  that  the  decree  in  the  former 
suit  was  rendered  September  24,  1909,  and  has  not  be- 
come final  as  to  the  parties  affected  by  it;  that  the  time 
for  appeal  therefrom  has  not  expired;  that  he  is  proceed- 
ing to  perfect  an  appeal  therefrom  to  the  supreme  conrt. 
In  tlie  answer  it  is  also  alleged  that  Hall  and  plaintiff 
lu^rein,  before  the  making  of  the  assignments  pleaded  by 
the  latter,  kn(»w  of  the  adverse  claims  of  the  Paulsons 
and  of  the  pendency  of  tlieir  acti(m,  and  of  the  liability 
of  Jolinson  to  his  grantee,  and  of  the  hitter's  right  and 
intention  to  reccnip  his  loss  out  of  the  mortgage  indebted- 
n(»ss,  in  the  event  it  should  be  finally  adjudged  that  Paul- 
sons had  an  interest  in  the  mortgaged  land;  that  plain- 
tiff knew  Johnson  to  be  a  non-resident  of  the  state.     In 
a   reply  allegations  of  new  matter  in  the  answer  were 
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denied.  For  the  purposes  of  this  appeal  reference  to  the 
pleadings  of  other  parties  seems  to  be  unnecessary.  Upon 
a  trial  of  the  foreclosure  suit,  the  petition  was  dismissed 
April  1(>,  1910,  and  plaintiff  has  appealed. 

Plaintiff  argues  there  is  error  in  the  dismissal  of  his 
suit  to  foreclose  the  mortgage,  because  the  petition,  the 
evidence,  and  the  findings  of  the  trial  court  show,  as  he 
asserts,  that  he  is  a  bona  fide  holder  of  the  note  for  value 
before  maturity,  without  notice  of  defenses  thereto,  and 
that,  therefore,  any  defense  pleaded  is  unavailing^  Do 
the  assignments  pleaded  amount  to  commercial  indorse- 
ments protecting  plaintiff  as  a  bona  fide  holder?  There 
is  no  indorsement  of  a  transfer  of  anv  kind  on  the  note. 
It  is  payable  to  "Andrew  P.  Johnson  or  order,"  and  his 
iissignment  ai)pears  on  the  back  of  the  mortgage  in  the 
follow^ing  form :  "Berkley,  June  17, 1907.  For  and  in  con- 
sideration of  tlie  sum  of  One  Thousand  ($1,000)  Dollars 
to  me  in  hand  paid,  receipt  of  which  is  hereby  ackn;)wl- 
edged,  I  have  this  day  assigned  all  my  right,  title  and 
interest  in  the  witliiii  described  property  to  V.  S.  Hall 
of  Bladen,  Nebraska.    Andrew  P.  Jolinson." 

What  is  relied  upon  by  plaintiff  as  an  indorsement  to 
him  was  written  with  a  pencil  on  the  back  of  a  deposit 
slip  of  the  Exchange  Bank  of  Bladen,  Nebraska.  At  the 
time,  Johnson  was  in  California,  and  the  note  was  in 
Hairs  bank  at  Bladen.  The  writing  is  as  follows:  "June 
18,  19Q7.  Purchased  of  A.  P.  Johnson  Streit  Mort.  & 
note.  $1,300.  Nov.  9,  1907.  Sold  same  to  P.  Fassler. 
V.  S.  Hall." 

Referring  to  the  transfers  of  the  note,  the  trial  court 
found  that  a  formal  assignment  was  made  by  payee  on 
tlie  back  of  the  mortgage;  that  the  note  was  not  attached 
to  the  mortgage  and  assignment;  that  the  note  and  mort- 
gage were  kept  together,  but  were  not  physically  united  or 
attached  to  each  other;  that  payee  made  no  indorsement 
on  the  note;  that  no  assignment  of  the  mortgage  was  made 
by  Hall  t<j  Fas«ler;  that  the  note  was  not  indorsed  by 
Hall,  but  that  on  a  separate  piece  of  paper  he  made  a 
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notation  of  the  sale  of  the  note  and  mortgage  to  Fassler, 
and  signed  tlie  same;  that  the  notation  was  placed  with 
the  note  and  mortgage,  but  not  physically  attached 
thereto,  and  the  three  instruments  were  delivered  to 
plaintiff;  that,  there  being  no  indorsement  on  the  note  or 
on  a  pajHT  attached  thereto,  it  is  subject  to  any  defens? 
the  makers  may  have  against  the  pajee. 

Notwithstanding  thefc-e  findings,  plaintiff  insists  he  is 
a  holder  in  due  course  within  the  meaning  of  that  part 
of  the  negi»tial)le  instruments  law  which  declares:  'The 
indorsement  must  be  written  on  the  instrument  itself,  or 
upon  a  pap<T  attached  thereto,''  Comp.  St.  1905,  ch.  41, 
sec.  31.  Plaintiff  insists  that  the  papers  were  attached, 
and  that  he  is  entitled  to  protection  as  an  innocent 
holder,  since  the  trial  court,  in  addition  to  the  findings 
alresidy  mentioncHl,  found  that  Hall  purchased  the  note 
amd  mortgage  June  18,  1907,  for  a  good  and  valuable  con- 
sideration, without  notice  of  any  defense,  and  that  plain- 
tiff likewise  purchased  them  in  November,  1907.  If 
plaintiff  is  correct  in  asserting  that  the  papers  were  at- 
tached, within  the  meaning  i>f  the  negotiable  instruments 
law,  and  if  the  language  quoted  changed  the  law  mer- 
chant, questions  not  dei*ided,  the  point,  as  argued,  is  nev- 
ertheh^ss  not  well  taken,  because  that  statute  is  inapplica- 
ble. It  went  into  effect,  according  to  its  terms,  August  1, 
1905.  Comp.  St.  1905,  ch.  41,  sec.  198.  The  note  was 
ex(»cuted  and  delivered  at  an  earlier  date,  namely,  J^ebru- 
ary  16,  1904.  The  act  declares:  "The  provisions  of  this 
chapter  do  not  apply  to  negotiable  instruments  made  and 
delivered  prior  to  tlie  taking  effect  hereof."  Comp.  St. 
1905,  ch.  41,  sec.  193.  The  rights  of  the  parties  must 
therefore  be  determined  according  to  the  law  in  force 
l)rior  to  the  enactment  of  the  negotiable  instruments 
statute.    Dornry  v.  Wellman,  85  Neb.  262. 

Independently  of  the  statute,    were    the    assignments 

commercial  indorsements    protecting    plaintiff  from    the 

defens(*s  T)Ieaded?     It  has  been  distinctly   held  that  an 

assignment  indorsed  on  the  back  of  a  mortgage,  though 
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it  may  operate  as  an  equitable  transfer  of  the  note,  does 
not  cut  off  defenses  which  would  be  available  to  the 
maker  in  a  suit  by  the  original  payee.  Doll  v.  Hollen- 
heck,  19  Neb.  639;  Colby  v.  Parker,  34  Neb.  510;  Gay- 
lord  V.  Nebraska  Saoings  d  Exchange  Bank,  54  Neb.  104; 
Sackett  v.  Mmitgomery,  57  Neb.  424 ;  Nebraska  Nat.  Bcmk 
V,  Permock,  55  Neb.  188.  In  thfe  case  last  cited  it  was 
held:  "A  transfer  by  an  instrument  separate  from,  and 
independent  of,  the  note,  while  it  operated  to  convey  the 
title,  did  not  cut  off  equities  or  defenses,  as  would  have 
been  done  had  this  negotiable  note  been  regularly  in- 
dorsed." 

Plaintiff  contends,  however,  that  the  assignments  and 
the  note  were  kept  together,  that  they  were  attached,  and 
that  they  should  not  be  considered  as  separate  instru- 
ments. It  is  true  Hall  testified,  in  reference  to  his  as- 
signment on  the  deposit  slip,  that  it  "was  made  out  and 
^attached'  to  tlie  paper  at  the  time  of  the  purchase  of  the 
mortgage;"  but,  when  all  the  testimony  is  considered,  it 
is  apparent  he  used  that  word  in  the  sense  that,  when  the 
pai)ers  were  kept  together,  he  understood  they  were  "at- 
tached." This  seems  to  be  the  proper  interpretation  of 
his  testimony,  when  other  evidence  shows  the  trial  court 
properly  found  that  the  deposit  slip  was  not  physically 
attached  to  the  note  or  mortgage.  It  seems  equally  clear 
that  neither  the  dejwsit  slip  showing  HalPs  transfer  nor 
the  mortgage  on  which  Johnson's  assignment  was  in- 
dorsed can  be  considered  an  allonge,  since  it  appears  that 
there  was  nothing  on  the  back  of  the  note  except  a  credit 
of  f300,  and  that  therefore  there  w^as  no  necessity  for  an 
additional  slip  for  indorsements. 

It  is  further  argued  that  the  dismissal  of  the  foreclos- 
ure suit  is  erroneous,  because  there  is  no  competent  evi- 
dence that  Streit  was  evicted,  or  that  he  surrendered 
possession  of  tlie  land  purchased  by  him  from  the  mort- 
gagee, or  that  the  consideration  for  the  note  failed.  Plain- 
tiff's argument  on  this  point  has  not  been  successfully 
refuted.     It  is  not  even  asserted  that  Streit  was  evicted 
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OP  that  be  surrendered  possession.  Tlie  only  proof  that 
his  title  failed  is  found  in  the  decree  in  the  suit  bv  the 
Paulsons  to  quiet  their  title.  This  decree,  when  receivtHl 
in  evidence,  was  inadmissible  for  the  following  reasons: 
Streit  alleged  in  his  answer  herein  that  the  decree  had 
not  become  final,  that  the  time  to  appeal  had  not  expire<l, 
and  that  he  was  proceeding  to  perfect  an  appeal  to  the 
supreme  court.  •  He  is  bound  by  these  averments.  In 
addition,  lie  introduct»d  in  evidence  a  properly  executed 
supersedeas  bond  reciting  his  intention  to  appeal  and  ob- 
ligating himself  to  proceed  without  delay.  The  eflfect  of 
the  supersedeas  bond  was  to  suspend  proceedings  under 
the  decree.  There  is  nothing  in  the  record  to  show  that 
his  appeal  was  not  prosecuted  according  to  his  declared 
purpose  and  to  the  obligation  of  his  b^)nd.  In  Riley  Bro.s. 
Co.  V.  Melia,  3  Neb.  (Unof.)  666,  this  court,  in  an  opinion 
by  Barnes,  C,  announced  the  following  rules: 

"The  perfecting  of  an  appeal  to  this  court  from  a  decree 
of  the  distri(rt  court  in  a  suit  in  equity,  together  with  the 
filing  and  approval  of  a  supersedeas  bond,  operates  to 
suspend  «uch  decree,  and  the  case  is  thereupon  pending 
here  for  trial  de  novo. 

"By  the  perf(»cting  of  such  appeal  the  parties  are  placed 
in  the  same  situaticm,  and  their  rights  are  the  same,  as 
they  were  at  the  time  of  the  commencement  of  the  ac- 
tion." 

AVliile  the  decision  in  that  case  appears  to  go  further 
than  the  opinion  in  the  earlier  case  of  Creighton  v.  Keith. 
50  Neb.  810,  this  language  is  used  therein:  "A  decree  is 
affected  by  an  appeal  no  further  than  that  proceedings 
are  stayed  ponding  the  review,  where  there  has  been  flled'a 
proper  bond,  and  perhaps  the  decree  is  not  admissible  as 
evidence." 

Under  the  practice  in  this  state,  pleadings,  in  an  ap- 
peal  in  equity,  may,  under  some  circumstances,  be 
amended  in  the  supreme  court,  and  the  decree  of  the  trial 
court  may  be  afYirmed  or  modified  or  reverj^-ed,  or  a  dif- 
ferent decree  may  be  rc::JcTed,  after  a  trial  de  novo.     In 


e 
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jurisdictions  where  a  supersedeas  and  an  appeal  have  the 
effect  of  staying  proceedings  in  the  trial  court  and  of 
bringing  up  the  entire  case  for  a  trial  de  novo,  the  rule 
generally  sanctioned  is  that  the  decree,  pending  appeal, 
is  not  admissible  as  evidence  of  a  final  adjudication  bind- 
ing on  the  parties  or  determining  their  rights.  Day  v. 
De  Jonge,  66  Mich.  550;  Souter  v.  Bay  more,  7  Pa.  St.  415; 
Xaftzger  v.  Ch^egg,  99  CJal.  83,  37  Am.  St.  Rep.  23 ;  Sharon 
i\  Hill,  26  Fed.  337;  Haynes  v.  Ordway,  52  N.  H.  284; 
liynic,  Vance  &  Vo.  v.  Prather,  14  La.  Ann.  663;  Small  v. 
Haskins,  26  Vt.  209;  In  re  Blythe,  99  Cal.  472;  Shermwn 
V.  Dilley,  3  Nev.  21;  G^riffin  v.  Seymour,  15  la.  30.  In 
(Henn  v,  Brmh,  3  Colo.  26,  the  supreme  court  of  that  state 
^said:  "The  object  of  a  writ  of  error  is  to  review  and 
correct  an  error  of  law,  and  it  is  no  bar  to  further  pro- 
ceedings, unless  bond  and  security  is  given;  when  that  is 
done  the  writ  operates  as  a  supersedeas;  the  party  can- 
not afterward  proceed  to  execute  his  judgment  until  the 
appellate  court  has  rendered  its  judgment  thereon.  The 
judgment  of  the  court  below  in  the  meantime  is  sus- 
pended; and  a  suspended  or  inoperative  judgment  is  not 
evidence  of  title.  It  is  suspended  for  all  purposes  until 
affirmed  or  reversed  by  the  supreme  court.  If  affirmed, 
it  is  binding;  if  reversed,  it  is  a  nullity.  We  are  aware 
tliere  are  decisions  at  variance  with  this  opinion,  but  it 
is  fully  sustained  by  authority  and  reason.'^ 

Streit,  having  alleged  in  his  answer  that  the  decree  was 
wni  final  and  that  he  intended  to  appeal,  having  executed 
and  introduced  in  evidence  a  supersedeas  bond,  and  hav- 
ing offered  no  proof  to  show  that  he  had  abandoned  his 
appeal  or  that  it  had  not  in  fact  been  taken,  or  that  it  had 
been  perfected  and  dismissed,  or  that  the  decree  had  been 
affirmed,  should  not  have  been  permitted  to  introduce  it 
as  evidence  of  a  final  adjudication,  or  of  an  estoppel,  or 
of  a  final  determination  of  the  rights  of  the  parties.  There 
being  no  other  proof  to  show  that  his  title  failed,  the  dis- 
missal IS  not  supported  by  evidence. 

To  avoid  the  effect  of  pleading  and  proof  that  the  de- 
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cree  was  not  final,  that  Streit  intended  to  appeal  and  that 
he  executed  a  sui)ersedeas  bond,  he  now  asks  this  court 
to  take  judicial  notice  of  its  own  records  which,  he  says, 
show  that  no  transcript  for  an  appeal  was  ever  filed  here 
and  that  the  time  for  appealing  has  expired.  For  two 
reasons  this  course  cannot  be  pursued:  (1)  It  is  a  fun- 
damental principle  of  appellate  procedure  that  courts  of 
last  resort  must  determine  an  appeal  on  the  evidence 
before  the  trial  court,  except  in  the  rare  instances  where 
new  matter  arising  after  the  entry  of  judgiuent  is  brought . 
into  the  case  by  supplemental  proceedings.  It  was  not 
the  duty  of  the  trial  court,  contrary  to  the  alleged  pur- 
pose and  absolute  right  of  Streit  to  appeal,  as  shown  by 
his  answer  and  by  the  recitals  in  his  supersedeas  bond, 
to  assume,  or  to  take  judicial  notice,  that  no  appeal  had 
been,  or  would  be,  taken.  The  reviewing  court  should 
not  by  judicial  notice  introduce  into  the  record  facta  of 
which  the  lower  court  had  no  knowledge.  Any  other  rule 
would  be  manifestly  unfair  to  the  trial  court  and  to  the 
parties,  who  are  entitled  to  a  full  and  impartial  hearing 
in  the  court  of  original  jurisdiction.  (2)  While  a  court 
will  take  judicial  notice  of  its  own  records,  it  will  not 
in  one  case  take  judicial  notice  of  the  record  in  another 
case.  Allison  v.  Fidelity  Mutual  Fire  Ins.  Co.,  74  Neb. 
366;  Gibson  v.  Buckner,  65  Ark.  84;  Ralphs  v.  Ilenslcr. 
97  Cal.  296 ;  Downing  v.  Howlett,  6  Colo.  App.  291 ; 
Streeter  v.  Streeter^  43  111.  155;  Enix  D.  Miller,  54  la. 
551;  Thayer  v.  Honeywell,  7  Kan.  App.  548;  A^ulerson  r. 
Ceml,  86  Md.  490;  Banks  v.  Burnam,  61  Mo.  76;  Danivl 
V.  Bellamy,  91  N.  Car.  78;  Grace  v.  Ballou,  4  S.  Dak.  333; 
Goodwin  v.  Harrison^  28  Tex.  Civ.  App.  7j  McCormick  v. 
Hem  dan,  67  Wis.  648. 

In  another  respect,  the  answer  and  the  proof  are  in- 
sufficient to  justify  the  relief  granted  to  Streit.  He  did 
not  fully  show  that  there  was  a  total  failure  of  consid- 
eration for  the  note,  or  that  the  damages  resulting  from 
the  original  payee's  breach  of  covenant  equaled  or  ex- 
ceeded  the   amount  due  on  the   note.    For   the  errora 
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pointed  out,  the  judgment  of  the  district   court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Beversed. 
Sedgwick,  J.,  concurring. 

The  first  assignment,  as  introduced  in  evidence,  does 
not  assume  to  assign  the  note  at  all.  It  simply  assigns 
the  mortgagee's  interest  in  the  land  mortgaged.  The 
second  paper  introduced  in  evidence  was  clearly  in  its 
*form  and  wording  not  intended  as  an  indorsement  of  tlie 
note,  and  that  I  suppose  is  the  real  test.  If  there  had 
been  no  room  upon  the  back  of  the  note  for  a  regular  in- 
dorsement, and  a  paper  was  attaclied  purporting  and  in- 
tended as  an  indorsement,  then  plaintiff  might  have  been 
an  innocent  purchaser. 

The  findings  of  the  trial  court  upon  the  question 
Avliether  plaintiff  is  a  bona  fide  holder  without  notice  are 
inconsistent,  unless  we  very  liberally  construe  the  first 
and  seventh  findings.  The  sixteenth  finding  is  that  the 
note,  not  being  indorsed  in  Avriting  or  on  a  paper  attaclied 
thereto,  is  subject  to  any  defense  that  the  defendants 
might  have  against  the  original  payee,  and  the  decree  is 
based  upon  that  theory;  therefore,  in  the  first  and  sev- 
enth findings  the  court  must  have  meant  the  plaintiff 
had  no  actual  notice,  and  did  not  refer  to  the  notice  that 
follows  from  the  fact  that  the  note  was  not  indorsed. 

The  findings  of  the  trial  court  will  not  support  the 
judgment  dismissing  the  action.  There  are  no  findings 
as  to  values  or  damages,  and,  of  course,  if  the  plaintiff 
has  any  interest  in  the  property  his  action  ouglit  not  to 
be  dismissed.  The  case  at  bar  involves  the  same  questions 
that  were  presented  and  litigated  in  the  former  action, 
and,  if  that  former  action  was  not  finally  determined  at 
the  time  that  the  case  at  bar  was  tried  in  tlie  lower  ccmrt, 
that  court  should  have  continued  the  case  at  bar  until 
the  former  action  was  finally  determined,  and  then  slnmld 
have  rendered  his  decree  accordingly.     The  case  b(Mug  in 
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equity  and  all  the  parties  interested  before  the  court,  tlie 
court  in  rendering  a  final  decree  should  have  disj)osed  of 
the  whole  matter  and  fixed  and  enforced  the  rights  of  all 
the  parties. 

There  is  considerable  discussion  in  the  briefs  as  to 
whether  an  action,  or  rather  a  claim,  like  that  of  Mr. 
Streit,  could  be  |)r(»sented  and  litigated  before  he  had 
been  evicted  from  the  premises.  Johnson  sold  him  the 
land  and  took  a  mortgage  back,  and  is  now  trying  to  fore- 
close that  mortgage.  He  invokes  the  powers  of  a  court  of 
equity  and  shcmld  do  equity.  The  question  as  to  the  form 
of  a  warranty,  and  whether  there  must  be  an  eviction 
pleaded  and  proved,  is  immaterial  in  tlie  case.  It  would 
not  be  doing  equity  on  the  part  of  the  plaintiff  to  sell 
Streit  or  his  grantor  a  piece  of  land  and  take  a  mortgagt* 
back,  and  then  foreclose  the  mortgage  and  take  the  land 
and  not  allow  Streit  to  defend,  because  he,  Streit,  had 
not  been  evicted.  According  to  the  allegations  of  the 
petition,  the  first  action  was  begun  before  Jolinson  sold 
the  mortgage  itself,  and  the  man  Hall,  to  whom  Johnsv»n 
sold  tlie  mortgage,  was  made  a  party  and  duly  served 
Avith  process.  He  was  holding  it  as  a  bailee  for  Johns. :n, 
and  he  could  not  buy  it  as  an  innocent  purchaser  after 
that. 

In  the  former  action  it  was  found  that  Streit's  title 
had  in  j)art  failed,  and  by  the  decree  he  was  subrogate^l 
to  a  mortgage  which  appears  to  be  prior  to  the  title  of 
those  who  were  successful  in  attacking  Streit's  title,  s  » 
that  they  cimld  not  take  the  land  away  from  Streit  with- 
out paying  the  prior  mortgage.  Clearly,  the  court  in  the 
case  at  bar  should  not  allow  Streit  to  be  foreclosed  and 
removed  fi'om  the  land  without  hearing  and  adjudicating 
his  counterclaim.  The  old  mortgage  would  inure  to  the 
benefit  of  the  plaintiff,  and  the  court  should,  if  necessary, 
have  the  interest  of  the  parties  who  were  claiming  the 
land  against  Streit  sold  under  the  old  mortgage;  that  is, 
the  court  should  determine  the  whole  matter'  and  take 
such  action  as  would,  as  far  as  possible,  protect  all  of  the 
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innocent  parties,  and  place  the  loss,  if  any,  where  it  be- 
longs. 


La  Fayette  Pierce,  appellee,  v.  Lincoln  Traction  Com- 
pany,   APPELLANT. 

Filed  January  16, 1913.    No.  16,883. 

1.  Street  Bailways:  Vehicles:  Rights  at  Street  Intersections.  At 
a  street  Intersection,  neither  the  operator  of  a  street  car  nor  the 
occupant  of  a  private  conveyance  has  a  superior  right  to  cross,  but 
each  must  exercise  his  right  and  perforin  his  duty  with  due  regard 
to  the  safety  and  convenience  of  the  other,  and  both  must  act  in 
a  reasonable  and  careful  manner. 

2. :    Negligence:    Evidence.    Proof  of  the  running  of  a  street 

car  at  an  excessive  speed  across  a  public  street,  or  of  the  failure 
to  give  proper  warning  of  its  approach,  is  evidence  tending  to 
show  negligence. 

3. :   :  .    In  a  suit  against  a  street  car  company  for 

negligently  running  a  street  car  into  a  buggy  at  a  public  crossing, 
proof  that  the  car  ran  more  than  150  feet  after  the  collision  before 
it  could  be  stopped,  though  the  brake  had  been  firmly  applied,  is 
evidence  tending  to  show  excessive  speed. 

4.  Witnesses:  Competency.  "A  witness  who  sees  a  moving  car,  and 
possesses  a  knowledge  of  time  and  distance,  is  competent  to  express 
an  opinion  as  to  the  rate  of  speed  at  which  the  car  was  moving." 
Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Clark  d  All€7i,  for  appellant. 

Flansburg  d  Williams,  contra. 

Rose,  J. 

While  plaintiflF  was  driving  east  in  the  city  of  Lincoln 
across  Twenty-seventh  street  where  it  is  intersected  by 
Q  street,  the  buggy  in  which  he  w«s  riding  was  struck  by 
a  north-bound  street  car  on  defendant's  track,  nnd  he  was 
seriously  injured.   This  is  an  action  to  recover  resulting 
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damages  in  the  sum  of  |10,000.  The  negligence  imputed 
to  defendiint  consisted  in  its  running  tlie  car  at  an  ex- 
cessive rate  of  speed,  and  in  failing  to  ring  a  bell  or  sound 
a  gong  or  otherwise  give  notice  tliat  tlie  ear  was  approacli- 
ing  tlie  crossing.  The  answer  of  defeudiint  contained  a 
denial  of  the  negligence  charged,  and  a  plea  of  contrilm- 
tory  negligence  on  part  of  plaintiff.  From  a  judgment  on 
a  verdict  in  favor  of  plaintiff  for  |1,625,  defendant  ap- 
pealed. 

-  The  suflHciency  of  the  evidence  to  raise  a  question  for 
tlie  jury  or  to  snstaiu  the  verdict  is  assailed  in  different 
forms  and  is  the  principal  question  argued.  Is  plaintiff 
defeated  as  a  matter  of  law?  Defendant  has  two  street 
car- tracks  running  north  and  south  on  Twenty-seventh 
utreet,  where  tlie  accident  occurred.  On  the  vraM,  track 
the  cars  run  scmth  and  on  the  east  tract  they  run  north. 
About  the  time  plaintiff,  while  going  east  on  Q  street, 
entered  the  intersection  at  Twenty-seventh  street,  a  south- 
bound car  on  the  west  track  passed  in  front  of  him.  He 
did  not  stop  at  the  crossing,  but  pursued  his  course  east- 
ward, and  a  street  car  running  north  down  a  slight  grade 
on  tlie  east  track  struck  the  rear  axle  of  his  buggy.  After 
<lisciissiiig  the  evidence  at  considerable  length,  counsel 
for  defendant  said:  "When  tlie  plaintiff  drove  into  the 
intersectiou.  tlie  car  going  north  must  have  been  in  sight. 
If  he  had  looked,  lie  could,  and  would,  have  seen  it,  and 
Ik'  cannot  excuse,  himself  by  saying  that  he  looked  and  it 
was  not  there,  when  the  verj-  physical  situation  itself 
shows  beycmd  "  ...  ..        •■ 

of  defendant 
said  he  did,  1 
failed  to  exei 
di'ove  in  fnmt 
tlie  result  of 
taken  hy  def 
l.laintiff  niaih 
or  wlii'ther  tl 
diet,  the  relat: 
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ii  public  street  at  a  crossing,  muat  be  considered.  Plain- 
tiff was  familiar  with  the  location  and  with  tlie  ordinary 
and  usual  luoveuient  of  electric  street  cars  at  Tw'enty- 
seventli  and  Q  streets.  There  is  a  public  crossing  tberej 
where  passengers  get  on  and  off  street  cars.  At  a  street 
intersection,  neith^  the  operator  of  a  street  car  Bor  the 
occupant  of  a  private  conveyance  has  a  superior  right  to 
cross.  They  cannot  occupy  tlie  same  space  at  the  same 
time,  and  one  must  exercise  his  right  and  perform  his 
duty  with  due  regtird  to  tite  safety  and  convenience  of  the 
other.  Both  must  act  in  a  reasonable  and  careful  man- 
ner. Stetcart  v.  Omaha  £  G.  B.  Street  R.  Co.,  88  Neb. 
209;  Ohtey  v.  Onxtlia  cC  C.  B.  Street  R.  Co.,  78  Neb.  767; 
Oimha  Street  /?.  Co.  v.  Cwineroti,  43  Neb.  297. 

Plaintiff  testified  tliat,  when  he  wae  witliin  12  or  15 
feet  of  tlie  west  track,  a  car  from  the  north  passed  in 
front  of  him;  that  his  liorse  was  joking  ill  mg  at  the  rate 
of  5  or  6  miles  an  hour  and  did  not  stop;  that,  when  a 
little  nearer  the  west  track,  he  looked  north  and  saw  no 
car,  and  immediately  looked  south  and  saw  nothing  but 
the  retreating  car  6  or  7  rods  away,  where  it  obstructetl 
his  view;  that,  when  approaching  the  tracks,  he  lookeil 
l>oth  ways  and  listened;  that,  when  his  horse's  feet  were 
over  the  first  rail,  he  espied  a  car  coming  from  the  south 
and  thought  it  was  about  7  rods  away;  that  it  was  run- 
ning at  the  rate  of  30  or  35  luiles  au  Iiour;  that,  when  he 
first  saw  the  north-bound  car,  he  thought  he  could  cross 
the  track  ahead  of  it,  and  that  he  urged  his  horse  witii  a 
whip.     Further  narration  of  plaintifTs  testimony  in  con- 
„!j„_:__  i.1..,  — a!..:.,m,y  ^f  (.j,g  evideucc  is  unnecessarj-. 
ifled  on  behalf  of  defendant  that  be 
ind  car  near  the  alley  between  Q  and 
nding  the  goog;  that  he  was  running 
lur;  that  he  did  not  see  plaintiff  until 
I  of  him;  that  be  immetliately  applied 
L  not  prevent  the  collision.     Plaintiff 
,ere  tlie  only  eye-witnesNes,  but  others 
[  the  imjiact.     One  witness  testified 
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that  he  heard  a  sharp  crash,  followed  by  the  sound  of  the 
pounding  and  bouncing  of  wheels  on  the  track,  as  if  the 
brakes  had  been  quickly  and  firmly  set,  and  that  after  the 
collision  the  car  ran  more  than  150  feet  past  the  intersec- 
tion before  it  stopped. 

Plaintiff's  evidence  tends  to  i)rove  that  in  the  night- 
time the  car,  without  sound  of  bell  or  gong,  run- 
ning down  grade  at  the  rate  of  30  or  35  miles  an  hour, 
approached  the  intersection  at  a  public  crossing,  w^here 
tlie  riijhts  and  duties  of  pedestrians  and  occupants  of 
private  vehicles  are  the  same  as  those  o{  defendant;  an;l 
tlie  proofs  of  def(aidant  tend  to  show  that  the  car  ap- 
l)roached  the  crossing  at  the  rate  of  12  or  15  miles  an 
hour,  and  tliat  the  motorman  in  charge  made  no  effort  to 
slacken  its  speed  until  it  was  within  a  car's  length  of 
plaintiff.  At  a  street  crossing,  the  running  of  a  street 
car  at  an  excessive  speed,  or  without  giving  proper  warn- 
ing of  its  approach,  is  evidence  tending  to  show  negli- 
irence.  i^teicart  v,  Omaha  d  C.  B.  Street  R.  Co.,  83  !Neb. 
97.  Proof  of  the  distance  the  car  ran,  with  the  brake 
firmly  set,  after  the  collision,  was  evidence  tending  to 
show  excessive  speed.  IndiaiKipolis  Street  R.  Co.  v.  Bor- 
n( }i(hc('her,  33  Ind.  App.  138. 

Plaintiff's  explanation  why  he  did  not  see  the  north- 
bound car  sooner,  as  deducible  from  his  testimony,  is 
that  it  was  obscured  by  the  south-bound  car  when  he 
first  looked  south.  At  that  time,  according  to  his  proofs, 
it  was  about  seven  rods  away.  Whether  his  testimony 
was  worthy  of  belief  and  whether  he  was  justified  in  at- 
temiiting  to  cross  the  track  when  there  was  no  car  within 
that  distance  were  questions  of  fact  for  the  jury.  He 
said  he  thought,  when  he  first  saw  the  car,  tliat  he  could 
cross  tlie  track  ahead  of  it  by  urging  his  horse.  He  used 
his  whip  promptly  and  made  the  attempt.  That  he  was 
almost  across  when  his  buggy  was  struck  is  not  disputed. 
Had  the  car  been  running  a  little  slower,  the  evidence  in- 
dicates he  would  have  crossed  in  safety.  Under  the 
proofs  outlined,  the   issues  were  for  the  jury.     Oniaha 
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Street  R.   Co.   v.   Mathiescn,   73    Neb.    820;    Stewart   v. 
Omaha  d  C.  B.  Street  R.  Co.,  83  Neb.  97,  88  Neb.  209. 

Defendant  also  argued  that  the  trial  court  erred  in 
permitting  plaintiif  to  testify  td  the  speed  of  the  car.    It 
is  insisted  that  the  car  was  coming  directly  toward  him, 
and  that  he  had  no  opportunity  or  time  for  comparison 
with  other  objects  and  could  make  no  reasonable  estimate 
of  speed.     This  is  not  a  necessary  conclusion.     When  he 
first  saw  the  car  lie  was  not,  according  to  his  own  testi- 
mony, directly  in  front  of  it.     He  said  he  saw  the  head- 
light and  the  moving  car  itself,  when  it  was  within  about 
seven  rods  of  him,  and  that  he  was  not  excited.    He  testi- 
fied, without  objection,  that  he  knew  the  car  was  running 
rapidly,  and  he  had  already  stated  that  he  was  familiar 
with  the  location   and   with   the  ordinary   movement  of 
cars  at  the  place  of  the  accident.     He   further  said  he 
had  been  a  locomotive  fireman,  was  accustf)iued  to  observ- 
ing the  speed  of  cars,  and  could  tell  from  his  experience 
and  observation  about  how  fast  this  particular  car  was 
approaching.     When  asked  for  the  rate  of  speed,  he  an- 
swered:    "Thirty  or  35  miles  an  hour."     His  testimony 
seems  to  be  admissible  under  the  following  rule :    "A  wit- 
ness who  sees  a  moving  car,  and  possesses  a  knowledge  of 
time  and  distance,  is  competent  to  express  an  opinion  as 
to  the  rate  of  speed   at   which    the   car   was   moving." 
Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591 ;  Stewart  v. 
Omaha  d  C.  B.  Street  R.  Co.,  88  Neb.  209.     The  weight 
of    plaintiff's    testimony,    under    all    the    circumstances 
proved,  was  for  the  jury.    He  did  not  assume  to  be  tech- 
nically exact  about  distances,  or  about  the  speed  of  the 
car,  or  about  the  rate  at  which  he  was  himself  traveling, 
and  said  so  on  the  witness  stand.    An  effort  to  discredit 
his  story  by  mathematical   demonstration   based  on  his 
estimates,  which  were  intended  to  be  approximately  cor- 
rect only,  is  inconclusive. 

A  numl>er  of  rulings  in  giving  and  in  refusing  instruc- 
tions are  criticised,  but  in  these  respects  no  error  requir- 
ing a  reversal  has  been  found. 

54 
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SEiXiWK'K,  J.,  dissenting. 

The  opinion  does  not  discuss  or  st^te  the  errors  as- 
signed upon  tlie  instructions  of  the  court.  It  says:  "In 
these  res])e(ts  no  error  retjuiring  a  reversal  has  been 
found."  The  l>rief  says  that  a  part  of  the  tenth  instruc- 
tion given  hv  tlie  court  \vas:  "Where  one  knowinglv  as- 
sunies  or  takes  a  place  of  danger,  he  thereby  assumes  all 
the  risk  of  danger  incident  thereto.  The  question  is 
whetlier,  Avh(»n  tlie  plaintiff  attempted  to  cross  the  track, 
he  knew  he  was  in  danger  in  attempting  to  do  so,  and 
neglig(»ntly  and  recklessly  went  ahead  in  the  attempt/' 
This  seems  to  he  a  very  important  instruction  in  this 
case.  If  he  took  no  pains  whatever  to  learn  whether  he 
was  in  danger  pr  not,  and  drove,  without  looking,  on  the 
track  in  front  of  the  car,  he  would  not  know  he  was  in 
danger,  and  he  would  not  be  negligent  under  tliis  instruc- 
tion. It  siHMns  to  me  that  the  ernn*  here  C4miplained  of  is 
worthy  of  consideration. 

Hamer.  J.,  dissenting. 

The  tenth  instruction  is  complained  of.  It  reads: 
"Where  one  knowingly  assumes  or  takes  a  place  of  dan- 
ger, he  thereby  assumes  all  the  risk  of  danger  incident 
thereto.  Tlie  question  is  whether,  when  the  plaintiff  at- 
tempted to  cross  the  track,  he  knew  he  was  in  danger  in 
attem])ting  to  do  so,  and  negligently  and  recklessly  Avent 
ahead  in  liis  attempt.  A  driver  on  the  streets  has  the 
right  to  assume^  cars  on  the  street  railwaj'  tracks  are  mov- 
ing at  tlHMr  usual  and  ordinary  rate  of  «peed,  and  that 
those  in  charge*  of  the  car  are  exercising  reasonable  care 
to  avoid  collisions.'"  I  am  under  the  impression  that  this 
instruction  should  have  been  further  elaborated  so  that 
it  would  contain  an  expression  of  the  idea  "that,  if  he 
did  negligently  and  recklessly  go  ahead,  he  should  not  be 
allowiHl  to  recover."  The  instruction  as  given  loses  sight 
of  the  idea  suggested,  and  excuses  the  plaintiff  for  bring- 
ing about  his  own  injuries  by  reason  of  crossing  the  track 
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when  danger  was  apparent.  Some  such  language  as  I 
have  suggested  should  have  been  between  the  third  and 
fourth  sentences  in  the  instruction  given.  In  any  event, 
the  instruction  as  given  is  defective  and  calculated  to 
mislead  the  jury. 


Jacob  J.  Van  Valkenberg  rt  al.,  appellants,  v.  Jacx)B 

S.  Rutherford  et  al.,  appellees. 

Felsd  Januart  16, 1913.    No.  16,913. 

1.  Sridence:  CrrT  Obdinak-ces:   How  Proved.    An  ordinance  of  the  city 

of  Beatrice  may  be  proved  by  original  records  showing  that  it  was 
regularly  passed,  though  the  city  charter  provides  that  proof  of 
ordinances  may  be  made  by  the  certificate  of  the  clerk,  or  by  the 
production  of  a  book  or  pamphlet  purporting  to  be  published  by 
authority  of  the  city. 

2.  Municipal  Corporations:    Sale  of  Vacated  Streets.    The  statutory 

power  of  the  city  of  Beatrice  to  sell  the  fee  to  vacated  streets  may 
be  exercised  by  the  mayor  and  council  without  a  vote  of  the 
people.    Comp.  St.  1903,  ch.  13,  art.  HI,  sec.  48,  subd.  4. 

3. :  Powers:  How  Exercised.  Where  a  municipal  charter  con- 
fers in  direct  terms  upon  a  city  the  power  to  perform  a  particular 
administrative  act,  without  specifying  how  it  shall  be  exercised, 
the  mayor  and  council  may  proceed  by  resolution. 

4. :    Streets:    Vacation  :    Damages.    "Where  part  of  a  street  is 

vacated,  the  general  rule  is  that  only  those  property  owners  whose 
property  abuts  upon  the  vacated  part  of  the  street,  and  who  are 
thus  cut  off  from  access  to  their  property,  are  entitled  to  damages 
on  account  of  such  vacation."  Enders  v,  Friday,  78  Neb.  510; 
Lee  V.  City  of  McCook,  82  Neb.  26. 

Appeal  from  the  district  court  for  Gage  county :  John 
B.  Bapeb^  Judge.    Affirmed. 

E.  O.  Kretsmger,  for  appellants. 

Rinaker  d  Kidd,  Hazlett  do  Jack  and  R.  T7.  Sabin, 
contra,, 
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Rose,  J. 

The  mayor  and  council  of  Beatrice  passed  an  ordi- 
nance vacating  Twelfth  street  for  the  spaces  of  three  city 
blocks  between  the  intersecting  streets  from  Monroe  t<> 
Oarfield,  leaving  the  intersections  open,  and,  pursuant  to 
a  subsequent  resolution,  deeded  the  vacated  portions  to 
adjacent  owners.  Tliis  is  a  suit  to  annul  the  municipal 
action  so  taken  and  to  reopen  the  street.  Plaintiffs  own 
real  estate  in  the  city,  but  none  of  it  abuts  on  any  vacateil 
part  of  Twelfth  street,  nor  does  the  closing  thereof  in- 
terfere with  ingress  to  or  egress  from  their  premises.  It 
is  insisted,  however,  that  the  property  of  plaintiffs  is 
damaged  by  tlie  change,  and  that  they  are  required  t-o 
travel  further  in  going  to  and  in  coming  from  school 
buildings  and  other  public  places.  The  mayor  and  the 
members  of  the  council,  the  gi'antees  named  in  the  deeds 
and  the  city  of  Beatrice  are  defendants.  The  evidence  sus- 
tains findings  that  grantees  made  their  purchases  in  good 
faith,  that  they  paid  full  value  for  the  land  purchased, 
that  they  have  since  occupied  and  improved  it,  and  that 
fraud  on  part  of  any  city  officer  is  not  shown.  The  trial 
court  dismissed  the  suit,  and  plaintiffs  have  appealed. 

Under  the  city  charter  the  fee  to  the  streets  belongs  to 
the  city.  Comp.  St.  1911,  ch.  13,  art.  Ill,  sec.  6.  Plaintiffs 
insist,  however,  that  there  is  no  proof  that  an  ordinance 
vacating  portions  of  Twelfth  street  was  imssed  according 
to  law.  It  is  true  that  the  passage  of  the  ordinance  was 
not  proved,  as  provided  in  the  city  charter,  by  the  certifi- 
cate of  the  city  clerk,  or  by  the  production  of  a  book  or 
pamphlet  purporting  to  be  published  by  authority  of  the 
city.  Comp.  St.  1911,  ch.  13,  art.  Ill,  sec.  46.  These,  how- 
ever, are  not  the  exclusive  methods  of  making  such  pKK>f. 
Every  step  necessary  to  the  enactment  of  a  valid  ordi- 
nance was  properly  shown  by  the  original  records,  and 
this  was  sufficient.    Johnf<on  v,  Finley,  54  Neb.  733. 

The  principal  argument  made  by  plaintiffs  is  directed 
to  the  proposition  that  the  mayor  and  council  kad  bo 
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power  to  sell  the  vacated  portions  of  the  street,  because 
they  had  never  been  authorized  to  do  so  by  a  vote  of  the 
I)eople.  The  question  of  niaking^  the  sale  was  never  sub- 
mitted to  the  voters,  and  defendants  contend  that  such  a 
step  was  unnecessary,  while  plaintiffs  rely  on  that  part 
of  tlie  charter  whicli  grants  to  the  city  power  to  sell  real 
estate,  but  imposes  restrictions  as  follows:  "But  they 
shall  not  have  power  to  sell  any  real  estate  of  tlie  city 
unlei^  authorized  so  to  do  by  a  vote  of  the  majority  of 
the  electors  of  such  city  at  a  special  election  tlierefor; 
provided,  that  ui)on  the  affirmative  vote  of  three-fourths 
of  all  the  members  of  the  city  council,  the  same  to  be  en- 
tered of  rec*ord,  such  city  may  by  ordinance  direct  the  sale 
and  conveyance  of  any  such  real  estate  which  the  city 
may  have  acquired  at  a  sale  for  delinquent  taxes  as  herein 
provided,  upon  such  terms  as  the  council  may  deem  best, 
without  first  submitting  the  question  of  such  sale  to  a 
vote  of  the  people."  Comp.  St.  1901,  cli.  13,  art.  Ill,  sec. 
8.  When  this  provision  was  enacted,  land  reverted  to  ad- 
jacent owners  upon  the  vacating  of  a  street,  and  did  not 
become  proi)erty  of  the  city. 

Later,  in  1903,  the  city  clmrter  was  amended  to  include 
this  new  provision:  "Upon  the  vacation  of  any  street, 
avenue,  or  alley,  or  part  of  either,  the  same  so  vacated 
shall  be  and  remain  the  property  of  the  city,  but  may  be 
sold  and  conveyed  by  the  city  for  any  price  that  shall  be 
agreed  upon  by  the  mayor  and  three-fourtlis  of  the  city 
council/'  Comp.  KSt.  1903,  ch.  13,  art.  Ill,  sec  48,  subd.  4. 

The  earlier  provision,  requiring  a  vote  of  the  people, 
did  not  apply  to  land  retained  by  the  city  upon  the  va- 
cating of  a  street,  because,  when  enacted,  the  city  could 
not  acquire  property  in  that  way.  Tlie  later  act,  which 
retained  title  in  the  city,  authorized,  in  the  same  sen- 
tence, the  sale  of  the  land  "for  any  price  that  shall  be 
agreed  upon  by  the  mayor  and  three-fourths  of  the  city 
ccmncil."  The  sale  is  thus  authorized  without  a  vote  of 
the  people.  The  effect  of  the  new  legislation  is  to  allow 
the  city  to  retain  the  land,  after  streets  are  vacated,  and 
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to  aiitliorize  the  mavor  and  council  to  sell  it,  in  addition 
to  land  acquired  at  delinquent  tax  sales,  without  a  vote 
of  the  people.  This  is  clearly  the  intention  of  the  legis- 
lature. It  does  not  extend  the  earlier  act  to  new  condi- 
tions having  no  application  thereto,  nor  narrow  the  later 
act  by  former  limitations  at  variance  with  its  terms.  The 
new  provision  is  confined  to  a  specific  subject,  and  should 
not  be  controlled  by  general  provisions  of  the  former  act. 
If  both  statutes  are  considered  with  reference  to  the  con- 
ditions existing  when  each  was  enacted,  neither  iut-er- 
feres  with  the  other,  and  full  effect  can  be  given  to  all  of 
the  legislation.  The  sale  was  made  in  conformity  with 
the  later  act,  and  authority  to  make  it  did  not  depend 
upon  a  vote  of  the  people. 

The  transfer  of  title,  the  terms  of  the  sale  and  tbe  mak- 
ing  of  the  deed  were  authorized  by  a  resolution  instead  of 
an  ordinance,  and  this  is  pointed  out  as  a  fatal  defect  in 
the  proceedings.  Power  to  make  the  sale  is  granted,  but 
the  method  of  exercising  it  is  not  specified  in  the  grant. 
3iunicipal  action  by  ordinance  is  not  required.  Under  a 
fonuer  decision  the  resolution  must  be  held  effective. 
McGavock  v.  City  of  Omaha,  40  Neb.  64. 

Finally,  plaintiffs  ccmtend  that  the  closing  of  the  street 
and  the  transfer  of  the  land  will  damage  their  property, 
that  tliis  cannot  be  done  without  compensation,  that  the 
damages  have  not  been  ascertained  or  paid,  and  that 
therefore  the  action  of  the  city  is  illegal  and  void.  No 
part  of  the  pr()])erty  of  plaintiffs  abuts  on  any  vacated 
portion  of  the  street  and  there  has  been  no  interference 
with  access  to  their  own  premises.  Though  their  injury 
may  be  greater  in  degree  than  that  of  others,  it  is  one 
suffered  in  c(>mmon  with  the  rest  of  the  community. 
Whatever  may  be  the  rule  elsewhere,  it  has  been  held  here 
that  plaintiffs  are  not  entitled  to  damages  from  the  city 
under  the  facts  proved.  Enders  v.  Friday^  78  Neb,  510; 
Lee  V.  City  of  McCooh^  82  Neb.  26. 

Plaintiifs  have  not  made  a  case  entitling  them  to  re- 
lief, and  the  dismissal  is 

Affibmed* 


Vol.92]  JANUARY  TERM,  1913.  807 


First  Xat.  Bank  v.  Wheatley. 


FiBST  National  Bank  of  University  Place,  appbllhb, 

V.  E.  M.  Wheatley,  appellant. 

Fn,ED  January  16,1913.    No.  16,918. 

1.  Banks:  Liability  to  Depositor.    A  bank  is  not  liable  to  a  depOBltor 

for  damages  resulting  from  tbe  failure  to  pay  a  check  In  currency 
upon  his  demand,  where  he  subsequently  accepted  a  New  York  draft 
In  lieu  of  the  currency  demanded,  and  never  made  a  subsequent 
demand  upon  his  banker  for  currency  or  offered  to  return  or  sur- 
render the  draft,  but  immediately  transferred  it  and  used  the  pro- 
ceeds for  his  own  benefit,  the  draft  being  promptly  paid  by  the 
bank  upon  which  it  was  drawn. 

2.  GKiaranty:   Liability  of  Guarantor.    A  guarantor  is  not  liable  on 

his  contract,  where  the  person  for  whose  benefit  it  is  made  violates 
his  own  obligations  as  a  party  thereto  and  deprives  the  guarantor 
of  the  n[leanB  of  preventing  the  lose  protected  by  the  guaranty. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

George  W.  Beryc,  for  appellant. 

Hainer  d  ^mith  and  Julius  Weil,  contra. 

Rose,  J. 

This  is  an  action  on  a  promissory  note  for  flOO,  dated 
October  5,  1907,  payable  30  days  after  date  to  the  First 
National  Bank  of  TJniversity  Place,  and  signed  by  E.  M. 
Wlieatley.  The  payee  is  plaintiff  and  the  maker  is  de- 
fendant. The  answer  contained  an  admission  that  de- 
fendant signed  the  note,  a  general  denial,  and  also  a  cross- 
petiticm,  pleading,  in  substance,  that  he  contracted  in 
writing  October  5,  1907,  with  Mary  J.  Treadway  to  pur- 
chase her  house  and  lot  in  Lincoln  for  f  1,500,  agreeing  to 
pay  her  |100  in  cash  and  ?1,400  within  30  days;  that  he 
borrowed  from  plaintiff  the  same  day  $100  to  make  the 
cash  payment,  gave  the  note  in  suit,  stated  the  purpose 
for  which  he  procured  the  loan,  and  said  tliat,  without 
yet  having  received  any  purchase  moiuy,  he  had  sold  his 
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own  residence  with  the  intention  of  buying  Mrs.  Tread- 
way's;  that  he  deposited  in  plaintiflf's  bank  October  28, 
1907,  11,803.30,  procured  from  phiintifiE  a  certified  check 
for  f.1,375,  and  tendered  it  with  $25  in  payment  of  the 
balance  of  the  purchase  price  and  requested  a  deed;  that 
the  check  was  refused  with  a  demand  for  cash;  that  de- 
fendant informed  the  bank  of  the  refusal,  requested  cash 
for  the  check,  and  stated  that,  in  case  he  did  not  receive* 
it,  he  would  lose  the  flOO  already  paid;  that  plaintiflf  re- 
fused to  give  him  the  casli,  but  suggested  payment  of  the 
balance  of  the  purchase  price  by  means  of  a  New  York 
draft  for  $1,375,  and  guaranteed  that  defendant  would 
not  lose  the  cash  payment  of  flOO,  in  the  event  of  Mrss. 
Treadway's  refusal  to  accept  the  draft,  and  that,  in  con- 
formity with  the  arrangement  described,  the  draft  was  is- 
sued by  plaintiff  and  tendered  by  defendant  with  |21  in 
cash,  which  were  also  refused;  that,  by  reason  of  the 
facts  pleaded,  defendant  was  unable  to  complete  his  pur- 
chase or  to  procure  a  conveyance,  and  lost  his  cash  pay- 
ment of  |100.  Defendant  also  pleaded  that,  having  sold 
and  lost  possession  of  his  own  residence,  and  having  faileil 
to  procure  the  proi)erty  which  he  agreed  to  buy,  he  sus 
tained  additional  damages  as  follows:  House  rent,  f60; 
repairs  on  lea.^ed  house,  $19;  expenses  of  moving,  $8.85; 
loss  of  time,  $15;  interest  on  loan,  $9.  The  reply  was  a 
denial  of  all  facts  not  admitted  in  the  petition.  The  trial 
court  directed,  and  the  jury  rendered,  a  verdict  in  favor 
of  plaintiff  for  $125,  and  from  a  judgment  thereon  de- 
fendant has  appealed. 

Was  the  peremptory  instruction  erroneous?  That  is  the 
question  presented.  The  testimony  of  plaintiff  tended  to 
prove  the  facts  pleaded  in  his  petition,  and  he  was  gener- 
ally corroborated  by  other  witnesses  or  by  documentary 
evidence,  but  that  plaintiff  assumed  liability  for  any  dam- 
age or  loss  resulting  from  the  failure  of  Mrs.  Treadway 
to  accept  the  draft  in  payment  of  the  balance  of  the  pur- 
clinse  price  of  her  lot  was  emphatically  denied  by  officers 
of  the  bank.    The  follov.  i.g  facts  are  established  without 
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dispute:     Defendant  borrowed  |100  from  plaintiff  Octo- 
ber 5,  1907.    As  part  of  the  transaction  lie  executed  and 
delivered  the  note  in  controversy.    The  entire  debt  is  un- 
paid.   Plaintiff's  failure  to  pay  defendant's  check  in  cui*- 
rency  grew  out  of  the  financial  panic  of  1907.     Plaintiff 
and  other  banks  in  the  community  temporarily  suspended 
payments  in  currency,  except  in  small  amounts,  as  soon 
as  they  opened  their  doors  for  business  in  the  morning 
of  October  28, 1907.    Later  in  the  day  defendant  deposited 
in    plHlntiff^s    bank    checks    and    drafts    amounting    to 
$1,803.30.    He  did  not  deposit  any  currency.     Before  he 
left  the  bank  he  knew  that  small  sums  only  were  then 
being  paid  on  checks,  because  he  attempted  to  check  out 
$25,  and  was  put  off  with  $5,  which  he  accepted.  Without 
demanding  currency,  he  drew  his  check  the  same  day  for 
$1,375  and  had  it  certified  by  the  cashier.    The  next  day 
he  tendered  the  check  and  $25  to  Mrs.  Treadway.     She 
refused  to  accept  anything  but  money.     He  appeared  at 
the  bank  October  30,  1907,  stated  that  his  check  had  been 
rejected,  and  demanded  the  amount  thereof  in  cash.  Plain- 
tiff infused  to  give  it  to  him,  for  the  reason  that  payment 
of  curl^ncy  in  large  amounts  had  been  temporarily  sus- 
pended on  account  of  the  panic.     After  some  discussion 
defendant,  at  the  suggestion  of  an  officer  of  the  bank, 
accepted  a  draft  on  New  York  for  the  amount  of  the 
check,  and  with  it  and  $25  made  a  second  tender,  which 
was  also  rejected  by  Mrs.  Treadway  with  a  demand  for 
cash.    Without  returning  to  the  bank  or  notifying  it  that 
the  draft  had  not  been  accepted,  defendant  went  imme- 
diately to  Lincoln,  promptly  transferred    and    indorsed 
the  draft  to  the  First  National  Bank,  procured  a  bank 
credit  therein  for  $850  and  received  a  cashier's  check  for 
the  balance.    After  the  panic  and  the  resumption  of  pay- 
ments in  currency,  he  realized  the  full  amount  of  his  New 
York  draft,  which  was  marked  paid  through  a  New  York 
clearinia:  house  November  2,  1907.     Before  November  5, 
1907,  he  had  not  only  withdrawn  his  deposit  from  plain- 
tiff's bank,  but  be  had  overdrawn  his  account  $5.90.  After 
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the  draft  had  been  rejected  by  Mrs.  Treadway,  he  never 
presented  it  to  plaintiff,  or  offered  to  surrender  it,  or  de- 
manded currency  in  any  sum.  For  two  or  three  days  he 
failed  to  notify  plaintiff  that  Mrs.  Treadway  had  refused 
to  accept  the  draft.  As  late  as  November  15,  1907,  ten 
days  after  the  time  to  make  the  final  payment  had  ex- 
pired, under  the  terms  of  the  contract  of  purchase,  Mrs. 
Treadway  told  defendant  that  she  would  wait  on  him  a 
week  or  ten  days  "to  see  if  conditions  would  not  loosen 
up,"  and  tliat  if  he  could  get  the  money  within  a  reason- 
able time  "she  would  close  the  deal."  No  attempt  is  here 
made  to  state  all  the  facts.  The  purpose  has  been  to  give 
enough  of  the  uncontradicted  evidence  to  test  the  peremp- 
tory instruction. 

Defendant  insists  that,  when  the  bank  refused  to  pay 
his  deposits  in  cash,  and  when  it  issued  the  New  York 
draft,  it  guaranteed  he  would  not  lose  his  cash  jKiyment 
of  f  100  by  any  refusal  on  part  of  Mrs.  Treadway  to  accept 
its  paper  in  payment  of  the  purchase  price  of  her  prop- 
erty; that  she  did  in  fact  refuse  to  accept  anything  but 
currency,  and,  by  reason  thereof,  he  w^as  unable  to  com- 
plete his  purchase  and  lost  the  amount  already  paid;  that 
there  is  direct  proof  of  all  these  fae  cs ;  that  the  resulting 
damages  pleaded  in  his  answer  were  proper  subjects  of 
set-off  or  counterclaim  in  his  cross-petition.     His  deduc- 
tion is  that  there  was  error  in  the  peremptory  instruction. 
The  position  thus  taken  is  untenable  for  the  following 
reasons:     He  deposited  with  plaintiff  checks  and  drafts 
during  a  panic  when  such  paper  was  not  being  paid  in 
currency,  and,  without  demanding  a  return  thereof,  ac- 
cepted $5  in  cash  after  having  demanded  |25,  and  left  the 
bank  knowing  that  small  sums  only  were  being  paid  in 
cash.    The  bank  never  refused  to  return  the  amount  of  his 
deposit  in  the  same  medium  of  exchange  in  which  it  was 
received.     After  he  demanded  currency  for  his  own  cer- 
tified cheek,  it  was  torn  up  by  an  oflScer  of  the  bank  in  his 
presence,  without  protest,  and  he  accepted  a  New  York 
draft  for  the  same  amount  upon  the  suggestion  of  the 
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bank  that  he  tender  it  to  Mrs.  Treadway  instead  of  cur- 
rency.   He  never  afterward  made  a  demand  on  plaintiff 
for  currency.     He  never  returned  the  draft,  but  trans- 
ferred it  for  his  own  benefit  the  day  it  was  issued,  and 
made  it  the  means  of  reducing  his  bank  acct)unt  with 
plaintiff  |1,375.     He  waited   two  or  three  days  before 
notifying  plaintiff  that  its  draft  had  not  been  accepted  by 
Mrs.  Treadwav.     He  obtained  credit  in  other  banks  for 
the  full  amount  of  the  draft  before  the  time  for  complet- 
ing his  purchase  had  expired,  and  eventually  received  the 
proceeds  in  currency  or  its  equivalent.     By  withdrawing 
from  plaintiff's  bank  his  only  funds  for  paying  his  debt, 
he  took  away  its  means  for  either  paying  his  deposit  in 
cash  or  for  making  a  legal  tender  to  ^Irs.  Treadway.    On 
every  principle    of    fair    dealing    applicable  to  banking 
transactions,  his  acceptance  and  transference  of  the  draft, 
under  the  circumstances  narrated,  was  a  waiver  of  his 
former  demand  for  currency.    The  jury,  therefore,  sliould 
not  have  been  permitted  to  hold  plaintiff  liable  for  its 
failure  to  comply  with  defendant's  demand  for  currency. 
Should  the  jury  have  been  permitted  to  find  plaintiff 
liable  to  defendant  on  a  guaranty  tliat  he  would  not  lose 
his  payment  of  $100,  if  Mrs.  Treadway  refused  to  accept 
the  draft  for  the  balance  of  the  purchase  price?     If  de- 
fendant intended  to  hold  plaintiff  liable  on  a  contract  of 
guaranty,  he  should  have  proved  that  his  own  obligations 
and  duties  in  that  behalf  were  fully  performed.    If  plain- 
tiff agreed  to  protect  defendant  against  a  forfeiture,  he 
sh(mld  not  have  deprived  the  bank  of  its  only  means  of 
protecting  itself  from  the  same  loss,  nor  should  he  have 
neglected  the  performance  of  any  expressed  or  implied 
duty  on  his  part.     Time  was  not  of  the  essence  of  his 
purchase.    This  is  shown  on  the  face  of  his  contract  and 
by  his  own  testimimy.     He  said  Mrs.  Treadway  told  him 
as  late  as  November  15,  1907,  ten  days  after  the  time 
fixed  by  the  contract  for  closing  the  transaction,  that  she 
would  wait. on  him  a  week  or  ten  days  "to  see  if  condi- 
tions would  not  loosen  up,"  and  that  if  he  could  get  the 
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money  within  a  reasonable  time  she  "would  close  the 
deal/'  Supenwion  of  payments  in  currency  lasted  about 
60  days.  The  conditions  were  such  as  to  excuse  strict  * 
performance,  in  absence  of  a  contract  to  the  contrary. 
After  the  'financial  flurry  passed,  defendant  received  the 
proceeds  of  plaintiff's  draft  in  currency,  or  in  checks 
convertible  into  cash,  and  put  his  money  in  a  safety  de- 
posit vault.  He  never  made  a  legal  tender  of  the  balance 
due  on  the  purchase  price,  though  he  testified  he  once 
went  to  tJie  home  of  Mrs.  Treadway  in  her  absence  with 
the  purpose  of  doing  so.  Before  the  time  for  making  the 
last  payment  expired,  he  had  transferred  the  draft,  had 
accepted  the  proceeds  thereof,  and  had  overdrawn  his 
account  with  plaintiff  to  the  extent  of  $5.90.  After  tak- 
ing and  transferring  the  draft,  which  had  been  issued  in 
good  faith  in  the  hope  that  it  would  be  accepted  by  Mrs. 
Treadway,  he  thus  deprived  plaintiff  of  the  means  of 
either  paying  liis  deumnds  in  cash  or  of  tendering  cur- 
rency to  protect  its  guaranty,  and  did  not  liimself  make 
a  legal  tender,  tliough  he  could  have  done  so  within  a 
reasonable  time  with  the  proceeds  of  the  draft  issued  by 
plaintiff.  On  elementary  principles  of  guaranty,  defend- 
ant cannot  hold  plaintiff  liable  for  his  loss  under  such 
circumstances,  and  the  question  should  not  have  been 
submitted  to  the  juiy,  since  there  is  no  evidence  to  sus- 
Ui'm  a  verdict  in  his  favor  on  that  issue. 

In  what  has  been  said  there  is  no  intention  to  intimate 
that  a  financial  panic  is  an  excuse  for  nonpayment  of  a 
bank  depi^sitor's  check,  or  that  an  enforceable  contrjict  of 
guaranty  was  made,  or  that  defendant's  plea  for  damages 
v.as  a  proper  i  et-off  or  counterclaim.  No  opinion  is  ex- 
pressed on  any  of  those  questions.  They  are  not  neces- 
sary to  a  decision,  because  there  is  no  proof  to  show  lia- 
bility on  the  part  of  plaintiff  for  failure  to  pay  defend- 
ant's demands  in  currency  or  for  breach  of  guaranty. 

There  was  no  error  below  in  directing  a  verdict  for 
plaintiff,  and  the  judgment  is 

Affirmed. 
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Pawcett,  J,,  coDcurs  in  the  conclusion. 

Hamer,  J.,  dissenting. 

I  dissent  upon  the  ground  that,  when  the  bank  received 
the  deposit,  it  was  with  the  express  understanding  that 
it  would  furnish  the  money  to  pay  for  the  house  purchased 
by  the  defendant.  It  did  not  do  so,  and  in  consequence 
the  defendant  lost  the  flOO  put  up  as  forfeit  money.  That 
the  money  deposited  in  tlje  bank  was  afterwards  paid  is 
no  justification.  The  bank  should  not  be  excused  on  ac- 
count of  its  failure  to  keep  its  contract,  even  if  there  was 
a  financial  flurry  which  made  money  scarce;  and,  if  the 
depositor  sustained  a  loss  as  the  direct  consequence  of 
the  bank's  failure  to  furnish  the  monev  when  it  had 
agreed  to  do  so,  the  loss  should  be  made  good,  and  a  set- 
oflf  against  the  note  should  be  allowed.  The  method  of 
this  particular  bank  in  declining  to  pay  out  more  than  a 
very  small  amount  of  the  money  deposited  was  adopted 
by  many  other  banks  at  the  time,  and  is  not  deserving  of 
censure  from  a  moral  standpoint,  because  it  was  this 
method  which  averted  a  panic  that  would  have  been  very 
destructive,  probably,  of  all  sorts  of  financial  and  manu- 
facturing interests,  and  would  have  swept  away  the  sav- 
ings of  thousands  of  persons  in  all  parts  of  the  United 
States,  but  the  method,  as  it  affectc^d  the  defendant  in 
this  case,  was  without  legal  excuse  and  ought  not  to  be 
justified  by  the  decision  of  a  court. 


Union  Pacific  Railroad  Company,  appellant,  v.  J.  T. 

McLean,  Treasitrer,  appellee. 

Tiled  Januaby  16, 1913.    No.  17,687. 

1.  Taxation:  Levy  fob  Township  Purposes.  Under  township  organiza- 
tion, the  electors  at  the  town  meeting  have  power,  within  statutory 
Hmitations,  to  determine  the  amount  of  taxes  required  for  town- 
ship purposes,  and  the  action  taken  thereat  is  the  foundation  for 
the  county  hoard's  levy. 
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2. :  Injunction:    Burden  of  PBOor.    In  a  «uit  for  an  injunction 

to  prevent  the  collection  of  township  taxes  levied  by  duly  author- 
ized officers  within  statutory  limitations,  the  burden  of  proyin^ 
facts  which  show  that  the  taxes  are  illegal  is  on  plaintiff. 

8.  Towns:  Rjbgords  :  Evidencob.  It  is  the  duty  of  the  town  clerk  to  keep 
minutes  of  township  proceedings,  and  to  enter  therein  at  lengtli 
every  order,  direction,  rule  and  regulation  of  the  town  meeting, 
and  the  record  thus  made  is  the  primary  evidence  of  the  business 
transacted. 

4.  :  ,  In  counties  under  township  organization,  the  pro- 
ceedings of  the  town  meeting  and  the  acts  of  town  officers  in  rela- 
tion thereto  should  be  liberally  construed  with  a  view  to  uphold- 
ing the  transaction  of  essential  public  business. 

5.  Taxation:  Levy  for  Township  Purposes:  VALiDrrr.    In  reporting  to 

the  county  clerk  the  action  of  the  town  meeting  on  the  subject  of 
taxation,  the  failure  of  the  town  clerk  to  enumerate  in  his  certifi- 
cate the  several  purposes  for  which  the  taxes  are  needed,  or  to 
state  the  amount  required  for  each  purpose,  does  not  necessarily 
invalidate  the  levy,  where  it  is  made  by  the  proper  officers  and  is 
within  the  limitation  fixed  by  statute. 

6. :   :    .    The  fact  that  a  town  clerk.  In  certifying 

to  the  county  clerk  the  amount  of  taxes  required  tar  township 
purposes,  indicates  the  necessary  number  of  mills  as  the  baais  of 
a  levy,  instead  of  stating  the  specific  sums  necessary  for  different 
township  purposes,  does  not  of  itself  invalidate  the  taxes,  where 
they  are  levied  by  duly  authorized  officers  and  are  within  statutory 
limitations. 

Appkal  from  the  district  court  for  Merrick  county: 
Conrad  Hollexheck,  Judge.     Affirmed. 

Edson  Rich  and  Martin  d  Bockes,  for  appellant. 

W.  H.  C.  Rice,  Elmer  E.  Ross  and  Patterson  d  Patter- 
fion,  contra. 

Rose,  J. 

The  relief  sought  is  an  injunction  against  the  treasurer 
of  Merrick  county  to  prevent  him  fr.nn  collecting  unpaid 
tax«\s  levied  in  1911  for  township  purposes  on  plaintifTs 
proi)erty  in  four  townships.  The  revenue  law  authorizes  a 
township  at  a  town  meeting  to  determine  the  amount  of 
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money  needed  for  township  purposes,  requires  the  town 
board  to  certify  the  result  to  the  county  clerk,  and  im- 
poses upon  the  county  board  the  duty  of  levying  the  neces- 
sary taxes.  For  the  year  1911  plaintiff  paid  what  would 
amount  to  a  2-miIl  levy  on  the  assessed  valuation  of  its 
property  in  each  of  the  four  townships,  and  assails  all 
taxes  in  excess  thereof  as  illegal.  The  name  of  the  town- 
ship, the  number  of  mills,  the  tax  levied,  the  amount  paid 
and  the  balance  unpaid  are:  Central:  5  mills;  tax  levied, 
$485.90;  amount  paid,  f  194.3(5;  balance,  f 291.54.  Chap- 
man: 8  mills;  tax  levied,  |1,260.76;  amount  paid,  |315.19; 
balance,  |945.57.  Vieregg:  3  mills;  tax  levied,  |325.08; 
amount  paid,  $216.72;  balance,  $108.36.  Prairie  Island: 
5  mills;  tax  levied,  $31.70;  amount  paid,  $19.02;  balance, 
$12.68.  The  substance  of  what  was  certified  by  each  town 
clerk  to  the  county  clerk  as  the  basis  of  a  levy  follows: 
Central  township:  There  was  a  5-mill  levy  voted  at  the 
annual  town  meeting  "for  a  general  fund."  Chapman 
townsliip:  Chapman  township  levied  8  mills  "for  all  pur- 
poses" at  the  r^ular  annual  meeting.  Vieregg  township: 
Had  the  annual  meeting  March  7  and  the  levying  of  "tax 
was  3  mills."  Prairie  Island  township:  The  following 
tax  was  levied  "for  general  fund:"  5  mills.  There  is  no 
dispute  about  the  facts.  Certificates  of  the  town  clerks, 
records  of  the  county  board,  and  other  proofs  showing 
the  facts  summarized  ywre  introduced  in  evidence  and 
are  not  controverted.  Plaintiff,  as  indicated  by  its  plead- 
ings and  argument,  took  the  position  that  the  certificates 
of  the  town  clerk  were  jurisdictional,  that  they  should 
have  enumerated  the  several  township  funds  to  be  raised 
by  taxation  and  stated  the  amount  required  for  each,  and 
that  therefore  they  were  insufficient  to  authorize  the 
levies  made.  As  to  the  township  taxes,  an  injunction  was 
denied,  and  plaintiff  has  appealed. 

One  of  the  points  argued  is  stated  thus:  "The  pur- 
pose for  which  the  tax  is  levied  has  not  been  fixed  and 
determined  by  the  township  at  its  annual  meeting  as 
required  by  law,"     The  (mly  proofs  offered  to  establish 
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this  assertion  are  the  certificates  of  the  town  clerks,  and 
it  is  insisted  that  they  are  conclusive.  Are  they?  The 
question  presented  requires  consideration  of  the  powers 
and  duties  of  a  township,  of  its  clerk,  and  of  the  county 
board,  in  relation  to  taxation.  The  electors  present  at 
the  annual  town  meeting  have  power:  "To  direct  the 
raising  of  money  by  taxation  for  the  following  purposes? : 
1st.  For  constructing  and  repairing  roads  and  bridges 
witliin  the  town  to  the  extent  allowed  by  law.  2d.  Poi 
the  prosecution  or  defense  'of  suits  by  or  against  the  town 
or  in  which  it  is  interested.  3d.  For  any  other  purpcise 
required  by  law.  4th.  For  the  purpose  of  building  or 
repairing  bridges  over  streams  dividing  said  town  from 
any  other  town.  5th.  For  the  support  of  the  poor  within 
the  town;  provided,  that  when  the  county  board  of  any 
county  sliall  have  established  a  poorhoijse  undpr  any  stat- 
ute law  of  this  state,  the  support  of  the  poor  shall  be 
provided  for  by  the  county  board,  and  no  taxes  for  that 
purpose  shall  be  voted  by  the  electors  at  town  meetings 
except  sufficient  to  provide  temporary  relief.  6th.  For  the 
compensation  of  town  officers  at  tlie  rate  allowed  by  law, 
and  when  no  rate  is  fixed  for  such  amount  as  the  electors 
may  direct."  Comp.  St.  1911,  ch.  18,  art.  IV,  sec.  22. 
Anotlier  section  of  the  statute  provides:  "The  moneys 
necessary  to  defray  the  town  charges  of  each  towij  shall 
be  levied  on  the  taxable  property  in  such  town,  in  the 
manner  prescribed  by  law  for  raising  revenue.  The  rate 
of  taxes  for  town  purposes  shall  not  exceed,  for  roads,  ten 
mills  on  each  dollar  of  the  valuation;  for  bridges,  two 
mills  on  each  dollar  of  the  valuation;  for  all  other  pur- 
poses, two  mills  on  each  dollar  of  the  valuation.  The 
electors  at  the  annual  town  meeting  shall  determine  the 
amount  of  mcmey  necessary  to  be  levied  for  each  fund  for 
town  purposes,  and  the  town  board  shall  certify  to  the 
county  clerk,  the  aumunt  of  moneys  voted  to  be  raised  at 
the  annual  town  meeting  for  each  of  said  funds,  and  said 
amounts  shall  be  levied  by  the  county  board  on  taxable 
property  in  such  townships  and  collected  as  other  taxes 
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provided,  however,  that  said  amount  shall  not  exceed 
fourteen  mills  on  the  dollar  valuation  as  assessed  and 
equalized."  Comp.  St.  1911,  ch.  18,  art.  IV,  see.  58.  The 
town  clerk  is  made  the  custodian  of  all  records,  books  and 
papers  of  the  town.  Comp.  St.  1911,  ch.  18,  art.  IV,  sec. 
47.  His  duties  are  further  defined  by  the  following  sec- 
tions: "The  town  clerk  last  before  elected  or  appointed 
shall  be  the  clerk  of  the  town  meeting,  and  shall  keep 
faithfully  minutes  of  its  proceedings,  in  which  he  shall 
enter  at  length  every  order  or  direction  and  all  rules  smd 
regulations  made  by  such  meeting,  and  the  same  shall  be 
signed  by  himself  and  the  moderator."  Comp.  St.  1911, 
ch.  18,  art.  IV,  sec.  32.  "The  nnnutes  of  the  proceedings 
of  every  town  meeting,  subscribed  by  the  moderator  and 
clerk  of  such  meeting,  shall  be  filed  in  the  office  of  the 
town  clerk  within  ten  days  after  such  town  meeting." 
Comp.  St.  1911,  ch.  18,  art.  IV,  sec.  39. 

Authority  to  certify  to  the  county  clerk  "the  amount  of 
money  necessary  to  be  levied  for  each  fund  for  town  pur- 
poses" is  found  in  the  following  statutory  provisions: 
"The  proper  authorities  of  cities,  villages,  townships,  and 
districts  authorized  by  law  to  vote  bonds  or  assess  taxes, 
except  such  cities  as  are  authorized  by  law  to  levy  and 
collect  their  own  taxes  for  municipal  and  school  purposes, 
shall  annually,  on  or  before  the  first  Monday  in  June, 
certify  to  the  county  clerk  the  several  amounts  whicli 
they  severally  require  to  be  raised  by  taxation,  including 
all  amounts  due  upori  legal  and  valid  bonds  outstanding 
against  such  corporation;  provided,  that  school  district 
taxes  shall  be  certified  to  the  county  clerk  on  or  before  the 
first  Monday  in  July."  Comp.  St.  1911,  ch.  77,  art.  I,  sec. 
138.  The  power  of  the  county  board  to  make  the  neces- 
sary levy  for  township  purposes  is  granted  by  the  revenue 
law  in  the  following  language:  "On  the  last  day  of  sit- 
ting as  a  board  of  equalization  the  county  board  shall 
levy  the  necessary  taxes  for  the  current  year,  including 
all  county,  townsliip,  city,  school  district,  precinct,  vil- 
lage, road  district,  and  other  taxes  required  by  law  to  be 
55 
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certified  to  tlie  county   clerk  and  levied  by  tlie  county 
board.''    Comp.  St.  1911,  cb.  77,  art.  I,  sec.  136. 

Tbe  statutes  make  it  plain  that  the  sovereign  power  to 
determine  what  proportion  of  the  property  in  a  township 
shall  be  taken  from  the  owners  in  the  form  of  taxes  for 
townsliip  purjioses  has  been  committed  by  the  legislature 
to  the  electors  at  the  town  meeting.  What  the  town  clerk 
is  authorized  to  do  is  to  make  and  keep  a  proper  reirord  of 
the  proceedings  and  to  properly  certify  to  the  county 
clerk  the  r(\sult  in  regard  to  taxation.  The  action  of  the 
town  meeting,  and  not  the  certificate  of  the  town  clerk,  is 
tlie  foundation  of  the  levy.  Any  error,  irregularity  or 
informality  in  the  certificate  should  not  deprive  the  town- 
ship of  revenue  essential  to  township  government,  if  the 
(bounty  board  in  fact  levied  taxes  in  conformity  with  legal 
proceedings  of  the  town  meeting.  If  its  record  is  con- 
sidered to  be  the  evidence  of  what  was  done,  instead  of 
the  clerk's  certificate,  plaintiff  adduced  no  proof  to  show 
that  the  electors  did  not  determine  the  specific  sums  re- 
(luired  for  each  purpose  for  which  taxes  are  leviable.  The 
statute  declares  that  a  14-mill  levy  is  the  limit  of  taxa- 
tion for  township  puri)oses  and  the  record  shows  that  an 
estimate  of  8  mills  was  the  highest  rate  fixed  in  any  of 
the  townships  named.  If  the  township  and  the  taxing 
officers  exercised  their  powers  lawfully,  the  levies  are 
valid.  In  absence  of  proof  to  the  contrary  the  validity  of 
the  taxes  will  be  presumed.  Plaintiff  has  the  burden  of 
proving  they  are  illegal.  On  thirf  subject  the  supreme 
court  of  Illinois  ruled:  "One  objecting  to  the  enforce- 
ment of  a  tax  has  the  burden  of  showing  its  invalidity, 
since  the  presumption  is  that  the  tax  is  just  and  that  all 
officers  who  have  had  any  official  connection  with  it  have 
properly  discharged  their  duties."  People  v.  Keener,  194 
111.  16.  ^ 

With  the  exception  of  the  certificate  of  the  town  clerk, 
l)laintifF  offered  no  proof  to  show  the  procet^dings  of  the 
(own  meeting.  ITad  the  town  clerk  certified,  and  the 
county  board  levied,  a  tax  in  excess  of  the  amount  de- 
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termined  by  the  town  meeting,  plain tiflf,  to  prevent  en- 
forcement of  the  illegal  tax,  could  have  shown  by  the 
record  of  the  town  meeting  that  the  clerk's  certificate  was 
false.  This  doctrine  was  announced  by  the  supreme  court 
of  Illinois  in  the  following  language:  "The  record  of  a 
town  meeting  is  competent  to  contradict  the  certificate  of 
a  town  clerk  to  the  levy  of  a  tax,  where  the  first  step  in 
tlje  levy  can  be  taken  only  at  a  town  meeting,  and  a  record 
of  every  order  or  direction  made  by  such  meeting  must  be 
kept."  Baltimore  &  0.  8.  W,  R.  Co.  v.  People,  156  111. 
189. 

In  the  early  history  of  this  court  the  same  principle 
was  stated  in  this  form:  "By  section  forty-four  of  the 
school  law,  the  director  is  required  to  keep  a  record  of  all 
the  ^proceedings  of  the  district  in  a  b<K)k  to  be  kept  for 
that  purpose,'  and  it  is  to  this,  and  this  alcme,  that  resort 
must  be  had  to  ascertain  what  the  district Jias  done,  wliat 
taxes  have  been  voted,  and  for  what  particular  purposes 
they  were  levied."  Burlington  &  if.  R.  R,  Co.  v.  Lan- 
caster County^  4  Neb.  293. 

Plaintiff  has  proved  nothing  to  show  that  the  taxes,  if 
collected,  will  not  be  lawfully  expended  pursuant  to  tlie 
directions  of  the  town  meeting  for  the  specific  purposes 
enumerated  in  the  statutes.  The  levies  being  within  tlie 
statutory  limit,  the  presumption  being  that  they  are  valid, 
the  foundation  of  the  taxes  being  the  proceedings  of  the 
town  meeting  and  the  statute  requiring  a  public  record 
thereof,  the  burden  was  on  plaintiff  to  show  that  the 
levies  did  not  conform  to  the  action  of  the  town  meeting, 
and,  for  the  purpose  of  proving  that  fact,  informal  and 
irregular  certificates  of  the  town  clerk  are  insufficient. 
For  plaintiff's  failure  to  maintain  the  burden  of  proof, 
the  injunction  was  properly  denied. 

A  decision  based  on  the  sufficiency  of  the  certificates  of 
the  town  clerks  must  also  be  adverse  to  plaintiff.  The 
statutes  have  conferred  on  the  people  of  a  township  the 
power  to  impose  upon  themselves  taxes  for  local  purposes. 
It  IS  understood  that  such  power  will  often  be  exercised 
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by  persons  wlio  are  not  familiar  with  the  teclinicalities  of 
the  law  and  who  do  not  express  themselves  in  accurate 
language.  The  proceedings  of  the  town  meetijig  and  the 
acts  of  town  oflQcers  should  therefore  be  liberally  con- 
strued with  a  view  to  upholding  the  transaction  of  es- 
sential public  business.  In  discussing  this  subject,  Judge 
Cooley  in  his  work  on  Taxation  Si\id:  ^'In  voting  the  tax 
the  people  will  be  acting  in  their  political  capacity,  ajid 
theii'  action  is  to  be  favorablv  construed,  and  not  to  be 
overruled  or  set  aside  by  judicial  or  any  other  authority, 
so  long  as  they  keep  within  the  limits  of  the  power  be- 
stowed upon  them.  Technical  defects  and  irregularities 
should  be  overlooked,  so  long  as  the  substance  of  a  good 
vote  sufficiently  appears,  for  tlie  obvious  reason  that  local 
business  is  hirgely  and  of  necessity  in  the  bands  of  plain 
people  who  are  unskilled  in  the  technicalities  of  law  and 
unaccustomed  to  critical  or  even  accurate  use  of  lan- 
guage." 1  Cooley,  Taxation  (3d  ed.)  p.  573. 

The  certificate>s  were  obviously  intended  to  indicate  the 
number  of  mills  leviable  for  all  township  purposes,  and 
the  county  board  apparently  so  understood  them.  An 
interj>retation  in  harmony  with  the  views  of  Judge  Cooley 
leads  to  a  holding  that  the  failure  of  the  town  clerk  to 
enumerate  the  several  purposes  for  which  the  taxes  were 
needed  and  to  state  the  amount  required  in  each  fund  did 
not  invalidate  the  levy,  since  the  limitation  prescribed  by 
law  was  not  exceeded.  V^^e^ion  Lumber  Co.  i?.  Township 
of  Mnnisxng^  123  ]\Iich.  138.  Referring  to  the  report  of 
taxes  voted  by  a  school  district,  it  was  said  in  Burlington 
d  M.  R.  R.  Go,  V.  Lancaster  Cmuity,  4  Neb.  293:  "We  do 
not  think  it  was  intended,  nor  would  it  be  reasonable 
to  require  tlrat  an  itemized  statement  be  given  of  the 
purposes  for  which  the  funds  were  intended.  It  certainly 
could  be  of  no  practical  use  whatever,  and  the  omission 
to  do  so  could  work  no  possible  injury  to  any  one," 

The  fact  that  the  town  clerk  reported  the  necessary 
number  of  mills  as  the  basis  of  a  levy,  instead  of  stating 
the  gross  sum  rc^quired  for  each  purpose,  did  not  inyali- 
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date  the  taxes.  This  question  was  once  considered  by 
Judge  Brewer,  who  said:  "Another  objection  is,  that  it 
appears  from  the  certificates  sent  by  the  county  clerk 
of  the  one  county  to  the  county  clerk  of  the  other,  that 
the  county  commissioners  in  making  the  levy  simply 
fixed  the  rate  per  cent.,  instead  of  determining  the 
amount  to  be  raised  for  these  several  indebtednesses.  We 
cannot  think  this  a  substantial  defect;  having  the  as- 
sessed value  of  the  property  before  them,  it  can  make  no 
substantial  difference  whether  the  resolution  of  the  com- 
missioners declared  that  so  much  money  in  gross  must 
be  raised,  or  that  a  certain  rate  per  cent,  be  levied  for  such 
tax;  the  result  is  the  same,  and  a  mere  difference  in  the 
form  of  the  expression  ought  not  to  weigh  against  the 
substantial  rights  of  either  party."  Commismoners  of 
Marion  County  v.  Commissioners  of  Harvey  County,  20 
Kan.  181,  202. 

For  the  reasons  given,  an  injunction  to  prevent  the 
collection  of  township  taxes  was  properly  denied. 

Affirmed. 
Hamer,  J.,  dissents. 

Pawceit,  J.,  dissenting. 

To  mv  mind  there  was  scarcelv  a  sen^blance  of  com- 
plianee  with  the  law  by  either  the  voters  or  the  clerk. 


Mary  A.  Trainor  rt  al.,  appellants,  v.  Maverick  Loan 
&  Trust  Company  et  al.,  appellees. 

Piled  January  16, 1913.    No.  16,826. 

1.  Judgment:  Rba  Judicata.  "A  cause  of  action,  once  finally  deter- 
mined between  the  parties  on  the  merits,  cannot  afterwards,  so 
long  as  such  Judgment  remains  in  force,  be  litigated  by  new  pro- 
ceedings, either  before  the  same  or  any  other  tribunal."  Yates  v. 
Jonei  Nat,  Bankf  74  Neb.  784. 
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2.  :    .    "The  foregoing  rule  applies,  not  only  to  Judgments 

which  are  the  result  of  a  trial  of  issues  of  fact,  but  also  to  judg 
ments  on  demurrer,  where  such  judgments  go  to  the  merits  of  the 
case;  but  a  Judgment  on  a  demurrer,  which  is  based  on  a  technical 
defect  of  pleading,  a  lack  of  Jurisdiction,  or  the  like,  does  not  In- 
volve the  merits  ot  the  controversy,  and  will  not  support  the  plea 
of  res  judicata"    Yates  v.  Jones  Nat,  Bank,  74  Neb.  734. 

Appeal  from  the  district  court  for  Box  Butte  county: 
William  H.  Wbstoveb,  Judge.    Affirmed. 

L.  A.  BeiTij  and  Wright  &  Duffie,  for  appellants. 

Albert  W.  Vrites,  G.  Patterson  and  William  Mitchell, 
contra, 

Fawcett,  J. 

In  190()  the  plaintiffs  in  the  present  suit  brought  suit 
in  the  district  court  for  Box  JJutte  county  against  tlie 
present  defendant,  tlie  Maverick  Loan  &  Trust  Company, 
to  re(H)ver  the  same  land  in  controversy  here.  They  were 
defeated  in  the  district  court,  and  upon  appeal  to  this 
court  the  judgment  below  was,  on  February  6,  1908, 
affirmed.  Trainor  v.  Maverick  Loan  d  Trust  Co.,  80  Neb. 
(>26.  The  mandate  of  this  court,  dated  March  20,  1908, 
was  filed  in  the  district  court  for  Box  Butte  countv  March 
21,  1908.  On  November  25,  1908,  the  Maverick  Loan  & 
Trust  Company  conveyed  the  land  to  the  defendant  Al- 
fred R.  Wilson,  who  immediately  recorded  his  deed  and 
went  into  possession  of  the  premises.  On  June  5,  1909. 
the  plaintiffs  commenced  tlie  present  suit,  making  the 
^[averick  Loan  &  Trust  Company  and  Alfred  R.  Wilson 
defendants.  Defendants  each  answered  separately  and, 
auKmjG:  otlier  things,  pleaded  the  final  dispo.sition  of  the 
former  case  as  rc.^  judicata.  If  this  plea  is  g')od,  then,  as 
stated  by  counsel  for  plaintiff  in  his  brief:  "There  is  no 
occasion  for  delving  deeper  into  the  matter."  We  think 
the  plea  must  he  sustained. 

For  a  statement  of  the  ground  upon  which  plaintifff? 
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are  seeking  to  recover  the  land,  we  refer  to  our  former 
opinion.  The  petition  in  the  former  suit  alleges  the  death 
of  William  H.  Trainor;  that  plaintiffs  are  his  heirs;  that 
at  the  time  of  his  death  he  was  the  owner  of  the  land  in 
controversy;  that  plaintiffs  had  never  sold  their  interest 
in  the  land  and  were  at  the  time  of  the  commencement  of 
the  suit  owners  of  the  same;  the  purchase  by  defendant 
Maverick  Loan  &  Trust  Company  of  the  lands  at  tax 
sale;  the  amount  paid  for  the  same;  the  amount  of  sub- 
sequent taxes  paid;  the  publicatiim  in  1905  of  the  notice 
to  redeem  and  attached  copy  of  the  notice  to  the  petition ; 
the  surrender  of  the  county  treasurer's  certificate  of  tax 
sale,  which  is  made  a  part  of  the  petition,  and  the  demand 
on  the  treasurer  for  a  tax  deed;  that  the  treasurer  ex- 
ecuted and  delivered  to  said  defendant  a  tax  deed,  which 
is  attached  to  their  petition;  that  defendant  claimed  to  be 
the  owner  of  the  land  by  reason  of  such  deed;  that  the 
sections  of  the  statute  under  which  the  sale  was  nmde  and 
deed  issued  were  unconstitutional;  that  an  attempt  was 
being  made  to  deprive  plaintiffs  of  their  title  and  vested 
right  in  the  land  without  due  process  of  law;  that,  al- 
though the  deed  issued  by  the  treasurer  "was  a  deed  in 
form,  it  was  in  truth  and  fact  a  mortgage,  if  anything, 
securing  the  amount  of  taxes,  interest  and  costs  paid  by 
the  defendant,  Maverick  Loan  &  Trust  Co.,  under  and  by 
virtue  of  said  county  treasurer's  certificate  of  tax  sale;" 
that  the  county  treasurer  did  not  own  the  land,  had  no 
right,  title  or  interest  in  the  same,  and  could  not  by  the 
deed  referred  to  convey  or  give  to  the  defendant  any  right 
or  interest  in  the  same;  tliat  the  attempt  of  the  county 
treasurer  so  to  do  was  without  authority,  unconstitutional 
and  c(mtrary  to  section  3,  art.  I  of  the  constitution;  that 
the  amount  due  the  Maverick  Loan  &  Trust  Company  for 
delinquent  and  subse(iuent  taxes,  interest  and  costs  was 
the  sum  of  |14.60,  "wliicli  said  sum  is  probably  secured 
by  said  deed  on  said  described  land  which  was  issued  in 
lieu  of  said  county  treasurer's  certificate  of  tax  sale;" 
that  thev  tendered  the  said  sum  of  $14.60  to  tlie  defend- 
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ant  llaverick  Loan  &  Trust  Company,  and  demanded 
tliat  said  defendant  reconvey  tUe  said  premises  to  plain- 
tiffs or  to  the  county  treasurer  of  Box  Butte  county,  and 
surrender  said  deed  to  the  county  treasurer  for  cancela- 
tion; that  they  also  tendered  the  said  sum  of  |14.60  to  the 
county  treasuier  for  the  use  and  benefit  of  the  defendant, 
and  demanded  that  the  treasurer  recall  said  deed  and  can- 
cel the  same  and  issue  to  them  a  redemption  certificate; 
tliat  they  were  ready  to  pay  defendant  whatever  might  be 
justly  due  it  for  taxes,  interest  and  costs,  and  brought  into 
court  the  sum  of  $14.60  and  deposited  the  same  with  the 
clerk.  The  prayer  of  tlie  petition  was :  That  an  account  be 
J;aken  of  the  amount  due  defendant,  and  that  upon  payment 
of  the  amount  defendant  be  required  to  reconvey  the  prem- 
ises to  plaint itf;  that  possession  of  the  premises  be  de- 
livered to  plaintiff;  tliat  if  defendant  refused  to  reconvey 
the  court  enter  a  decree  to  take  the  place  of  such  deed; 
that  the  court  find  the  deed  to  be  only  a  mortgage,  and 
that  defendant  has  no  right,  title  or  interest  in  the  land 
except  as  a  mortgagee;  that  the  deed  be  set  anide  and  be 
declared  null  and  void,  and  the  cloud  cast  upon  plain- 
tiffs' title  by  said  deed  be  removed,  and  that  the  law 
under  which  the  deed  was  is>iued  be  found  to  be  uncon- 
stitutional; *^tluit'the  title  to  said  premises  may  be 
quieted  and  confirmed  in  plaintiffs,  and  that  plaintiffs 
nmy  be  allowed  to  redeem  said  premises  from  said  alleged 
deed,  and  for  such  otlier  and  further  relief  as  may  be 
just  and  equitable."  To  that  petition  the  defendant  filed 
a  general  demurrer  which  was  sustained,  and,  plaintiffs 
refusing  to  plead  further,  but  electing  to  stand  upon  their 
petition,  the  suit  was  dismissed  at  their  costs.  The  judg- 
ment w  as,  as  before  stated,  affirmed  by  this  court. 

After  the  mandate  w^ent  down,  nothing  further  w^as 
done  by  plaintiffs  until  June  5,  1909,  which  was  more 
than  six  months  after  the  Maverick  Loan  &  Trust  Com- 
pany, evidently  deeming  the  litigation  at  an  end,  had  con- 
veyed the  land  to  the  defendant  WiLson,  when  plaintiffs 
filed  the  petition  in  this  suit.     In  the  present  petition, 
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after  setting  ant  the  prelimimiries,  as  in  the  totmer  suit, 
it  is  alleged  iA  paragraph  4  that  the  treasurer's  deed  to 
defendant  Maverick  Loan  &  Trust  Company  is  void  be- 
cause: The  taxes  i\*ere  not  duly  and  legaHy  assessed; 
the  sale  was  not  duly  and  legally  advertised;  that  there 
is  no  proof  of  publication  on  file  in  the  office  of  the  treas- 
urer, nor  proof  of  any  dlelinquent  taxes  purporting  to 
cover  the  taxes  included  in  the  4eed>  or  that  the  real 
estate  was  subject  to  sale  or  would  be  sold  for  taxes;  that 
no  notice  or  proof  was  placed  on  file  in  the  office  of  the 
treasurer  showing  the  amount  of  taxes  against  the  real 
eiBtate  for  the  years  covered  by  the  deed;  that  no  notice 
was  served  upon  plaintiffs  by  publication  or  otherwise 
that  a  tax  deed  was  about  to  issue;  that  no  notice  was 
served  upon  the  occupant  of  the  land  that  taxes  were 
delinquent  or  tliat  the  defendant  Maverick  I^oan  &  Trust 
Company  would  apply  for  a  tax  deed  or  that  a  deed  was 
about  to  issue ;  that  no  proof  of  service  of  the  application 
of  the  Maverick  Loan  &  Trust  Company  for  a  tax  deed 
or  that  a  tax  deed  was  about  to  issue  was  placed  on  file 
in  the  treasurer's  office;  that  prior  to  issuance  of  the  deed 
no  proof  was  on  file  with  the  treasurer  that  any  service 
h9A  been  made  on  the  occupant  of  the  land  of  the  applica- 
tion for  a  deed,  or  that  a  deed  Was  about  to  issue;  that 
the  treasurer  had  no  evidence  on  record  in  his  office  upon 
which  to  base  the  issuance  of  the  deed ;  that  the  deed  wa« 
prttnaturely  issued — in  less  than  two  years  from  the  date 
of  tax  sale  certificate  and  less  than  two  years  from  date  of 
sale.  By  paragraph  5  they  again  allege  that  they  ten- 
dered the  Maverick  Loan  &  Trust  Company  |14.60,  and 
on  Jui^e  5,  1909,  tendered  to  defendant  Wilson  f22.50, 
the  same  being  the  total  amount  of  all  sums  expended  by 
Maverick  Loan  &  Trust  Company  for  taxes  on  the  land, 
together  with  lawful  interest  thereon.  By  paragraph  6 
they  alleged  that  prior  to  March  1,  1906,  plaintiffs  were 
in  the  open  and  notorious  possession  of  the  land:  by 
paragraph  7,  tliat  defendants  are  attempting  to  perma- 
nently exclude  plaintiffs  from  ownership  and  possession; 
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tliat  demand  has  been  made  on  defendant  Wilson,  now 
in  iK)H8c»ssion,  that  he  turn  the  same  over  to  plaintiflFs;  by 
paragrapli  8,  that  plaintiffs  have  no  adequate  remedy  at 
law.  The  prayer  demands  that  the  deed  from  the  treas- 
urer to  defendant  Maverick  Loan  &  Trust  Company  be 
canceled;  that  the  deed  from  said  defendant  to  the  de- 
fendant Wilson  Ik?  canceled;  that  the  mortgage  from  de- 
fendant Wils(m  to  defendant  Maverick  Loan  &  Trust 
Company  for  a  part  of  the  purchase  money  be  canceled; 
that  plaintiffs  be  adjudged  sole  owners;  that  defendants 
have  no  title;  that  plaintiffs  be  awarded  possession  and 
defendants  be  enjoined  fn>m  interfering  with  plaintiffs'* 
right  of  possession,  and  for  general  relief. 

The  above  statement  of  the  two  petitions  filed,  and  of 
the  relief  demanded  in  each,  would  seem  to  render  dis- 
cnssicm  unnecessary.  It  is  urged  that  the  decision  of  the 
former  case  in  this  court  decided  but  two  points,  viz.: 
"(1)  An  act  for  levj'ing  taxes  and  providing  the  means 
of  enforcement  is  within  the  unquestioned  and  unques- 
tionable power  of  the  legislature.  (2)  Due  process  of 
law  does  not  necessarily  require  a  judicial  hearing  in 
matters  of  taxation."  And  hence  the  plaintiffs  are  not 
now  precluded  tliereby  from  procc^ing  in  another  suit 
to  establish  their  right  to  the  possession  of  the  land  upon 
other  and  different  grounds  than  those  settled  by  the  de- 
cision in  this  court  in  the  former  case.  In  this  conten- 
tion we  are  unable  to  concur.  The  decision  of  this  court 
was  that  the  judgment  of  the  district  crmrt  be  affirmed ; 
and  the  mandate  commanded  the  district  court  without  de- 
lay to  carry  into  effect  its  judgment.  The  judgment  in  the 
district  court  adjudicated  adversely  to  plaintiffs  their 
right  to  relief  upon  any  grounds  demanded  in  the  prayer 
of  their  petition  as  above  set  out.  They  were  thereby  de- 
nied relief  nprm  their  sjiecific  demands;  that  an  account 
be  taken,  and  upon  payment  of  the  amount  expended  by 
defendant  that  it  be  required  to  reconvey  the  land  to 
plaintiffs;  that  the  possession  of  the  premises  be  delivere<l 
to  plaintiffs;  that  if  defendants  refused  to  convey   thp 
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court  enter  a  decree  in  lieu  tliereof ;  that  the  court  find 
the  deed  to  be  only  a  mortgage ;  that  the  deed  be  set  aside 
and  be  declared  null  and  void  and  the  cloud  cast  upon 
plaintiffs'  title  by  said  deed  be  removed;  that  the  law 
under  which  the  deed  was  issued  be  found  to  be  uncon- 
stitutional ;  that  the  title  to  the  premises  be  quieted  and 
confirmed  in  plaintiffs,  and  that  they  be  allowed  to  re- 
deem the  land  from  "said  alleged  deed." 

The  petition  in  the  former  suit  asked  that  the  tax  deed 
be  set  aside  for  several  reasons:  That  the  deed  was  only 
a  mortgage;  that  defendant  had  no  right  or  interest  in 
the  land  except  as  mortgagee;  that  the  deed  be  set  aside 
and  declared  void  and  the  cloud  cast  upon  plaintiffs'  title 
thereby  be  removed;  that  the  law  under  which  the  deed 
was  issued  be  found  to  be  unconstitutional ;  tlmt  the  title 
be  quieted  and  plaintiffs  allowed  to  redeem.  It  will  be 
seen  that  the  cause  of  action  was  in  equity  to  redeem  on 
account  of  the  invalidity  of  the  tax  deed,  and  the  allega- 
tion that  the  deed  was  void  is  the  peg  on  which  the  whole 
case  hung.  The  court  found  on  the  facts  stated  in  the 
petition  that  the  deed  was  valid  and  rendered  judgment 
of  dismissal.  The  demurrer  was  not  sustained  because 
the  suit  was  prematurely  brought,  or  for  any  defect  ap- 
parent upon  the  face  of  the  petition.  The  demurrer  went 
to  the  merits  of  the  facts  presented  and  upon  which  the 
whole  cause  of  action,  viz.,  the  right  to  have  the  deed  set 
aside,  was  based.  Tlie  judgment  upon  the  demurriT  was 
a  finding  and  judgment  that  upon  the  facts  recited  the 
alleged  cause  of  action  was  to  fail,  for  the  reason  that 
the  tax  deed  was  valid.  Tliis  being  so,  tlie  subject  matter 
of  the  suit  was  adjudicated  between  the  parties,  and  they^/ 
have  no  right  to  litigate  it  again.  In  2  Van  Fleet,  Former 
Adjudication,  sec.  304,  it  is  said:  "A  judgment  rendered 
for  the  plaintiff  for  want  of  an  answer,  upon  overruling 
a  demurrer  to  his  complaint  for  want  of  merits,  will  make 
the  matter  res  judicata;  and  the  same  is  true  in  respect 
to  a  final  judgment  for  the  defendant  upon  overruling  a 
demurrer  to  an  answer  or  plea  in  bar'' — citing  on  the  first 
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point  Johnson  v.  Pate^  90  N.  Car.  334;  and  upon  the 
second  point,  Wilson  v.  Hay,  24  Ind.  15G;  Coffin  v,  Knott, 
2  G.  Greene  (la.)  582,  52  Am.  Dee.  537;  Grand  Trunk 
R.  Co.  V.  McMillan,  16  Canada  S.  C.  543. 

In  presenting  tlieir  first  petition  plaintiffs  said,  in 
effect:  ^'Ilere  is  my  cause  of  action,  and  it  is  upon  these 
allegations,  and  these  alone,  that  I  claim  the  right  to  re- 
cover'' By  its  demurrer  to  that  petition  defendant  said, 
in  effect:  '^I>eeming  all  these  allegations  to  be  true,  they 
do  not  entitle  the  plaintiffs  to  recover."  The  court,  as- 
suming, for  the  purposes  of  the  demurrer,  that  the  al- 
legations of  the  petition  were  true,  held  that  they  did  not 
entitle  plaintiffs  to  recover,  or,  in  other  words,  did  not 
show  a  cause  of  action.  The  truth  of  the  allegations  be- 
ing thus  admitted,  the  case  stood  upcm  its  merits,  the 
same  as  if,  on  a  trial,  each  allegation  liad  been  proved, 
and  the  ruling  on  the  demurrer  was  an  adjudication  on 
the  merits  of  the  case.  Plaintiffs  might  then  have  amende  1 
their  petition,  and  presented  additional  allegations  setting 
out  the  facts  which  they  now  plead  in  their  second  peti- 
tion, all  of  which  facts  were  then  in  existence  and  a  mat- 
ter of  public  record.  This  they  declined  to  dx>,  but  stood 
upon  their  petition.  The  judgment  entered  was,  on  ap- 
peal to  this  court,  duly  aflSirmed.  We  see  no  escape  from 
the  conclusion  that  the  judgment  entered  upon  the 
former  hearing  was  a  final  adjudication  upon  the  merits 
of  plaintiff's  claim,  to  wit,  his  right  to  have  the  d(*ed 
canceled  and  that  he  be  permitted  to  redeem.  To  this 
effect  is  Gregory  v.  Woodworth,  107  la.  151,  from  which 
opinion  much  of  the  language  above  used  is  quoted.  The 
fact  that  the  Iowa  code  differs  slightly  from  ours  is  not 
material.  Under  the  reasoning  of  the  Iowa  court,  the 
decision  would  have  been  the  same,  regardless  of  the 
wording  of  the  code.  See,  also,  Yates  v.  Jones  Nat.  Banl\ 
74  Neb.  734,  and  cases  cited  on  page  743.  We  recognize 
the  exception  to  the  rule  that  a  judgment  on  a  demurrer, 
which  is  based  on  a  teclinical  defect  of  pleading,  a  lack  of 
jurisdiction,  or  the  like,  which  do  not  involve  the  merits 


Vol.  92]  JANUARY  TERM,  1913.  829 


Walker  t.  Hale. 


of  the  controversy,  will  not  support  the  plea  of  res  judi- 
cata. But  that  is  not  the  case  here.  As  stated,  the  de- 
murrer on  the  first  trial  between  these  parties  was  not 
sustained  because  the  suit  was  prematurely  brouglit,  nor 
for  any  defect  apparent  upon  the  face  of  the  petition.  If 
in  that  suit  they  did  not  see  fit  to  allege  specifically  the 
various  other  grounds,  then  shown  by  the  official  records 
of  the  county,  upon  which  tliey  now  claim  the  deed  was 
void  and  should  be  canceled,  that  was  clearly  their  own 
neglect.  They  could  not  split  their  cause  of  action  and 
litigate  the  matter  set  out  in  their  first  petition  to  final 
judgment  and  again  vex  their  former  adversary  with  an- 
otlier  suit  ba^d  on  the  same  wrong,  viz.,  the  withhold- 
ing from  plaintiffs  of  the  title  and  possession  of  the  lands 
in  controversy  under  a  deed  which  in  both  suits  they  al- 
leged was  a  nullity. 

APPIBMBH). 


ffiRAM  P.  Walker,  appellant,  v.  David  W.  Halb  bt  al., 

APPELLEES. 
Filed  January  16, 1913.    No.  16,902. 

1.  Witnesses:    Competency:    Principal  and  Agent.    The  fact  that  an 

agent  of  a  party  to  an  action  is  deceased  at  the  time  of  the  trial 
does  not  render  the  other  party  an  Incompetent  witness  by  whom 
to  prove  a  transaction  with  such  agent  during  his  lifetime  and 
while  engaged  in  the  business  of  his  principal. 

2.  Payment:   Authority  of  Agent.    "Where  one  has  placed  his  agent 

for  the  investment  of  money  in  notes  and  mortgages  in  such  a 
situation  that  persons  of  ordinary  prudence,  acquainted  with  busi- 
ness usages,  would  be  Justified  in  regarding  such  agent  as  having 
full  authority  with  reference  to  the  extension,  collection,  etc.,  of 
such  notes  and  mortgages,  payment  to  such  agent  will  be  deemed 
payment  to  the  principal."  Harrison  Nat.  Bank  v.  Austin,  65  Neb. 
632. 

3.  Principal  and  Agent:  Authority  of  Agent.    Whether  or  not  an  act 

is  within  the  scope  of  an  agent's  apparent  authority  is  to  be  deter- 
mined as  a  question  of  fact  from  all  the  circumstances  of  the 
transaction  and  the  business. 
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4.  Evidence  examined  and  set  out  in  the  (pinion,  held,  amply  sufflcient 
to  sustain  the  findings  and  judgment  at  the  district  court. 

Appeal  from  the  district  court  for  Clay  county: 
Leslib  G.  Hurd,  Jt^dgb.    Affirmed. 

Ambrose  0.  Epperson,  for  appellant 
8.  W.  Christy  and  L.  E.  Cottle,  contra. 

Fawcett,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Clay 
county,  to  foreclose  a  mortgage  upon  lots  8  and  9,  in 
block  12,  in  the  original  town  of  Ong,  in  said  county. 
From  a  decree  finding  that  the  note,  which  the  mortgage 
was  given  to  secure,  had  been  paid  and  dismissing  plain- 
tiff's suit,  plaintiff  appeals. 

The  petition  is  in  the  usual  form.  It  alleges  the  execu- 
tion of  the  note  and  mortgage  by  defendants  David  W. 
Hale  and  wife;  the  subsequent  sale  of  the  premises  by 
the  Hales  to  one  McCrain,  who  conveyed  to  one  Nearhood, 
who  conveyed  to  one  Arthur  B.  Smock;  that  the  Exchange 
Bank  of  Ong  is  the  record  holder  of  a  mortgage  given  to 
it  by  defendant  Smock.  Smock -and  his  wife  and  the 
bank  were  made  defendants.  The  bank  answered  sepa- 
rately, setting  up  its  mortgage  from  Smock,  and  prayed 
that,  in  case  a  decree  of  foreclosure  is  entered  in  favor 
of  plaintiff,  its  mortgage  should  be  taken  into  account 
The  defendants  Smock  answered,  alleging  ow^nership  of 
the  premises  by  defendant  Arthur  B.  Smock;  that  he  pur- 
chased the  same  subject  to  two  mortgages  from  his 
grantor  Nearliood  to  the  defendant  bank.  Further  an- 
swering, it  is  allegc^d  that,  at  the  time  the  note  and  mort- 
gage set  out  in  plaintiff's  petition  were  given  by  the  de- 
f(»ndants  FTale,  J.  ().  Walker  of  Ong  represented  the 
])laintiff  in  the  taking  of  said  note  and  mortgage,  and 
thereafter  oontinned  to  represent  plaintiff  in  the  collec- 
tion of  the  interest,  and  was  authorized  by  plaintiff  to 
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collect  and  receive  the  principal  of  said  note;  that  on  or 
about  the  first  day  of  June,  1905,  defendant  David  W. 
Hale  paid  to  J.  O.  Walker  $300  upon  the  principal  of  the 
note;  that  after  the  payment  of  the  f300  defendants  Hale 
sold  the  land  to  John  M.  McCrain,  subject  to  $300  re- 
maining unpaid  of  the  principal;  that  on  or  about  the 
6th  day  of  February,  1907,  McCrain  paid  the  plaintiff 
the  |300  and  interest  to  the  date  of  said  payment,  being 
the  balance  of  the  debt  represented  by  the  note,  "said 
payment  being  made  at  the  town  of  Ong,  Clay  county,  Ne- 
braska, to  J.  O.  Walker,  the  representative  of  the  plaintiff 
and  the  person  wlio  made  said  loan  and  who  had  collected 
all  the  interest  thereon  up  to  said  date;"  that  defendants 
purchased  the  premises  January  1,  1908,  went  into  pos- 
session thereof,  have  occupied  the  same  to  the  time  of 
filing  the  answer,  and  that  they  have  never  had  any 
notice  of  the  alleged  claim  of  plaintiff  until  the  bringing 
of  this  suit;  "neither  have  they  paid  anything  on  the 
principal  or  interest  of  said  alleged  claim;"  that  the  said 
J.  O.  Walker,  to  whom  Hale  and  McCrain  paid  the  debt, 
wa«  representing  the  plaintiff  at  Ong,  Nebraska,  in  the 
loaning  of  money,  in  the  collection  of  the  principal  and 
interest  on  said  loans  and  remitting  same  to  the  plaintiff, 
and  that  in  the  taking  of  the  uote.s  sued  on  and  the  mort- 
gage given  to  secure  the  same,  and  in  the  collection  of  the 
principal  and  interest,  the  said  J.  O.  Walker  was  the 
agent  and  representative  of  the  plaintiff  and  had  author- 
ity to  receive  the  money  so  paid  to  him  thereon  in  pay- 
ment, satisfaction,  and  discharge  of  the  indebtedness 
represented  by  said  note;  denied  all  other  allegations  in 
the  petition;  and  praj^ed  for  a  decree  that  the  indebted- 
ness represented  by  the  note  and  mortgage  had  been  fully 
paid  by  the  payment  to  J.  O.  Walker,  who  was  authorized 
by  plaintiff  to  collect  and  receive  the  same  in  discharge  of 
said  debt,  and  that  the  premises  described  in  plaintiff's 
petition  be  released  and  discharged  from  any  lien  under 
and  by  virtue  of  plaintiff's  mortgage;  that  the  mortgage 
be  canceled  of  record,  and  for  general  relief.     The  reply 
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to  the  answer  of  defendant  Smock  is  a  general  denial. 
Defendants  Hale  answered  that  the  making  of  said  loan 
and  all  other  transactions  in  connection  therewith  were 
had  and  done  with  J,  O.  Walker^  who  acted  for  and  rei>- 
resented  plaintiff  in  connection  therewith;  that  all  inter- 
est payments  made  by  the  defendants  lor  the  years  1901 
to  1905,  inclusive,  were  made  to  J.  O.  Walker;  allege  the 
payment  of  $300  of  th^  principal,  as  alleged  in  the  answer 
of  defendant  Smock,  and  the  sale  of  the  premises  to  Mc- 
Grain  subject  to  the  remaining  $300,  which  McOain  as- 
sumed and  agreed  to  pay.  The  trial  court  found  that,  at 
the  times  and  dates  alleged  in  plaintiff's  petition  and  the 
answer  of  Arthur  B.  Smock  and  Carrie  Smock,  J.  O. 
Walker  was  the  agent  of  the  plaintiff  at  Ong,  Nebraska, 
and  as  such  agent  was  authorized  to  make  loans^  collect 
principal  and  interest  thereon,  cancel  the  notes  and  enter 
satisfaction  of  mortgages;  ^^that  the  note  and  mortgage 
and  the  principal  debt  and  the  interest  thereon  were  paid 
to  J.  O.  Walker  as  alleged  in  the  answer  of  Arthur  B. 
and  Carrie  Smock,  and  is  a  complete  satisfaction  and 
discharge  of  said  debt,  and  said  defendants  are  entitled 
to  have  the  mortgage  canceled  of  record,"  and  entered  a 
decree  in  accordance  with  such  findings. 

J.  O.  Walker  was  plaintiff's  nephew,  and  cashier  of  the 
Exchange  Bank  of  Ong,  of  which  his  father,  plaintiff's 
brother,  was  president.  It  appears  from  the  evidence  that 
J.  O.  Walker  was  the  active  manager  of  the  bank  and  had 
the  unlimited  confid^ice  of  everybody  in  Ong  and  sur- 
rounding country.  He  died  on  or  about  December  17. 
1908,  and  it  was  then  discovered  that  through  his  skil- 
fully manipulated  and  systematic  dishonesty  a  large 
number  of  persons,  among  them  some  of  his  most  trust- 
ing relatives  and  friends,  were  defrauded  out  of  large 
sums  of  money,  aggregating  many  thousands  of  dollars. 
One  of  his  victims,  whom  he  had  deceived  for  many  years, 
and  who  must  now  suffer  the  loss  of  a  large  sum  of  money 
by  reason  of  the  confidence  which  he  placed  in  his  nephew, 
is  the  plaintiff  in  this  case.    J.  O.  Walker  seems  to  have 
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been  no  respecter  of  persons.  His  uncle,  with  his  thou- 
sands, and  the  poor  man  borrowing  a  few  hundred  dol- 
lars, alike  became  his  victims. 

The  first  point  urged  by  plaintiff  for  a  reversal  is  that, 
**if  J.  O.  Walker  was  the  agent  and  representative  of  the 
plaintiff  and  he  in  fact  received  and  failed  to  remit  to  the 
plaintiff  tlie  moneys  alleged  to  have  been  paid  him,  then 
upon  his  death  the  plaintiff  would  become  his  legal  rep- 
resentative," and  that  the  testimony  of  Hale  and  Mc- 
Crain  as  to  conversations  and  transactions  with  J.  O. 
Walker,  who  is  deceased,  is  barred  under  section  329  of 
the  code,  which  provides:  "No  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action  or  proceed- 
ing, when  the  adverse  party  is  the  representative  of  a 
deceased  person,  shall  be  permitted  to  testify  to  any 
transaction  or  conversation  had  between  the  deceased 
person  and  the  witness,  unless  the  evidence  of  the  de- 
ceased person  shall  have  been  taken  and  read  in  evidence 
by  the  adverse  party  in  regard  to  such  transaction  or 
conversation,  or  unless  such  representafive  shall  have  in- 
troduced a  witness  who  shall  have  testified  in  regard  to 
such  transaction  or  conversation."  No  time  need  be  spent 
upon  this  contention  for  three  reasons:  (1)  The  plain- 
tiff is  not  the  representative  of  tlie  decreased.  The  de- 
ceased in  his  lifetime  was  the  representative  of  plaintiff. 

(2)  Plaintiff  himself  testified  to  his  canvsixmdence  and 
dealings  with  J.  O.  Walker  in  reference  to  business  gen- 
erally and  the  note  and  mortgage  in  suit  in  particular. 

(3)  The  point  is  decided  adversely  to  i^laintiff's  conten- 
tion in  Oerman  Ins.  Co.  v.  Frederick,  57  Neb.  538,  where 
we  said:  "Objection  is  made  to  the  introduction  of  evi- 
dence as  to  the  transactions  of  the  insured  with  the 
agent,  on  the  ground  that  the  agent  was  dead  at  the  time 
of  trial.  This  fact  seems  to  have  been  assumed,  but  it  >vaa 
not  proved.  However,  the  statute  makes  sucli  testimrmy 
incompetent  only  where  the  adverse  party  is  the  repre- 
sentative of  tlie  deceased.  Here  that  was  not  the  case. 
The  deceased  in  his  lifetime  had  been  the  representative 
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of  tlie  adverse  party.  Perhaps  such  cases  oiiglit  to  be 
brought  within  the  statute,  but  they  are  not  uow  withia 
it." 

That  payment  of  the  full  amount  of  the  debt  represented 
by  the  note  aud  uiortgage  in  suit  wajs  made  to  J.  O. 
Walker  is  not  disi>uted.  The  onlj-  question  therefore  to 
be  detenu iued  in  this  case  is,  was  J.  O.  Walker,  at  the 
time  the  payments  were  made  to  him,  the  general  agent 
of  the  plaintiff,  at  Oug,  for  the  purpose  of  receiving  such 
payments,  and  were  Hale  and  McOain  justified,  at  the 
time  tliey  nuide  the  payments  to  him,  in  believing  that  he 
was  such  general  agent? 

It  is  argued  that  this  mortgage  was  given  directly'  to 
[plaintiff;  that  it  was  negotiated  through  J.  O.  Walker; 
that  for  a  nmnb(»r  of  years,  and  during  the  times  in  con- 
troversy, J.  O.  Walker  was  cashier  of  the  Exchange  Bank, 
and  that  the  fact,  if  it  is  established,  that  J.  O.  Walker 
acted  for  plaintiff  in  placing  the  loan  and  in  the  collec- 
ti(m  of  the   interest   would   he   insufficient   proof  of  his 
ag(»ncy  to  collect  the  principal.    It  is  contended  generally 
that  the  relation  of  principal  and  agent  between  plaintiff 
and  J.  O.  Walker  did  not  exist;  that  they  w^ere  doing 
businc^ss  at  arm's  length;  that  they  were  engaged  in  the 
l)urchase  and  selling  of  securities,  and  at  the  same  time 
J.  O,  Walker,  as  cashier  of  the  bank,  was  interest^nl  in 
furnishing  money  to  the  custonu^rs  of  the  bank,  and  that 
lie  was  availing  himself  and  his  customers  of  the  plain- 
tiff's funds  for  tliese  purposes;  that  plaintiff  testified  that 
he  and  J.  ().  Walker  did  not  always  pull  together;  that 
plaintiff   returned    papers   sometimes  that   did   not   suit 
liim;  that  J.  O.  Walker  did  not  have  entire  control  of  the 
papers;  that  plaintiff  did   not   permit  him  to  do  as   he 
pleased;  tliat  authority  was  given  with  reference  to  each 
jiarticular  matter  as  it  arose  and  no  general  authority 
was  giv(Mi;  tlmt  *-]^ljMMtilT  did  not  know  that  J.  O.  W^alker 
was  conducting  matters  in  n  criminal  way  until  after  the 
transnctioDs  iiii])."rtant   to  this  case  had  occurred."     The 
evidence  shows  that  plaintiff  made  over  100  loans  through 
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J.  O.  Walker.  Sixty-five  of  the  loans  were  taken  in  the 
name  of  plaintiff  direct,  wlnle  39  were,  as  shown  by 
plaintiff's  statement  from  his  books,  taken  in  the  name  of 
J.  O.  Walker  "for  the  use  of  plaintiff;"  that,  with  refer- 
ence to  the  latter  class  of  loans,  J.  O.  Walk^  would  write 
to  plaintiff  telling  him  of  the  loans  and  the  security,  and 
asking  if  plaintiff  desired  it;  that  if  approved,  and  (mly 
when  approved,  would  plaintiff  make  the  investment.  It 
is  also  urged  that  plaintiff  was  not  dealing  witli  J.  O. 
Walker  individually,  but  in  his  official  capacity  as 
cashier  of  the  bank,  and  that  the  bank  was  the  agent 
through  which  plaintiff  was  making  his  Nebraska  loans. 
We  are  a  little  at  a  loss  to  see  how  that  fact,  if  it  were  a 
fact,  could  militate  in  favor  of  plaintiff,  for,  if  the  bank 
was  his  agent  and  J.  O.  Walker,  who  was  the  cashier  and 
managing  officer  of  the  bank,  did  the  things  complaine:! 
of,  in  his  capacity  as  cashier,  still  the  defendants  would 
have  the  same  right  to  rely  upon  him  in  that  capacity  as 
they  would  if  he  were  acting  individually.  However  that 
may  be,  the  overwhelming  weight  of  the  evidence  clearly 
shows  that  plaintiff  was  not  transacting  his  business  with 
the  bank,  nor  with  J.  O.  Walker  as  cashier.  A  large  num- 
ber of  letters  written  by  plaintiff  to  J.  O.  Walker  were 
introduced  in  evidence,  and  it  was  stipulated  and  agreed 
that  plaintiff  wrote  him  at  least  a  total  of  200  letters  of 
like  tenor  during  the  years  that  plaintiff  was  transact- 
ing business  through  him.  Without  a  single  exception, 
those  letters  were  addressed  to  J.  O.  Walker  as  "Dear 
Nephew."  In  not  a  single  instance,  in  reference  to  the 
large  number  of  loans  that  were  made,  is  it  shown  that 
plaintiff  dealt  with  the  bank.  All  of  these  transactions 
were  with  J.  O.  Walker.  The  depositi(m  of  plaintiff  was 
taken,  in  which  he  testified:  "Q.  Mr.  Walker,  you  .say 
that  other  officers  of  the  bank  knew'  of  your  transactiims 
with  J.  O.  Walker,  in  regard  to  these  loans?  A.  Yes, 
sir;  his  father,  my  brother,  knew  it.  Q.  Isn't  it  a  fact 
that  your  brother  ^Tote  you  and  requested  you  not  to  be 
dealing  with  J.  O,  in  reference  to  the  bank  business?    A. 
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He  WTote  to  me,  but  he  didn't  tell  me  nut  to  buy  any  more 
of  their  papers;  their  notes.  *  *  *  Q.  Isn't  it  a  fact, 
too,  that  you  wrote  to  J.  O.  about  his  father  telling  j'ou 
that  he  didn't  want  you  and  J.  O.  to  deal  any  more  in 
the  hank  papers;  you  wrote  to  J.  O.  about  that?  A.  I 
did.  Q.  Did  y<m  ever  get  a  letter  from  him  about  it? 
A.  I  think  he  answennl  it.  Q.  You  haven't  that  letter 
with  you,  have  you.  A.  Xo.  Q.  You  dtm't  know  where 
it  is?  A.  No,  I  think  he  answerwl  me.  (J.  Do  you  know 
what  he  said;  what  J.  O.  said?  A.  I  don't  know  what 
he  said;  I  suppose  he  wasn't  pleased  with  his  father  that 
he  liad  given  me  such  instructions."  Notwithstanding 
this  oorresi)oiideuce,  plaintiff  continued  to  transact  his 
business  with  J.  O.  Walker  precisely  as  before.  Upon  tlie 
point  that,  even  if  J.  O.  Walker  was  the  agent  of  plain- 
tiff for  tlie  nuiking  of  loans  and  collecting  interest,  he 
was  not  thereby  emi)Owered  to  collect  the  principal  of 
any  loans,  phiintiff  himself  testified:  "Q.  Prom  the  time 
y(m  cominenciHl  to  loan  out  in  Nebraska  till  up  to  the  1st 
of  October,  1908,  did  you  ever  receive  any  remittance  of 
]>rincipal  or  any  part  of  the  principal  from  any  borrower 
direct?  A.  No,  sir.  Q.  Then,  all  the  interest  and  prin- 
cil)al,  whether  tlie  latter  was  paid  in  full  or  in  part,  was 
c*oUected  and  transmitted  to  you  by  J.  O.  Walker?  A. 
Yes,  sir."  The  business  relations  between  plaintiff  and 
J,  O.  Walkc^r  covered  a  period  of  about  15  years.  During 
that  time  plaintiff  had  loaned  through  him  more  than 
1100.000,  and  received  through  him  more  than  100  notes 
and  mortgages.  During  all  of  those  years  plaintiff  never 
collected  a  dollar  of  either  principal  or  interest  from  any 
borrower,  nor  did  he  ever  n(»tify  any  borrower  of  the  ma- 
turity of  any  note  or  interest  payment,  but  transacted 
all  of  that  business  thrcmgh  J.  O.  Walker. 

The  testimony  of  plaintiff  himself  shows  that  he  kept 
a  considerabh*  sum  of  money  on  deposit  in  the  bank,  of 
which  J.  O.  Walker  was  cashier,  which  money  was  kept 
there  for  the  purpose  of  making  Nebraska  loans.  As 
money  would  be  paid  in,  which  J.  O.  Walker  reported  to 
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Iiim,  it  Was  frequently  retained  by  J.  O.  until  it  was  re- 
loaned.  "Q.  You  don't  know  whether  he  kept  any  open 
account  in  your  name  or  in  J.  O.'s  name?  A.  I  couldn't 
tell  that.  Q.  You  didn't  stop  to  inquire  whether  he  kept 
it  in  his  own  name  or  in  your  name?  A.  i  don't  know, 
no.  *  •  •  Q.  As  a  matter  of  fact,  a  great  many  of 
his  mortgages  you  thought  you  were  entitled  to  you  never 
got?  A.  Yes,  sir.  Q.  In  fact,  you  <!orresi)onded  with 
him  about  that,  did  you  not?  A.  Yes,  sir.  Q.  And  re- 
buked him  for  it,  did  you  not?  A.  Yes,  sir;  I  insisted  on 
having  the  papers.  Q.  You  didn't  get  them?  A.  No,  sir. 
Q.  When  was  the  first  time  he  negle<*ted  to  send  you  the 
mortgage*  you  thouglit  you  were  entitled  to?  A.  I 
couldn't  answer  that.  Q.  As  early  as  1901?  A.  It  miglit 
have  been  about  that  time.  Q.  J.  O.  was  neglectful  about 
a  number  of  those  things?  A.  Yes,  sir.  Q.  In  fact,  he 
insisted  doing  as  he  pleased  in  those  things,  did  he  not? 
A.  It  appears  he  done  business  in  that  kind  of  a  way;  he 
had  his  own  time  and  way.  Q.  He  was  doing  tliat  since 
1901?  A.  Along  that  time,  I  suppose."  His  testimony 
also  shows  a  number  of  cases,  botli  as  to  loans  made  to 
him  direct  and  as  to  loans  made  U)  J.  O.  ^Valker  for  his 
use,  where  neither  the  mortgages  nor  assignments  were 
forwarded  to  him  by  J.  O.  It  sliows  at  least  one  instance 
where  J.  O.  accepted  payment  of  a  loan  before  its  matur- 
ity. Plaintiff  complained  to  him  about  this,  stating  in 
effect  that  he  would  have  preferred  to  carry  the  loan,  but 
nevertheless*  he  let  it  go.  Not  a  single  instance  is  shown 
by  him  where  he  ever  found  fault  with  or  criticised  J.  O. 
Walker  for  collecting  a  loan  which  was  due.  This  fact, 
together  with  the  fact  that  no  payment  of  principal  wai;* 
ever  made  to  him  except  through  J.  O.  Walker,  conclus- 
ively establishes  the  contention  of  defendants  that  J.  O. 
Walker  was  his  «tgent  for  all  purposes  relating  to  his  loan 
business  in  Nebraska.  It  seems  to  us  further  discussion 
is  unnecessary.  From  the  large  number  of  loans  made 
in  the  four  counties  tributary  to  Ong,  all  made  thrrmgh 
J.  O.  Walker,  everybody  in  that  part  of  the  state,  in  any 
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manner  interested  in  any  of  those  transactions,  was  per- 
fectly justified  in  believing  that  J.  O.  Walker  was  the 
«:eneral  agent  and  business  manager  of  the  plaintiff  in  the 
business  of  loaning  money  upon  real  estate,  and  in  some 
instances  upon  collateral  security.  Such  being  the  sit- 
uation and  the  relation  of  the  parties,  the  district  court 
was  right  in  finding  that  the  payments  made  by  Hale  and 
^IcCrain  to  J.  O.  Walker  were  payments  to  plaintiff. 

The  law  applicable  to  a  state  of  facts  as  above  outlined 
is  well  settled  in  this  jurisdiction:  First  Xat,  Bank  r. 
Rid  path,  47  Xeb.  96;  Thomson  t\  tiheUon,  49  Neb.  644; 
JJoH  V.  Schneider,  57  Xeb.  523;  Harrison  Nat.  Bank  r. 
Austin,  65  Neb.  632;  and  Pirie  v.  Mangus,  76  NeJ>.  83,  85, 
where  ^^e  said:  "The  appellee  claims  that  the  loan  com- 
pany had  no  authority  to  extend  the  time  for  the  pay- 
ment of  |500  of  tlie  principal,  nor  to  collect  any  part  of 
the  principal  or  interest  at  any  time;  and  in  his  deposi- 
tion states  tliat  no  such  authority  existed.  But  we  take 
into  ccmsideration  the  facts  testified  to  by  him,  and  other 
evidence  showing  the  relationship  which  existed  between 
him  and  the  loan  company,  rather  than  his  opinions  or 
conclusions  as  to  their  relations."  What  we  said  there 
we  repeat  here.  The  facts  testified  to  by  plaintiff  ,and 
the  character  of  the  relations  existing  between  himself 
and  J.  O.  Walker,  as  shown  by  an  abundance  of  evidence, 
completely  outweigh  the  statement  made  by  plaintiff  that 
no  autliority  existed  or  had  been  given  to  J.  O.  Walker 
to  collect  the  principal  of  any  of  his  loans. 

Tlie  situation  of  the  plaintiff,  who  is  undcmbtedly  an 
lionorable  business  man,  is  unfortunate;  but  if  the  law 
were  otherwise  tlian  herein  declared  the  situati(m  of  tlie 
defendants,  and  others  similarly  situated  in  and  about 
Ong,  would  be  deplorable. 

Tbe  judgment  of  the  district  court  is  not  only  right, 
under  the  law,  but  it  is  just. 

Affirmed. 
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Hiram  P.  Walker,  appellant,  v.  F.  Oscar  Rudd  bt  al., 

APPELLEES. 
Filed  January  16, 1913.     No.  16,903. 

1.  Principal  and  Agent:   Authority  of  Agent:    Evidencb.    "That  the 

party  to  whom  money  due  another  is  paid  is  not  in  possession  of 
the  instruments  by  which  the  Indebtedness  is  evidenced  is  not 
conclusive  of  the  question  of  the  authority,  or  lack  of  it,  in  the 
party  receiving  the  money  to  collect  it,  but  is  a  circumstance  or 
fact  to  be  considered  in  the  determination  of  such  question." 
Thomson  v,  Shelton,  49  Neb.  644, 

2.  :    Payment  :   Negligence.     Nor  is  the  fact  that  the  payor  of  a 

note  pays  the  amount  thereof  to  the  payee  or  his  agent,  without 
demanding  a  cancelation  and  return  of  the  note,  conclusive  evi 
dence  of  negligence  on  the  part  of  the  payor  in  making  such  pay- 
ment, but  the  question  of  negligence  or  want  of  negligence  is  to  be 
determined  as  a  question  of  fact  from  all  the  circumstances  of  tbe 
transaction  and  the  relation  of  the  parties  at  the  time. 

3.  Paragraphs  2  and  4  of  the  syllabus  in  Walker  v.  Hale,  ante,  p.  829, 

applied  to  this  case. 

Appeal  from  the  district  court  for  Clay  county:  Lbs- 
lie  G.  HURD,  Judge.     Affirmed. 

Amhrose  C.  Epperson^  for  appellant. 

M.  L.  Corey,  R.  D.  Sutherland  and  D.  T.  Barrett,  con- 
Ira. 

Fawcbtt,  J. 

In  tlie  main,  the  issues  and  tlie  evidence  in  this  case 
are  substantially  the  same  as  in  Walker  v.  II ale,  ante,  p. 
829.  The  judgment  of  the  court  below  was  the  same  in 
this  case  as  in  that,  and  a  similar  judgment  must  be  en- 
tered in  this  court.  We  deem  it  only  necessary  to  call 
atumtion  to  one  additional  defense  pleaded  in  this  case 
whicli  was  not  pleaded  in  that. 

The  note  and  mortgage  in  this  case  were  executed  and 
delivered  to  plaintiff  by  William  I.  and  Mary  E.  Pine. 
The  petition  alleges  that  after  executing  the  mortgage  the 
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4.  Bvidence  examined  and  set  out  in  the  opinion,  held,  amply  sufficient 
to  sustain  the  findings  and  judgment  of  the  district  court 

Appeal  from  the  district  court  for  Clay  county: 
Leslib  G.  Hurd,  JrDGB.    Affirmed. 

Ambrose  G.  Epperson,  for  appellant. 
S.  W.  Christy  and  L.  E.  Cottle^  contra. 

Fawcktt,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Clay 
county,  to  foreclose  a  mortgage  upon  lots  8  and  9,  in 
block  12,  in  the  original  town  of  Ong,  in  Siiid  county. 
Prom  a  decree  finding  that  the  note,  which  the  mortgage 
was  given  to  secure,  had  been  paid  and  dismissing  plafn- 
tiflf's  suit,  plaintiff  appeals. 

The  petition  is  in  the  usual  form.  It  alleges  the  execu- 
tion of  the  note  and  mortgage  by  defendants  David  W. 
Hale  and  wife;  the  subsequent  sale  of  the  premises  by 
the  Hales  to  one  McCrain,  who  conveyed  to  one  Nearhood, 
who  ccmveyed  to  one  Arthur  B.  Smock;  that  the  Exchange 
Bank  of  Ong  is  the  record  holder  of  a  mortgage  given  to 
it  by  defendant  Smock.  Smock '  and  his  wife  and  the 
bank  were  made  defendants.  The  bank  answered  sepa- 
rately, setting  up  its  mortgage  from  Smock,  and  prayed 
that,  in  case  a  decree  of  foreclosure  is  entered  in  favor 
of  plaintiff,  its  mortgage  should  be  taken  into  account 
The  defendants  Smock  answered,  alleging  ownership  of 
the  premises  by  defcMulant  Arthur  B.  Smock;  that  he  pur- 
chased the  same  subject  to  two  mortgages  from  his 
grant(U*  Nc^arliood  to  the  defendant  bank.  Further  an- 
swering, it  is  alleg<Hl  that,  at  the  time  the  note  and  mort- 
gage s(»t  out  in  plaintiff's  petition  were  given  by  the  de- 
fondants  Hale,  J.  O.  Walker  of  Ong  represented  the 
plaintilT  in  the  taking  of  said  note  and  mortgage,  and 
tliereafler  continued  to  represent  plaintiff  in  the  collec- 
tion of  the  interest,  and  was  authorized  by  plaintiff  to 
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collect  and  receive  the  principal  of  said  note;  that  on  or 
about  the  first  day  of  June,  1905,  defendant  David  W. 
Hale  paid  to  J.  O.  Walker  $300  upon  the  principal  of  the 
note;  that  after  the  payment  of  the  f300  defendants  Hale 
sold  the  land  to  John  M.  McCrain,  subject  to  $300  re- 
maining unpaid  of  the  principal;  that  on  or  about  the 
6th  day  of  February,  1907,  McCrain  paid  the  plaintiff 
the  1300  and  interest  to  the  date  of  said  payment,  being 
the  balance  of  the  debt  represented  by  the  note,  "said 
payment  being  made  at  the  town  of  Ong,  Clay  county,  Ne- 
braska, to  J.  O.  Walker,  the  representative  of  the  plaintiff 
and  the  person  who  made  said  loan  and  who  had  collected 
all  the  interest  thereon  up  to  said  date;"  that  defendants 
purchased  the  premises  January  1,  1908,  went  into  pos- 
session thereof,  have  occupied  the  same  to  the  time  of 
filing  the  answer,  and  that  they  have  never  had  any 
notice  of  the  alleged  claim  of  plaintiff  until  the  bringing 
of  this  suit;  "neither  have  they  paid  anything  on  the 
principal  or  interest  of  said  alleged  claim;'-  that  the  s.nid 
J.  O.  Walker,  to  whom  Hale  and  McCrain  paid  the  debt, 
wa«  representing  the  plaintiff  at  Ong,  Nebraska,  in  the 
loaning  of  money,  in  the  collection  of  the  principal  and 
interest  on  said  loans  and  remitting  same  to  the  plaintiff, 
and  that  in  the  taking  of  the  notes  sued  on  and  the  mort- 
gage given  to  secure  the  same,  and  in  the  collection  of  the 
principal  and  intc^rest,  tlie  said  J.  O.  Walker  w-as  the 
agent  and  represt»ntative  of  the  plaintiff  and  had  autlior- 
ity  to  receive  the  money  so  paid  to  him  thereon  in  pay- 
ment, satisfaction,  and  disdiarge  of  the  indebtedness 
represented  by  said  note;  denied  all  other  allegations  in 
the  petition;  and  prayed  for  a  decree  that  the  indebted- 
ness represented  by  the  note  and  mortgage  had  been  fully 
paid  by  the  payment  to  J.  O.  Walker,  who  was  authorized 
by  plaintiff  to  collect  and  receive  the  same  in  discharge  of 
said  debt,  and  that  the  premises  described  in  plaintiff's 
petition  be  released  and  discharged  from  any  lien  under 
and  by  virtue  of  plaintiff's  mortgage;  that  the  mortgage 
be  canceled  of  record,  and  for  general  relief.     The  reply 
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to  the  answer  of  defendant  Smock  ki  a  general  denial. 
Defendants  Hale  answered  that  the  making  of  said  loan 
and  all  other  transactions  in  connection  therewith  were 
had  and  done  with  J.  O.  Walker,  who  acted  for  and  rei>- 
resented  plaintiff  in  connection  therewith;  that  all  inter- 
est payments  made  by  the  defendants  lor  the  years  1901 
to  1905,  inclusive,  were  made  to  J.  O.  Walker;  allege  the 
payment  of  fSOO  of  tl^  principal,  as  alleged  in  the  amswer 
of  defendant  Smock,  and  the  sale  of  the  premises  to  Mc- 
Crain  subject  to  the  remaining  fSOO,  which  McOaln  as- 
sumed and  agreed  to  pay.  The  trial  court  found  that,  at 
the  times  and  dates  alleged  in  plaintiff's  petition  and  the 
answer  of  Arthur  B.  Smock  and  Ciirrie  Smock,  J.  O. 
Walker  was  the  agent  of  the  plaintiff  at  Ong,  Nebraska, 
and  as  such  agent  was  authorized  to  make  loans,  collect 
principal  and  interest  thereon,  cancel  the  notes  and  enter 
satisfaction  of  mortgages;  ^^that  the  note  and  mortgage 
and  the  principal  debt  and  the  interest  thereon  were  paid 
to  J.  O.  Walker  as  alleged  in  the  answer  of  Arthur  B. 
and  Carrie  Smock,  and  i«i  a  complete  satisfaction  and 
discharge  of  said  debt,  and  said  defendants  are  entitled 
to  have  the  mortgage  canceled  of  record,"  and  entered  a 
decree  in  accordance  with  such  findings. 

J.  O.  Walker  was  plaintiff's  nephew,  and  cashier  of  the 
Exchange  Bank  of  Ong,  of  which  his  father,  plaintiff's 
brother,  was  president.  It  appears  from  the  evidence  that 
J.  O.  Walker  was  the  active  manager  of  the  bank  and  liad 
the  unlimited  confidence  of  everybody  m  Ong  and  sur- 
rounding country.  He  died  on  or  about  December  17. 
1908,  and  it  was  then  discovered  that  through  his  skil- 
fully manipulated  and  systematic  dishonesty  a  large 
number  of  persons,  among  them  some  of  his  most  trust- 
ing relatives  and  friends,  were  defrauded  out  of  large 
sums  of  money,  aggregating  many  thousands  of  dollars. 
One  of  his  victims,  whom  he  had  deceived  for  many  years, 
and  who  must  now  suffer  the  loss  of  a  large  sum  of  moo^ 
by  reason  of  the  confidence  which  he  placed  in  his  nephew, 
is  the  plaintiff  in  this  case.    J.  O.  Walker  seems  to  have 
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been  no  respecter  of  persons.  His  uncle,  with  liis  thou- 
sands, and  the  poor  man  borrowing  a  few  hundred  dol- 
lars, alike  became  liis  victims. 

The  first  point  urged  by  plaintiflE  for  a  reversal  is  that, 
"if  J.  O.  Wallcer  was  the  agent  and  representative  of  the 
plaintift'  and  he  in  fact  received  and  failed  to  remit  to  the 
plaintiff  the  moneys  alleged  to  have  been  paid  him,  then 
upon  his  death  the  plaintiff  would  become  his  legal  rep- 
resentative," and  that  the  testimony  of  Hale  and  Mc- 
Ci'ain  as  to  conversations  and  transactions  with  J.  O. 
Walker,  who  is  deceased,  is  barred  under  section  329  of 
the  code,  which  provides:  "No  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action  or  proceed- 
ing, when  the  adverse  party  is  the  representative  of  a 
deceased  person,  shall  be  permitted  to  t(\stify  to  any 
transaction  or  conversation  had  between  the  deceased 
person  and  the  writness,  unless  the  evidence  of  the  de- 
ceased person  shall  have  been  taken  and  read  in  evidence 
by  the  adverse  party  in  regard  to  such  transaction  or 
conversation,  or  unless  such  representative  shall  have  in- 
troduced a  witness  who  shall  have  testified  in  regard  to 
such  transjiction  or  conversation."  No  time  need  be  spent 
upon  this  contention  for  three  reasons:  (1)  The  plain- 
tiff is  not  the  representative  of  the  deceased.  The  de- 
cea^d  in  his  lifetime  w^as  the  representative  of  plaintiff. 

(2)  Plaintiff  liimself  testified  to  his  c*)nvsi){)ndence  and 
dealings  with  J.  O.  Walker  in  reference  to  business  gen- 
erally and  the  note  and  mortgage  in  suit  in  particular. 

(3)  The  point  is  decided  adversely  to  plaintiff's  conten- 
tion in  Oertnan  Ins.  Co.  v.  Frederick,  57  Neb.  538,  where 
we  said:  "Objection  is  made  to  the  introduction  of  evi- 
dence as  to  the  transactions  of  the  insured  with  the 
agent,  on  the  ground  that  the  agent  w^as  dead  at  the  time 
of  trial.  This  fact  seems  to  have  been  assumed,  but  it  was 
not  proved.  However,  the  statute  makes  sucli  testimony 
incompetent  only  where  the  adverse  party  is  the  repre- 
sentative of  tlie  deceased.  Here  that  was  not  the  case. 
The  deceased  in  his  lifetime  had  been  the  representative 
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to  secure  the  same;  that,  if  demanded,  "plaintiff  could 
have  investigated  with  said  defendants  the  transactions 
alleged  to  have  been  had  with  the  said  mortgagee,  J.  O. 
Walker,  and  ample  time  would  have  been  had  to  rectnver 
from  him  the  amount  paid,  if  any,  for  the  benefit  of 
plaintiff,  by  whomsoever  was  entitled  to  it.  By  l^ason 
of  w^hich  neglect  and  carelessness  of  defendants,  they  are 
now  e8topi)ed  to  allege  payment  of  said  indebtedness  to 
the  said  J.  O.  Walker,  for  the  use  and  benefit  of  the 
plaintiff." 

We  think  a  fair  construction  of  plaintiff's  petition  and 
of  the  transcript  from  his  books,  which  he  introduced  In 
evidence,  is  that,  while  the  mortgage  in  controversy  was 
taken  in  the  name  of  J.  O.  Walker,  it  was  in  fact  ho  taken 
by  liim  for  the  ])laintiff.  The  transcript  from  plaintiff's 
books,  referred  to,  shews  this  entry:  "Lillie  W.  Smith 
to  J.  O.  Walker  use  IT.  P.  Walker.  March  1st,  1902, 
*1,200  mortgage;''  afad  the  petition  alleges  that  it  was 
sold  to  plaintiff  ''at  abtmt  its  date."  If  that  be  true,  then 
our  opinion  in  Walhrr  r.  Hale,  snpra^  would  dispose  of 
everv  feature  of  this  case.  Inasmuch,  however,  as  the 
parties  have  argued  the  case  as  if  it  were  an  original 
loan  by  J.  O.  Walker,  subsequently  assigne<l  to  plaintiff, 
we  will  consider  it  as  such.  The  reply  of  plaintiff  char«**H 
that  at  the  time  Hart  purchased  the  property  from  Smith 
he  knew  that  the  note  and  mortgage  had  been  assigned 
to  plaintiff.  Tliis  allegation  is  unqualifiedly  denied  l>y 
the  uncontradicted  testimony  of  Mr  Hart.  The  can.' 
stands  tlius:  Plaintiff  before  maturity  purchased  the 
note  and  mortgage  from  the  mortgagee,  kept  his  assign- 
ment (if  he  ever  received  one,  which  is  not  established  in 
this  case)  from  1.  o  records,  and  permitted  the  mortgagee 
for  a  num])er  of  years  to  deal  with  the  mortgagor  and  his 
grnntee,  who  had  assumed  tlie  mortgage,  as  if  he,  the 
original  mortgng(»e,  were  still  the  owner  of  the  paper. 
And  now,  aftcT  such  mortgagee  has  collected  the  full 
amount  of  the  debt  and  dulv  executed  a  relea.<^e  of  the 
mortgnge,  plaintiff  ccmies  into  a  court  of  equity  and  as- 


Vol.  921  JANUARY  TKRM,  1913.  845 


Walker  ▼.  Stewart. 


serts  tliat  the  mortgagee  was  not  his  agent;  that  he  is 
not  bound  by  the  payment  made  and  the  release  given, 
and  asks  that  he  be  permitted  to  compel  defendants  to 
pay  the  debt  a  second  time.  This  cannot  be  permitted. 
In  Pine  v.  Mangus^  76  Neb.  83,  we  held:  "A  mortgagee 
of  real  estate  assigned  its  mortgage,  and  guaranteed  the 
payment  thereof,  and  thereafter  collected  the  principal 
and  interest,  but  failed  to  account  therefor  to  its  assignee, 
who  instituted  this  action  to  foreclose  the  mortgage.  Evi- 
dence examined,  and  held  sufficient  to  sliow  that  the 
mortgagee  was  the  agent  of  its  assignee,  and  the  payments 
to  it  satisfied  the  mortgage  indebtedness. '' 

We  think  the  evidence,  showing  J.  O.  Walker  to  have 
been  the  general  agent  of  plaintiff,  would  alone  have  been 
suflBcient  to  sustain  the  judgment  of  the  district  court 
that  the  payment  of  the  amount  of  the  mortgage  in  contro- 
versy to  J.  O.  Walker  by  Hart  was  a  payment  thereof  to 
plaintiflP;  but,  when  we  add  to  that  the  fact  that  plaintiff, 
without  recording  his  assignment  of  tlie  mortgage,  per- 
mitted J.  O.  Walker,  the  owner  of  the  mortgage  as  shown 
by  tlie  record,  to  deal  with  tlie  defendants  as  if  he  were 
still  the  owner  of  the  mortgage,  and  to  collect  from  tliem 
the  full  amount  of  the  debt,  and  in  duo  firm  release  thi^ 
mortgage,  it  settles  the  question  beyond  all  dispute  that 
plaintiff's  suit  is  without  equity. 

The  judgment  of  tlie  district  court  is  therefore 

Affirmed. 


Hiram  P.  Wai.kbr,  appbixant,  v.  Andrew  J.  Stewart  bt 

AL.,  APPELLEES. 
Filed  January  16, 1913.    No.  16.905. 
The  ayllabuB  In  Walker  v.  Smith,  ante,  p.  841,  applied  to  this  caae. 

Appeal  from  the  district  court  for  Clay  county:    Lbs- 
lie  (j.  HiTRD,  JvDOE.     Affirmed, 
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Ambrose  C.  Epperson^  for  appellant 

Wilmer  B.  Comstorl\  R.  D.  Sutherland,  D.  T.  Barrett 
and  M.  L.  Corey,  contra. 

Fawoeit,  J. 

^Iie  pleadinsfH  and  the  evidence  in  this  case  are  sub- 
stantially till*  saino  as  in  \yalh'rr  r.  SmitJi,  ante,  p.  841. 
The  jud<?inent  of  the  court  below  was  the  same  in  this 
caK(»  as  in  that,  and  a  similar  jud^rm^nt  mnst  be  entered 
in  this  court.  The  difference  between  the  two  cases  only 
will  be  c<msidered  in  this  opinion. 

In  this  cj»se,  as  in  Walker  v.  Smithy  supra,  the  mort- 
gage was  exe(ut(Hl  to  J.  O.  Walker.  It  was  signed  by 
William  11.  and  Ella  S.  Thurber  and  was  to  secure  a  note 
in  the  sum  of  14,500.  It  was  dated  September  21,  1892. 
The  petition  alienees  that  before  maturity  of  said  note, 
"and  on  or  soon  after  its  date,'*  Walker  for  a  valuable 
cousid<»ration  sold  and  assigned  the  same  to  plaintiff. 
It  furth<»r  alleges  that  after  executing  the  mortgage  the 
Thurbei's  conveved  the  land  to  defendant  Andrew  J. 
Htewart,  who  is  now  the  owner  of  the  equity  of  redemp- 
tion to  all  of  the  real  estate  described  in  the  mortgage, 
except  the  west  half  of  the  northwest  quarter  of  section 
34,  which  he  subsequently  sold  and  conveyed  to  defend- 
ant Frnnsou.  In  other  respects  the  petition  is  in  the 
usual  form.  The  Columbia  Fire  Insurance  Company  was 
made  a  defendant,  and  filed  an  answer  setting  out  a  mort- 
gage whi(!h,  for  the  purpose  of  this  case,  need  not  be  con- 
sidered. The  answer  of  defendants  Stewart  sets  out  the 
transacticm  by  whicli  they  obtained  their  deed  from  the 
Thurbers,  in  which  it  is  shown  that  they  received  their 
deed  in  exchange  for  otlier  lands  w^hich  they  conveyeMi  to 
the  Thurber<i.  In  that  exchange  each  w^as  to  convey  his 
laud  to  the  other  clear  of  incunilrances.  It  then  alleges 
that,  in  order  to  carry  out  the  exchange,  it  became  neces- 
sary for  the  defendants  Stewart  to  secure  a  loan  of  f 7,000 
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from  the  Columbia  Fire  Insurance  Company,  and  the  sum 
of  $5,000  from  some  other  source;  that  they  secured  an 
abstract  of  title  to  the  lands  of  the  Thurbers,  including 
the  lands  descril>ed  in  the  mortgage  in  suit,  in  which  J. 
O.  Walker  appeared  as  the  mortgagee,  and  sent  it  witli 
his  application  to  the  Columbia  Fire  Insurance  Com- 
pany; that,  after  the  company  had  passed  on  tlie  title  and 
accepted  the  same,  papers  were  made  out  and  defendants 
informed  that  the  title  was  good  and  would  be  accepted ; 
that  defendants  then  signed  notes  to  the  Columbia  Fire 
Insurance  Company,  one  of  which  was  for  the  sum  of 
f4,800,  dated  June  30,  1905,  and  covering  the  Clay 
county  land;  that,  to  secure  the  balance  of  money  neces- 
sary to  complete  the  deal,  they  borrowed  f5,000  in  two 
sums  of  $2,500  each,  secured  by  a  real  estate  mortgage 
to  J.  O.  Walker,  one  of  the  mortgages  being  on  the  Clay 
county  land;  tliat  at  the  same  time  Thurber,  in  order  to 
carry  out  his  part  of  the  exchange,  borrowed  the  sum  of 
f2,500  from  the  f'oluinbia  Fire  Insurance  Company,  se- 
curing the  same  by  a  mortgage  on  other  lands,  and  als) 
borrowed  f3,000  from  J.  O.  Walker  and  gave  a  mortgitgf 
on  the  same  premises,  and  secured  the  money  thereon  in 
the  full  amounts  of  said  mortgages,  and  with  the  pro- 
ceeds thereof  paid  to  J.  O.  Walker,  "the  mortgagee  of  the 
note  and  mortgage  sued  upon  herein,  the  principal  and 
interest  due  therein  in  full;  and  the  said  J.  O.  Walker 
then  and  there  accepted  the  amounts  due  thereon  in  full 
payment  thereof,"  and  on  July  8,  1905,  in  due  form  re- 
leased the  northwest  quarter  of  section  34,  described  in 
the  mortgage,  and  acknowledged  payment  of  the  debt 
therein  described;  that  the  release  was  duly  recorded; 
that  on  July  20,  1905,  Walker  in  due  form  released  the 
otlier  80  acres  described  in  the  mortgage,  and  that  the 
release  was  duly  recorded ;  that  in  those  releases  payment 
of  the  mortgage  debt  is  acknowledged.  It  is  further  al- 
leged that  Thurber  paid  the  interest  on  the  note  sued 
upon  from  the  time  of  its  date,  which  was  in  September, 
1892,  to  the  time  of  the  release  of  the  mortgages  by  J.  O, 
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Walker,  in  July,  1905;  that  all  of  such  payments  were 
made  to  J.  O.  Walker,  the  mortgagee,  and  to  no  other 
person;  that  the  mortgage  was  past  due  about  eight 
years  at  the  time  of  its  payment  and  release,  as  above  set 
out;  tliat  neither  of  the)  Thurbers  nor  tiie  ans^'ering  de- 
fendants had  any  interest,  either  in  law  or  in  equity,  in 
and  to  the  note  and  mortgage  sued  upon.  The  answer 
then  sets  out  the  agency  of  J.  O.  Walker  for  plaintiff, 
substantially  as  set  out  in  Walker  v.  Hale^  ante,  p.  829. 
The  reply  to  the  answer  of  defendants  Stewart  is  a  gen- 
eral denial. 

The  evidence  shows  that  plaintiff  never  at  any  time, 
until  after  the  death  of  J.  O.  Walker  in  December,  1908, 
had  possession  of  either  the  mortgage  or  the  assignment, 
but  that  during  all  of  the  years  from  the  time  he  alleges 
that  he  obtained  the  assignment  on  or  soon  aft«r  the 
date  of  the  note,  viz.,  September  21,  1892,  until  Decem- 
l)er,  1908,  the  mortgage  and  assignment  remained  in  the 
possession  and  custody  of  J.  O.  Walker.  The  evidence 
alHo  shows  that  plaintiff  claims  that  each  five  years  after 
tlie  execution  of  the  note  it  was  extended  for  another 
period  of  five  years,  and  by  the  extension  of  1897  the  rate 
of  interest  was  reduced  tvom  6^  to  5  per  cent.,  but  upon 
<*ro88-examination  plaintiff  admits  tliat  no  written  exten- 
sion was  ever  executed  and  that  they  were  not  made  with 
the  defendants.  When  asked  with  whom  the  extension 
was  made,  he  answered:  "The  extension  was  made  by 
J.  0.  Walker,  but  there  was  no  writing  of  that  kind;  just 
a  communication  whether  I  would  extend  the  time.  Q. 
This  application  for  an  extension  was  made  by  J.  O. 
Walker?  A,  Yes,  sir.  Q.  Your  reply  in  writing  was  to 
J.  O.  Walker?  A.  Yes,  sir.  Q.  Did  you  ever  have  any 
agreement  with  William  B.  Thurber  or  Ella  S.  Thurber 
direct  with  regard  to  the  change  of  the  rate  of  interest? 
A.  No,  sir.  Q.  There  was  a  payment  of  $500^  I  believe? 
A.  Yes,  sir;  24th  September,  189i.  Q.  You  received  the 
1^500  from  J.  O.  Walker,  did  you?  A.  I  think  I  did."  The 
evidence,  without  conflict,  shows  that  the  assignment  w^a^5 
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never  recorded,  and  that  none  of  the  defendants  ever  had 
any  knowledge  or  notice  of  plaintiff's  interest  in  the  note 
and  mortgage  until  plaintiff  asserted  his  claim  after  el. 
O.  Walker's  death.  That  J.  O.  Walker  had  authority  to 
accept  payment  from  the  Thurbers  of  the  principal  is 
shown  by  the  fact  that  about  two  years,  after  plaintiff 
became  the  owner  of  the  note,  and  nearly  three  years  be- 
fore its  maturity,  J.  O.  accepted  a  payment  of  |500  of 
principal,  for  which  he  accounted  to  plaintiff,  who  made 
no  objection  to  the  action  taken  by  J.  O.  either  U>  him 
or  to  the  Thurbers. 

The  facts  above  outlined,  together  with  the  general 
agency  of  J.  O.  Walker,  as  shown  by  the  evidence,  make 
it  too  clear  to  require  discussion  or  citation  of  authorities 
that  the  payment  of  the  debt  to  J.  O.  Walker  was  a  pay- 
ment to  plaintiff.  But  it  is  argued  by  plaintiff  that  the 
evidence  offered  and  admitted  to  show  the  payment  of  the 
debt  to  J.  O.  Walker  was  incompetent  because  prohibited 
by  section  329  of  the  code.  That  i^  to  say,  that  the  testi- 
mony of  the  Stewarts  and  the  Thurbers,  in  relation  to 
the  payment  to  J.  O.  Walker,  is  incompetent  for  the 
reason  thiat,  as  J.  O.  Walker  was  the  mortgagee,  plaintiff 
as  his  assignee  is  his  legal  representative,  and,  J.  O. 
Walker  being  dead,  the  testimony  of  these  perscms  who 
are  directly  interested  is  incompetent.  It  is  unnecessary 
to  discuss  this  argument  for  the  reason  that  plaintiff  in 
chief  testified  in  relation  to  the  transjicticms  in  a  manner 
that  brought  these  witnesses  within  the  exceptions  noted 
in  section  329,  and  for  the  further  reason  that  no  evi- 
dence was  offered  by  the  plaintiff  to  controvert  the  re- 
citals contained  in  the  releases  executed  and  delivered 
by  J.  O.  Walker  that  the  debt  had  been  paid  to  him  in  full. 

We  are  unable  to  see  where  anything  could  be  gained 
by  a  further  discussicm  of  this  case.  The  judgment  (.f 
the  district  court  was  clearly  right,  and  it  is 

Affirmed. 
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Hiram  P.  Walker,  appellant,  v.  Albert  F.  Carlson  et 

AL.,  APPELLEE.S. 
Piled  Januaby  16, 1913.    No.  16,906. 
The  syllabuB  In  Walker  v.  Rudd,  ante,  p.  839.  applied  to  this  case. 

Appeal  from  the  district  court  for  Clay  county :  Lesue 
Q.  HuRi),  JriKiK.    Affirmed. 

Amhrone  C,  Epperson^  for  appellant 

Charleti  II,  FUnaiij  Frank  W.  Sloan  and  J.  J.  Burke, 
contra, 

Pawcett,  J. 

The  is8ii(»s  t(»ndered  by  the  pleadings  in  this  case  and 
the  evidence  re.s])()nsive  to  those  issues  are  in  every  es- 
sential particular  the  same  as  in  Walker  v.  Rudd,  ante, 
\h  839.  The  same  judgment  was  entered  by  the  trial 
court  in  this  case  as  in  that,  and  a  similar  judgment  must 
l»e  entered  in  this  court. 

Some  evid(»nce  was  introduced  by  both  sides,  and  the 
briefs  on  both  sides  contain  some  flight  discussion  in  ref- 
i»rence  to  a  switcliing  of  securities,  or  transfer  of  tlie 
mortgage  frcmi  the  lands  described  in  it,  which  are  lo- 
<*ated  in  Clav  countv,  to  certain  lands  in  Fillmore  countv. 
As  no  such  issue  was  either  tendered  by  the  pleadings  op 
considered  and  determined  by  the  trial  court,  it  will  not 
be  considered  here. 

That  payment  of  the  note  and  mortgage  was  made  to  J. 
O.  Walker  is  satisfactorily  proved;  that  J.  O.  Walker 
was  the  agcMit  of  plaintiff  generally  in  his  loan  business, 
and  particularly  in  reference  to  the  loan  in  suit,  is  clearly 
(established.  Tpon  the  latter  point  plaintiff  testified  that 
lie  did  not  know  any  of  the  <'arlsons,  nor  where  they  lived, 
nor  whether  there  W(»re  actually  any  such  persons  in  ex- 
ist(»nce;  that  he  did  not  know  whether  any  one  was  lirinij 
on  the  premises;  that  he  did  not  receive  an  abstract  of 
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title,  and  when  he  toak  the  paper  did  not  know  whether 
he  had  any  security  or  not,  except  what  was  represented 
to  him  by  J.  O.  Walker;  that,  so  far  as  there  being  a  mort- 
gage on  any  land  or  land  of  any  value,  lie  relied  upon  the 
representations  of  J.  O.  Walker;  that  the  only  informa- 
tion he  had  was  from  him. 

Complaint  is  made  of  the  refusal  of  the  court  to  require 
defendants  to  elect  as  to  the  defenses  of  actual  and  os- 
tensible agency,  both  of  which  were  pleaded.  The  trial 
was  to  the  court,  and,  as  the  evidence  sustains  both  de- 
fenses, plaintiff  was  not  prejudiced  by  the  ruling  com- 
plained of. 

Nothing  would  be  gained  by  a  discussion  of  this  case. 
It  is  substantially  the  same  in  all  respects  as  Walker  v. 
Rudd,  supra,  and,  for  the  reasons  therein  stated,  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Prank  N.  Phblps,  appellee,  v.  John  W.  Bergers, 

appellant. 

Filed  January  16, 1913.    No.  16,909. 

1.  Husband  and  Wife:  Alienation  or  Wife's  Affectionb:  Evidence. 
In  an  action  for  damages  for  the  alienation  of  the  affections  of  the 
plaintiff's  wife,  she  not  being  a  party  to  the  action,  evidence  of 
admissions  made  by  her  are  incompetent  A  witness  testified  that 
he  saw  plaintiff's  wife  coming  out  of  the  house  of  defendant,  and 
after  he  followed  her  a  short  distance  she  made  admissions  In 
answer  to  statements  of  the  witness.  Held^  That  such  admissions 
were  not  competent  as  res  gestce, 

2. :   :    Damages:   Evidence.    In  such  action,  evidence  that 

plaintiff  mistreated  his  wife,  and  was  intimate  with  other  women 
during  the  time  in  which  he  alleges  that  her  affections  were 
alienated,  is  competent  as  affecting  the  measure  of  damages;  and 
when  he  testifies  to  injuries  to  his  feelings,  mental  suffering,  and 
such  like  matters  as  enhancing  his  damages,  he  may  properly  be 
cross-examined  as  to  his  conduct  tending  to  show  his  failure  to 
appreciate  and  value  her  affection  for  him. 
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3.  :  :  EviDEJfCB.  In  such  action,  evidence  tltat  the  defend- 
ant assisted  plaintiff's  wife  in  procuring  a  divorce.  In  furtherance 
of  his  main  design  to  alienate  her  affections,  is  competent  as  a 
circumstance  tending  to  prove  the  main  issue.  Such  evidence 
should  not  be  submitted  to  the  Jury  as  estabtUhtag  a  cause  of 
action  in  Itself. 

4.  :    :    Malice.    When  her  parent,  or  one  to  whosn  the 

wife  naturally  looks  for  advice,  counsels  her  as  to  the  best  course 
to  pursue  relative  to  her  marital  trouble,  the  question  of  good  faith 
or  malice  on  the  part  of  her  adviser  is  Important  and  calls  for  an 
Instruction  to  the  Jury  upon  that  point.  When  a  stranger  Inter- 
feres in  the  family  affairs  of  others,  there  Is  no  presumption  of 
good  faith.  In  the  latter  case,  an  instruction  that  it  is  necessary 
to  prove  malice,  and  that  the  law  presumes  malice  from  wron^ul 
acts,  is  unnecessary  and  improper. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Rears,  Jttik;e.    Reversed. 

liyron  O.  Burhank,  for  appellant 

McCoy  d  Olmsted,  contra. 

Sedgwick,  J. 

The  plaintiff  began  this  action  a^^ainst  the  defendant  in 
the  district  court  for  Doupjlas  county,  and  recovered  a 
verdict  and  judgment  from  which  the  defendant  has  ap- 
pealed. 

In  his  petition,  as  amended,  the  plaintiff  alleges  that 
lie  is  27  years  old,  and  was  l)om  in  the  city  of  Omaha,  and 
cm  tlie  23d  day  of  June,  1906,  he  was  married  to  Josephine 
M.  Rhoda,  who  is  now  about  23  years  old;  that  plaintiff 
and  his  wife  had  one  cliild,  a  boy,  who  died  in  April,  190J), 
at  about  the  age  of  18  uumths;  that  the  plaintiff  and  his 
wife  lived  happily  together  until  about  December  1,  1908, 
and  that  from  about  the  15th  of  November,  1908,  until 
April  1,  1909,  the  plaintiff  and  his  wife  k«pt  house  at 
2304  Dewey  avenue,  in  the  city  of  Omaha;  and  that  about 
January  1,  1909,  the  defendant,  having  separated  from  his 
own  wife,  rented,  furnished  and  moved  into  the  house  at 
No.  2321  De\>'ey  avenue,  and  in  close  proximity  to  the 
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plaintiff's  said  home;  that  »in<e  about  the  Ist  day  of  Janu-  f^ 

ary,  1909,  the  defendant  has  lived  alone  in  hi8  said  house,  .  ^ 

except  in  this,  that  he  kept  and  keeps  there  a  Japanese 
or  Korean  cook  or  housekeeper;  that  since  November  15, 
1908,  and  until  about  April  15,  1909,  the  defendant,  well 
knowing  the  said  Josephine  M.  Phelps  to  be  the  wife  of 
the  plaintiff,  and  wrongfully  contriving  and  intending  to 
injure  the  plaintiff  and  dei>rive  him  of  her  company,  as- 
sistance, love  and  service,  did  wilfully  and  maliciously, 
and  witlKuit  i>rivity  of  consent  of  the  plaintiff,  and  at  de- 
fendant's said  house  and  elsewhere  in  the  city  of  Omaha 
at  divers  times  during  said  period,  persuade  and  induce 
plaintiff's  wife  to  visit  him  at  his  r(Hmis  at  2321  Dewey    * 
avenue,  aforesaid,  and  at  other  places  now  unknown  to 
the  plaintiff  in  the  city  of  Omaha,  and  did  then  and  there 
debauch  and  carnally  know  her,  the  plaintiff's  said  wife; 
that  frequently  during  the  time  since  November  15,  1908, 
and  up  to  about  April  15,  1909,  and  while  the  plaintiff 
was  enjoying  the  comfort,  affection,  companicmship  and 
service  of  his  said  wife  and  having  a  houseliold  as  af\)re- 
said,   the   defendant   studiously    and    continuously    with 
wicked  intent  planned  and  undertook  to  deprive  the  plain- 
tiff of  the  society,  affections  and  assistance  of  his  wife, 
and  with  such  intent  did  so  prejudice  and  poison  i)lain- 
tiff's  wife's  mind  against  the  plaintiff,  and  so  far  alienated 
Iier  affections  from  him,  as  to  induce  her  to  desire  and 
seek  to  obtain  a  divorce  and  separation  from  him;  and 
•that  the  defendant,  for  the  purposes  aforesjiid,  counseled, 
advised,  aided,  and  assisted  the  wife  of  plaintiff  in  her 
efforts  to  pr(M»ure  the  commencement  of  divorce  proceed- 
ings against  plaintiff,  and  that  the  defendant  did  by  the 
means  aforesaid  so  far  prejudice  and  iK)i8on  the  mind  of 
])laintiff'8  wife  against  her  husband,  and  so  far  alienate 
her  affections  from  him,  as  to  persuade  and  induce  her  to 
refuse  to  recognize  or  receive  the  plaintiff  as  her  husband; 
and  that  she,  T»laintiff's  said  wife,  acting  under  such  advice 
and  influence,  did  refuse  to  ivcognize  or  receive  the  plain- 
tiff as  her  husband  or  to  live  with  him  as  his  wife,  and 


8r>4  NEBRASKA  REPORTS.  [Vou92 


Phelp*  r.  BpTgers. 


<Ii'l,  withdiit  any  goml  cause,  about  April  1,  1909,  sue  the 
])laiutifr  fop  a  divorce  and  for  the  custody  of  their  child, 
Frank  Plieljm,  and  did  cause  plaintiff  to  l>e  restrained  and 
enjoined  from  visiting  her,  his  wife,  or  their  said  child. 
And  iHirsuant  tliereto,  and  for  the  reasons  aforesaid,  plain- 
tiff's said  wife  did  leave  and  desert  her  liome  and  plain- 
tiff, and  take  with  her  their  said  boy,  Frank  Phelps,  and 
remove  him  to  her  mother's  home  in  Omaha,  Nebraska, 
where  plaintiff's  siiid  child  ccmtracted  the  measles  from  a 
servant  in  that  home  and  died  on  April  23,  1909,  as  a 
conse(|nenre  thereof;  whereby  the  plaintiff  has  wholly  lost 
iind  bH»n  dejiriviHl  of  the  comfort,  fellowship,  society  and 
assistanre  of  his  wife,  and  whereby  the  plaintiff  and  his 
wif(»  have  lost  their  child  as  aforesaid.     The  plaintiff  al- 
lep»d  daiiKi^res   in   the  sum   of  |23,000.     The  defendant 
answered  admitting  plaintiff's  age  and  the  age  of  his  wife 
as  allegc^d,  and  their  marriage,  and  residence  of  the  plain- 
tiff and  his  wife  as  alleged,  and  the  birth  and  death  of  the 
child  as  alleged,  and  denied  all  other  allegations  of  the 
])(»tition.    The  jury  rendered  h  verdict  in  plaintiff's  favor 
for  |5l6,(;<;(>.r>7.    Tpon  a  motion  for  a  new  trial,  the  court 
required  the  jjlaintiff  to  remit  |6,fi66.67  from  the  verdict 
and  entered  judgment  upon  the  verdict  for  |10,000. 

rjmn  the  trial  the  plaintiff,  as  witness  in  his  own  be- 
half, testified  that  he  and  his  brother  (m  the  12th  day  of 
April,  1909,  watched  the  residence  of  the  defendant  from 
about  4 :  30  o'clock  in  the  afternoim  until  a  little  after  8 
o'clock  in  the  evening,  and  that  he  was  at  that  time  about 
20  feet  from  tlie  back  door  of  Rergers'  home,  and  saw  his 
wife  come  out  of  the  back  door  of  Mergers'  house  to  the 
sidewalk,  and  the  plaintiff  followed  her.  He  overtook 
her  shortly,  and  they  were  tlien  joined  by  plaintiff's 
brother,  Alfred.  The  plaintiff  then  by  his  counsel  was 
asked  if  he  had  any  c(mversation  with  his  wife  when  he 
first  caught  up  with  her  at  that  point,  and  he  answered 
that  he  did;  and  was  then  asked:  "What  did  you  say  to 
her?"  This  was  objected  to  "as  hearsay,  incompetent, 
irrelevant  and  Immaterial;  no  ways  binding  upon  the  de- 
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fendant."     The  plaintiff's  counsel  stated  that  it  was  a 
part  of  the  res  gestw.    The  court  allowed  the  plaintiff  to 
answer,  and  tlie  defendant  excepted  to  the  ruling.     The 
plaintiff'  answered :    ^'I  said,  ^Well  1  have  caught  you  red- 
handed  at  last/  "     His  counsel  then  asked  him :    "What 
did  your  wife  say  to  you  at  that  time?''     The  defendant 
interposed  substantially  the  same  objections  as  before, 
which  were  overruled,  and  the  plaintiff  excepted.     The 
witness  answered:     ^*She  said,   ^Well,  as  long  as  I  am 
caught,  I  might  as  well  own  up  to  it' "    The  admission  of 
this  evidence  is  now  assigned  as  error.    This  evidence  was 
clearly  incompetent.     The  wife  was  not  a  party  to  the 
suit.    She  therefore  could  not  make  admissions  that  would 
be  binding  upon  the  defendant.     If  the  defendant  was 
with  her  in  his  house,  they  were  separated  at  the  time 
this  statement  was  made  by  her.    It  is  said  in  Collins  v. 
fitate,  46  Neb.  37:     "The  term  ^res  gestc^  means  things 
done  in  and  about,  and  as  a  part  of,  the  transaction  out 
of  which  the  litigation  in  hand  grew  and  on  which  trans- 
actions said  litigation  is  based."     The  statement  of  Mrs. 
Phelps  was  not  any  part  of  the  transaction  that  took  place 
at  the  house,  and  was  tlierefore  nothing  more  than  an  ad- 
mission that  she  had  been  in  the  house  of  Mr.  Bergei's 
without  any  explanation  of  her  purpose  in  being  there.    It 
is  not  necessary  to  determine  whether,  in  tlie  condition  of 
this  record,  the  error  in  receiving  this  evidence  would  be 
so  prejudicial  as  of  itself  to  require  a  reversal,  since  that 
(juestion  will  not  of  course  be  presented  upon  another  trial. 
The  defendant  insists  that  the  court  erred  in  refusing 
to   permit   necessary   cross-examination   of  the  plaintiff. 
The  plaintiff  had  testified  substantially  that  the  aliena- 
tion of  his  wife's  affections  and  her  relation  with  the  de- 
fendant caused  him  great  worry  and  a  nervous  breakdown, 
and  that  by  reason  of  it  he  was  obliged  to  give  up  his 
position  in  order  to  recover  his  health.     Upon  his  cross- 
examination  it  was  sought  to  show  that,  during  the  time 
of  the  all(»ged   intimacy   between   Mr.   Bergers  and  the 
plaintiff's    wife,    the    plaintiff    himself    was    upun    very 
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friendly  relations  with  otlief  married  women.  He  was 
asked:  "You  have  been  going  around  a  good  deal  with 
Mrs.  Kennedy,  haven't  you?"  Objection  to  this  question 
was  sustained,  and  the  defendant  excepted,  and  .*?aid:  "t 
oflFer  to  show  that  he  had  been  gi>ing  around  a  good  dcjtl 
with  Mrs.  Kenliedy."  This  was  objected  to  and  wag  re- 
fused. The  witness  was  then  askcnl:  "Well,  you  knew, 
did  you  not,  that  Mrs.  Phelps  was  watching  you  with 
reference  to  your  conduct  with  other  women,  didn't  ycm, 
from  and  after  Ajiril  1,  1909?"  Objectiim  was  sustained 
to  this  question,  and  defendant's  attorney  stated:  "I 
offer  to  show  by  the  witness  that  he  knew  that  Mrs.  Phelps 
was  watching  him  as  to  liis  conduct  with  other  women 
from  and  after  April  1,  1909."  This  was  objected  to  and 
the  objection  sustained.  In  view  of  the  plaintiff's  testi- 
mony and  the  conditions  that  he  testified  to  for  the  pur- 
pose of  increasing  the  amount  of  damages  that  he  might 
recover,  it  was  clearly  competent  to  sliow  his  intimacy 
with  other  women  in  the  time  specified.  The  plaintiff  in- 
sists that  this  would  be  a  substantivedefense,  and  if  relieti 
upon  by  defendant  should  be  alleged  and  proved  as  such. 
There  was  no  sucli  defense  pleaded  in  the  answer.  The 
cross-examination,  however,  might  properly  have  been 
allowed  as  throwing  light  upon  the  plaintiffs  evidence  as 
to  the  damages  suffered  by  him  in  the  particulars  above 
mentione<l. 

The  offer  of  proof  made  by  defendant's  counsel  was  not 
very  comprehensive.  It  has  been  said  by  this  court  that 
.  no  offer  of  proof  is  necessary  upon  the  cross-examination 
of  witnesses.  If,  however,  it  is  not  apparent  from  the 
question  asked  that  the  matter  which  It  is  sought  to  in- 
vestigate is  a  proper  subject  of  cross-examination,  it  Is 
necej^sjiry  to  inform  the  court  how  the  question  asked  will 
be  connected  with  the  examination  in  chief.  Counsel 
should  make  it  appear  that  his  questions  will  legitimately 
lead  to  a  proper  subject  for  cross-examination  of  the  wit- 
ness. When  it  appears  from  the  statement  of  counsel  or 
offer  of  proof,  in  connection  with  the  questions  he  p»- 
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ponnAiSy  that  the  matter  is  a  proper  and  necessary  subject 
of  cross-eMinination,  the  conrt  will  of  course  allow  the 
questions.  The  proof  offered,  and  at  first  excluded,  seems 
to  have  been  substantially  admitted  later,  so  that  defend'* 
ant  was  not  prejudiced,  unless  his  evidence  of  this  char- 
acter WAS  apparently  diHcredited  by  the  rulings  of  the 
court  thereon. 

Plaintiff's  wife  began  an  action  against  him  for  a  di* 
vorce  on  the  first  day  of  April,  1909.  The  court  submitted 
to  the  jury  an  Instruction  stating  as  one  of  the  issues 
presented  that  "the  defendant  procured  or  was  party  to 
the  procuring  of  a  divorce  action  brought  by  plaintiff's 
wife  against  him  in  furtherance  of  a  design  on  defendant's 
part  to  destroy  plaintiff's  said  family  and  home  relation 
with  his  wife."  The  nmin  issue  tried  was  whether  the  de- 
fendant had  alienated  the  affections  of  the  plaintiff's  wife. 
Evidence  that  the  defendant  assisted  her  or  encourageil 
her  in  procuring  a  divorce  was  perhaps  competent  under 
the  circumstances  as  bearing  upon  the  main  issue.  It 
should  not  have  been  singled  out  and  given  in  charge  to 
the  jury.  This  seems  to  be  conceded  in  the  plaintiff's 
brief^  but  it  is  insisted  that  objection  was  not  made  in 
time,  and  that  the  error  was  immaterial  and  was  waived 
by  the  defendant.  It  is  of  course  not  necessary  to  discuss 
these  features  of  the  matter,  as  the  error  of  giving  this  in- 
struction will  not  be  rei»eated  upon  another  trial. 

The  court  gav«  the  following  instruction:  "You  are  in- 
structed that  any  enticements  of  the  plaintiff's  wife,  if 
any,  by  the  defendant,  with  a  view  of  causing  a  separa- 
tion, otherwise  tlian  those  of  an  adulterous  nature,  must 
be  rfiow^n  to  have  been  maliciously  done ;  but  the  law  pre- 
sumes malice^  if  one  wrongfully  does  acts  tended  to  dis- 
turb the  harmonv  of  the  family  relations  between  hunband 
and  wif^,  and  concludes  that  such  acts  were  malicious." 
It  is  insisted  that  it  was  error  to  tell  the  jury  that  the 
law  presumes  malice.  There  may  be  some  doubt  whether 
the  jury  would  consider  the  wonl  "tended"  as  meant  for 
"intended"  or  fbr  "tending."    If  the  wrongdoer  intended 


85S  NEBRA.SKA  REPORT^?.  [Vol.  92 


Phelps  T.  Bcrgera. 


that  hifi  wrongful  acts  should  disturb  the  family  relations 
Ix'tween  husband  and  wife,  such  conduct  would  be  ma- 
licious. When  a  parent,  or  one  to  whom  she  naturally 
looks  for  advice,  counsels  a  wife  as  to  the  best  course  to 
pursue  relative  to  her  marital  troubles,  the  question  of 
good  faith  or  malice  on  the  part  of  her  adviser  becomes 
important  and  calls  for  an  instruction  upon  that  point 
The  usual  practice  in  such  cases  is  to  define  malice  and 
leave  the  question  to  the  jury  as  to  whether  or  not  the 
defendant  was  actuated  bv  malicious  motives.  When  a 
stranger  interferes  in  the  family  matters  of  others,  there 
is  no  presunijition  of  good  faith.  If  his  acts  were  T^Tong- 
ful  and  calculated  to  alienate  the  wife^s  affections  from 
her  husband,  and  did  in  fact  ])roduce  that  result,  he  is 
liable  for  such  dainag(»s  as  he  occasions.  The  first  part  of 
instruction  No.  5  was  erroneous  as  against  the  plaintiff, 
and  the  latter  part  as  against  the  defendant.  No  such  in 
struction  in  this  cast*  is  called  for. 

The  defendant  insists  that  there  was  not  suflBcient  evi- 
dence in  the  record  to  sustain  the  verdict  based  upon  the 
second  cause  of  action  alleged  in  the  petition ;  that  is,  the 
seduction  by  defendant  of  plaintiff's  wife,  and  committin*; 
adultery  with  her.  It  is  not  deemed  advisable  to  det^er- 
mine  or  discuss  this  assignment,  since  the  plaintiff  may 
produce  different  and  further  evidence  upon  another  trial. 

In  his  petition  the  plaintiff  asked  for  $25,000  damages. 
The  verdict  was  for  precisely  two-thirds  of  that  amount. 
Upon  a  motion  for  a  new  trial  in  the  court  below,  aflfi- 
davits  of  the  jurors  who  tried  the  case  were  filed  tending 
to  sliow  how  the  jurj'  arrived  at  this  verdict.  It  is  in- 
sisted that  these  affidavits  sliow  tliat  it  was  agreed  by  the 
jury  that  each  juror  sliould  mark  tlie  amount  that  he 
tliought  the  plaintiff  sliould  recover;  that  these  amounts 
slumld  be  added  together  and  the  sum  divided  by  the  num- 
ber of  jurors  to  estimate  the  amount  of  the  verdict,  and 
that  this  result  was  so  near  two-thirds  of  the  amount 
asked  for  by  the  plaintiff  that  they  agreed  to  accept  that 
amount  as  the  proper  verdict.    It  is  insisted  that  this  was 
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such  improper  conduct  on  tlie  part  of  the  jury  as  to  re- 
quire a  reversal.  The  affidavits  of  several  of  the  jurors 
were  filed  denying  that  the  verdict  was  so  arrived  at,  and 
explaining  the  matter  in  such  a  way  as  to  show  no  gross 
impropriety  in  their  method.  Ux)on  this  conflicting  evi- 
dence the  trial  court  f(Hind  that  there  was  no  such  mis- 
conduct shown  as  to  require  a  new  trial,  and  without  fur- 
ther discussing  the  evidence  on  this  point  we  are  satisfied 
that  this  finding  of  the  trial  court  is  supported  by  the 
evidence. 

On  the  1st  day  of  April,  1909,  the  i)laintifif's  wife  began 
an  action  for  a  divorce.  They  never  lived  togetlier  after 
that  time,  and  when  the  case  at  bar  was  tried  in  the  dis- 
trict court  the  divorce  had  been  granted.  The  plaintiff 
testified  that  from  tlie  time  of  their  nuirriage,  which  wa*s 
something  less  than  tliree  years  before  the  action  for 
divorce  was  begun,  until  some  time  in  November,  1908, 
their  marriage  relations  had  been  pleasant  and  in  all  re- 
spects satisfactory.  He  testified  that  in  November,  or 
early  in  December,  1908,  their  relations  were  changed. 
"She  became  indifferent  to  me  and  tlie  home  in  general.'' 
lie  was  asked  whether  from  the  15th  dav  of  November, 

1908,  until  April  1,  1909,  his  wife's  attitude  toward  their 
infant  child  and  their  home  was  different  from  what  it 
had  been  prior  to  that  time,  and  answered:  "It  was,  she 
seemed  to  be  indifferent."  She  testified  that  during  all  of 
their  married  life  he  was  abusive  to  her,  and  was  very  fre- 
(juently  guilty  of  acts  of  pei'sonal  violence  against  her.  In 
this  she  was  corroborated  by  her  motlier,  and  to  some  ex- 
lent  by  other  witnesses  who  seemed  to  be  disinterested 
and  reliable.  It  would  seem  that,  whoever  was  at  fault 
for  the  alienation  of  her  affection  for  lier  husband,  it  had 
been  substantially  accomplished  on  or  before  the  1st  day 
of  April,  1909.  There  is  no  evidence  that  she  knew  or 
had  ever  seen  defendant  prior  to  some  time  in  January, 

1909,  several  weeks  after  the  process  of  alienation  had  be- 
gun, according  to  the  plaintiff\s  testimony.  In  January, 
1909,  the  plaintiff's  wife  with, a  young  lady  and  a  small 
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child;  att4^nded  ttio  automobile  nhow  in  Omaha,  and  tliere 
she  casually  met  the  defendant.  There  is  no  evidence  of 
any  impropriety  op  anything  unusual  under  such  circum- 
stancee  betwei^n  them  on  that  cK-casion,  The  plaintiff  tes- 
tified that  on  the  26tli  day  of  March,  1909,  he  heard  a 
converKJition  lietween  his  wife  and  Mr.  Bei^rs  on  the  tele- 
plione  which  w<mld  indicate  impn^i^er  relations  between 
tlieni  at  that  time.  He  is  not  supiMH-ted  in  this  testimony, 
and  both  his  wife  and  Mr.  Hergi^rs  deny  tliat  they  ever  had 
any  conversiition  over  tlie  telephone  at  auy  time.  Several 
cin-umstances  are  testified  to  as  occurring  after  the  di- 
von*e  prweedingR  were  begun  that  would  indicate  similar 
relations  betwei*n  her  and  Mr.  Rergers.  The  plaintiff  and 
his  bnither  testify  as  to  having  watched  Mr.  Bergere" 
lionw*  some  time  during  April,  and  that  they  saw  the 
l)laintift"s  wife  come  out  of  the  back  door  of  the  house,  and 
that  she  then  snbstnntially  admitt(Hl  to  them  that  she  had 
been  in  Mr.  Bergers'  house  for  some  time.  Again,  another 
witness  t4»stified  that  about  the  1st  of  April  he  Siiw  her 
coming  out  of  Mr.  Bergers'  house.  This  might  have  been 
before  or  aftc^r  the  commencement  of  the  divorce  prcK'eed- 
ings,  as  the  witn(*ss  testific^d,  "I  don't  know  anything  about 
tlu*  date."  Another  witness  saw  her  and  Mr.  Bergers  talk- 
ing in  cmc  of  the  public  buildings  of  the  city.  This  was 
about  the  time  the  divorce  proceedings  were  lK*gun.  She 
and  Mr.  Bergers  both  testified  that  this  was  a  casual  meet- 
ing and  only  a  few  words  passed  between  them,  which  was 
not  dispute<l.  While  the  divorce  proceedings  were  pend- 
ing, and  after  the  case  at  bar  was  begun,  on  the  invitatiini 
of  .Airs.  Phelps'  parents,  Mr.  Bergers  called  at  their  home, 
where  she  was  living.  Fr<mi  that  time  on  Mr.  Bergers 
seems  to  have  taken  an  interest  in  her  relations  with  her 
husband,  and  in  furthering  the  prosecution  of  her  suit, 
ns  well  as  in  the  defense  of  his  own.  The  plaintiff  w^as 
very  active*  in  watching  the  actions  of  his  wife  w^hile  these 
suits  were  iMMiding.  He  says  that  he  was  frequently  driv- 
ing with  his  nntomobile  to  keep  watch  of  her  and  Mr. 
Berg  »rs.    On  these  occasions  lie  generally  took  some  female 
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companion  with  him  to  assist  in  the  watch,  and  jxartieu- 
liivly  and  frequently  a  certain  married  woman,  whom  he 
says  had  formerly  been  a  sclioolmate  of  his,  and  with 
whom  he  was  on  quite  friendly  terms.  OnHhe  other  hand, 
his  wife  was  also  watching  him,  and  the  evidence  shows 
that  Mr.  Bergers  c<mtinually  assisted  her  in  this.  Duping 
this  time  the  j)laintiflf's  wife  and  Sir.  Bergers  were  fre- 
quently seen  driving  in  his  automobile,  and  they  made  no 
denial  of  it  on  the  witness  stand. 

We  think  that  the  evidence  upon  the  main  issue  pre- 
sented was  sufficient  to  justify  a  submission  of  the  case 
to  the  jury.  There  was,  however,  no  evidence  to  justify  a 
verdict  in  the  amount  found.  When  we  consider  the  re- 
lation that  had  existed  between  the  husband  and  wife  be- 
fore she  had  ever  seen  or  known  anything  of  the  (lefend- 
ant,  and  the  plaintiff's  surroundings  and  conduct  before 
and  after  tbeir  separation,  it  is  imjjossible  to  believe  that 
this  verdict  of  f  16,666.67  was  based  upon  any  considera- 
tion by  the  jury  of  the  actual  damages  that  the  plaintiff 
might  have  suffered.  It  clearly  shows  that  the  verdict 
was  derived  from  something  other  than  the  evidence  in 
the  case.  A  verdict  so  obtained  cannot  be  allowed  to 
stand.  The  trial  court  required  the  plaintiff  to  remit  a 
large  part  of  the  verdict.  If  the  verdict  had  been  of  sucli 
a  nature  as  to  justify  the  belief  that  the  jury  had  at- 
tempted to  derive  their  verdict  from  the  evidence,  a  remit- 
t'trr  might  be  required  and  an  affirmance  justified;  but 
when  it  appears  that  the  verdict  must  have  bwn  reached 
from  passion  or  prejudice,  or  through  some  influence  out- 
side of  the  evidence,  it  is  the  duty  of  the  court  to  set  it 
aside. 

The  judgment  of  the  distri(*t  court  is  reversed  and  the 
cause  remanded  for  furtlier  proceedings. 

Beverssd. 
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Adolphits  M.  Allen,  appeia.ee,  v.  Dawson  CJocnty  kt 

al.,  appellants. 

FnjBD  JAIOTAIT  16,1918.    No.  16,919. 

1.  Taxation:   T^iktina  Pkopertt.    One  who  takes  cattle  and  hogs  upon 
his  farm  to  keep  and  feed  for  a  nonresident  of  the  county  has 

control  of  them  for  the  owner,  within  the  meanltig  of  section  10927, 

Ann.  St.  1911,  and  is  required  to  list  such  property  for  taxation. 

2. :    Injunction.    If  such  stock  is  assessed  in  the  name  of  the 

person  so  in  control  of  such  stock  on  the  Ist  day  of  April,  and  he 
purchases  the  same  after  that  date,  but  before  they  are  actually 
assessed,  and  afterwards  disposes  of  the  stock,  he  cannot  enjoin 
the  collection  of  the  tax  against  his  property  generally  on  the 
ground  that  he  was  not  the  owner  of  the  stock  on  the  Ist  day  at 
April. 

Appeal  from  the  district  court  for  Dawson  county: 
llurxo  O.  HosTETLEB,  JuDGE.     Reversed  toith  directions. 

T,  M.  Hewitt  and  E,  A.  Cook,  for  appellants. 

Warrington  d  Stewart,  contra. 

Skik;wiok,  J. 

The  plaintiff  bojjan  this  action  in  the  district  court  for 
l)n\vsoii  county  to  enjoin  the  collection  of  a  personal  prop- 
( rty  tax.  The  district  court  enjoined  the  tax  perpetually 
j;s  prayed,  and  the  county  has  appealed. 

There*  is  no  substantial  conflict  in  the  evidence.  It  ap- 
1  (»ars  that  tlic  plaintiff  is  the  owner  of  a  farm  in  Dawson 
county,  and  that  some  months*  prior  to  the  1st  day  of 
April,  1909,  one  WulflF,  of  Smith  Omaha,  sent  several  hun- 
dred head  of  cattle  and  scmu*  liogs  to  the  plaintiff's  fi^.mi, 
when*  they  weiM»  k(»pt  and  fed.  The  plaintiff  testified  that 
wliih*  tlie  cattle  were  en  his  frrm  one  William  Krnintz,  who 
was  sent  out  by  ^fr.  Wulflf,  had  charjre  of  them.  The  cat- 
i]o  were,  how(»ver,  in  ])laintiff's  yar.ls  and  were  being  fed 
with  plaintiff's  hay.  He  testified  tliat  Wulff  "was  to  pay 
me  for  my  teams  and  men,  and  for  the  engine  and  steam 
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for  grinding  and  preparing  the  feed."  Without  doubt  the 
cattle  were  in  the  plaintiff's  control  within  the  meaning 
of  the  statute.  Mr.  Wulff,  plaintiff  testifies,  "is  a  stock- 
liroker,  commission  man  at  South  Omaha.''  He  also  tea- 
tifies  that  soon  after  the  1st  day  of  April,  and  before  the 
lattle  were  actually  listed  for  assessment,  he  bought  the 
cattle  and  hogs,  and  still  continued  to  keep  them  on  his 
farm.  The  evidence  sliows  that  the  assessor  went  to  his 
farm  to  assess  the  plaintiff  about  the  1st  day  of  April,  and 
the  plaintiff  was  not  at  home.  Soon  afterwards  he  calle.l 
tliere  again,  and  the  plaintiff  informed  him  that  he  was 
sick  and  unable  to  attend  to  the  matter.  The  third  time 
he  called  in  the  latter  part  of  Hay,  and,  the  plaintiff  still 
not  being  at  home,  the  assessor  conferred  with  the  men 
who  were  in  charge  of  the  plaintiff's  farm  in  his  absence, 
and  they  listed  the  cattle  and  hogs,  and  one  of  tliem  signed 
the  assessment  schedule,  signing  the  plaintiff's  name,  "by 
Charles  Fletcher,"  without  specifying  the  capacity  in 
which  he  sigm^l  it.  Plaintiff  claims  that  the  tax  was  void 
because  the  property  was  not  his  property  on  the  1st  day 
of  April  and  ought  not  to  have  been  assessed  to  him. 
There  appears  to  be  no  other  question  presented ;  and  it  is 
not  claimed  that  the  property  was  assessed  or  taxed,  un- 
less this  assessment  and  tax  is  valid. 

We  think  the  district  court  was  in  error  in  enjoining 
the  tax.  Section  10027,  Ann.  St.  1911,  requires  that  every 
person  shall  list  all  personal  property  controlled  by  him 
as  the  agent  or  on  account  of  any  other  person,  county  or 
cori)oration  what*;oever.  It  was  then  the  duty  of  this 
l>laintiff  to  list  this  property  as  property  under  his  c(m- 
trol  on  the  1st  day  of  April.  If  he  had  done  so,  he  would 
liave  had  a  lien  upon  the  property  "for  the  taxes  thereon 
until  he  is  indemnified  against  the  payment  thereof."  Ann. 
St.  1911,  sec.  10915.  If  the  property  had  been  properly  as- 
sessed as  the  property  of  Mr.  Wulff  in  the  name  of  this 
plaintiff  as  his  agent,  it  would  have  been  the  duty  of  the 
plaintiff  to  keep  possession  of  the  property  until  he  was 
indemnified,  and  would  of  course  require  him  to  see  that 
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the  taxes  were  paid.  Soon  after  t)ie  lat  day  of  April,  and 
before  the  Bftsesflmenty  be  bougiit  these  cattle  himiself,  aad 
he  eanaot  now  be  beard  to  say  that  be  is  not  liable  fior  the 
taxes. 

The  jodgweDt  of  the  district  court  is  reversed  and  the 
cause  rejoaudedy  with  iastmctions  to  dimiiss  the  action* 


BOT£RSSD. 
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INDEX. 


Abatement. 

1.  In  a  mortgage  foreclosure,  In  which  a  partnership  and  its 
members  are  made  parties,  and  summons  is  served  on  the 
members,  and  after  service  one  of  the  members  dies,  the  suit 
does  not  abate,  but  may  be  prosecuted  against  the  surviving 
partners.    Dineen  v.  Lanning 545 

2.  In  foreclosure,  in  which  a  partnership  and  its  members  are 
made  parties,  the  fact  that  at  the  time  of  entering  the  decree 
plaintiff  requests  a  dismissal  as  to  a  partner  who  died  pend- 
ing the  suit  does  not  operate  as  an  abatement  of  the  suit. 
Dineen  v.  Lanning 545 

Adverse  Possession. 
'                           1.  Adverse  possession  for  10  years  held  established  by  the  un- 
contradicted evidence.    Schwartz  t?.  Anderson 603 

2.  That  land  is  not  correctly  described  in  defendant's  muni- 
ments of  title  will  not  prevent  the  running  of  limitations, 
there  being  no  question  as  to  its  identity.  Schtoartz  v, 
Anderson    603 

8.  -One  who  has  been  in  the  open,  notorious,  exclusive  adverse 
possession  of  realty  for  10  years  has  a  valid  title  thereto. 
i  Woodcock  V,  Unknoton  Heirs  of  Crosby 723 

4.  Proof  of  possession   of  realty  as  owner  is  not  limited  to 
declarations  of  the  claimant;  the  character  and  quality  of 
the  possession  and  use  may  be  shown.     Woodcock  v.  Un-  , 
knoton  Heirs  of  Crosby 723 

Agriculture. 

1.  Under  sees.  8-11,  laws  1858,  pp.  220,  221,  authorizing  county 
aid  to  agricultural  societies,  held  that  the  words  "all  such 

I  real   estate  and    improvements"   refer  only   to  real   estate 

purchased  and  improved  by  the  county.     Otoen  v.  Main 258 

2.  The  purpose  of  sec.  11,  laws  1858,  p.  221,  was  to  allow  an 
agricultural  society  the  use  of  county  funds  to  a  limited  ex- 
tent, in  trust,  and  to  prevent  their  diversion  to  private  use 
if  the  society  failied  to  carry  out  the  purpose  of  its  organiza- 
tion.    Owen   V.  Main 258 

5.  Sec.  14,  laws  1879,  p.  400,  amending  laws  1858,  p.  219,  held 
to  make  no  change  with  respect  to  the  right  of  a  county  to 
recover  the  amount  of  its  contribution  to  a  defaulting  agri- 
cultural society.    Owen  v.  Main 258 

58  (865) 
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Appeal  and  Error.  See  Creditors*  Suit,  3.  Criminal  Law.  Judg- 
ment, 4.  Justice  of  the  Peace.  Municipal  Corporations, 
1.     Pixading,  1.    Rape.    Trial. 

1.  Under  sec.  144  of  the  code,  power  la  given  an  appellate  court 
to  conform  the  pleadings  to  the  proof  only  where  the  amend- 
ment does  not  change  substantially  the  claim  or  defense. 
Peterson  v.  Lincoln  County " 167 

2.  The  power  of  the  supreme  court  to  permit  an  amendment  of 
a  pleading  to  conform  to  the  proof  is  only  exercised  to  sus- 
tain  a  Judgment,  except  where  it  clearly  appears  that  a  re- 
fusal to  permit  the  amendment  would  cause  a  miscarriage 

of  justice.    Peterson  v.  Lincoln  County 167 

8.  The  decision  of  questions  on  app^l  becomes  the  law  of  the 
case,  and,  for  the  purpose  of  the  litigation,  settles  conclu- 
sively the  points  adjudicated.    Helming  v.  Forrester 284 

4.  On  a  foreclosure,  where  the  trial  court  failed  to  credit  the 
proper  amount  of  rents  and  profits  on  the  mortgage  debt, 
the  supreme  court  will  determine  the  amount,  and  remand 
the  cause,  with  directions  to  modify  the  decree  accordingly. 
Attwood  V,  Warner 370 

6.  It  is  not  necessary  to  decide  whether  a  general  demurrer 
to  a  petition  will  lie,  where  the  question  of  law  is  presented 
and  determined  under  other  assignments.  Chalupa  v.  Tri- 
8tatc  Land  Co 477 

6.  Where  an  order  dismissing  the  case  was  omitted  from  tlie 
record  and  transcript  by  the  county  judge,  the  district  court 
may  return  the  transcript  so  that  a  nunc  pro  tunc  entry  may 

be  made.    Ooetz  Brewing  Co.  v.  Wain 61 4 

7.  On  appeal  from  the  county  court,  the  district  court  may 
order  the  transcript  to  be  returned  to  the  county  judge  for 
proper  certification.    Goetz  Brewing  Co,  v.  Wain 614 

8.  Where  the  district  court  has  sent  a  transcript  to  the  county 
judge  for  cert iflcat ion,  the  failure  of  the  county  judge  to  re- 
turn it  duly  certified  within  the  time  allowed  for  taking 
appeal  will  not  deprive  the  distric  t  court  of  jurisdiction. 
Ooetz  Brewing  Co.  v.  Wain 614 

9.  Error  in  refusing  a  continuance  will  not  be  considered, 
where  plaintiff  dismissed  her  action,  and  the  cause  was 
tried  on  the  cross-petition  of  defendant,  and  there  was  no 
further  application  for  continuance  on  the  trial  of  the  cross- 
petition.     Shci^alicr   v.   Stephenson 675 

10.  Error  in  favor  of  the  losing  party  is  not  ground  for  reversal. 
Woodcock  V.  Unknown  Heirs  of  Croshy 723 

11.  Questions  presented  by  amendment  to  motion  for  new  trial, 
made  more  than  three  days  after  verdict,  and  without  a  find- 
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ing  that  the  party  was  unavoidably  prevented  from  present- 
ing such  questions  within  time,  will  not  be  considered  by 
the  court    Davis  v.  Taylor  d  Son 769 

12.  The  supreme  court  will  not  by  judicial  notice  introduce  into 
the  record  facts  of  which  the  trial  court  had  no  knowledge. 
Faasler  v.  Streit   78G 

13.  The  findings  anf  judgment  of  the  trial  court  will  be  set 
aside  where  they  are  clearly  against  the  weight  of  evidence. 
Tyler  v.  Hoover  ^  2X1 

14»  A  verdict  on   conflicting   evidence   will   not  be   disturbed; 

Kinney  v,  Chicago,  B,  d  Q,  R.  Co 383 

Schmidt  V,  Village  of  PapilHon 511 

15.  In  reviewing  a  direction  of  verdict  for  plaintiff,  the  court 
will  assume  the  existence  of  every  material  fact  which  the 
evidence  of  defendant  establishes  or  tends  to  prove,  and 
proper  inferences  from  such  facts.  Central  Nat.'  Bank  v. 
Ericson    390 

16.  Affidavits  on  motion  for  new  trial  cannot  be  considered  un- 
less preserved  in  a  bill  of  exceptions.     Schmidt  v.  Village 

of  Papillion 511 

17.  The  supreme  court  will  not  consider  a  purported  bill  of 
exceptions  when  not  authenticated.  Union  Stock  Yards  Nat, 
Bank  v.  Lamb 60S 

18.  In  a  law  action  tried  to  the  court,  the  findings  have  the 
force  of  a  verdict.  Providence  Jewelry  Co.  v.  Oray  Mer- 
cantile Co 633 

19.  On  appeal  in  equity,  it  will  be  presumed  that  the  court  de- 
cided the  case  solely  on  competent  evidence,  and  no  errors 
in  receiving  evidence  will  be  considered.  Shevalier  v, 
Stephenson 67S 

20.  The  supreme  court  must  consider  an  a'ppeal  on  the  evidence 
before  the  trial  court,  except  where  new  matter  arising 
after  the  entry  of  judgment  is  brought  into  the  case  by  sup- 
plemental proceedings.     Fassler  v.  Streit 78Q 

21.  Failure  to  instruct  as  to  the  burden  of  proof  will  not  require 
a  reversal,  when  no  such  instruction  was  requested.  Chalupa 

V,  Tri-State  Land  Co 477 

22.  Where  plaintiff  was  not  guilty  of  contributory  negligence, 
the  submission  of  that  question  by  an  erroneous  instruction 
is  not  prejudicial  to  defendant.    Mitchell  v.  Omaha  Packing 

Co 496 

Beebe  v.  ScotVs  Bluff  County 501 
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23.  If  a  verdict  is  the  only  one  Justifiable  by  tbe  evidesice,  the 
instrucUons  will  not  be  examined.    Schwartz  v,  Anderton. .  603 

24.  The  refusal  of  en  instruction  as  to  agency  of  husband  held 
not  ground  for  reversal,  where  the  evidence  is  not  preserred- 
Union  i^tock  Yards  Kat.  Bank  v.  Lamb 60S 

25.  Where  the  verdict  and  judgment  are  the  only  ones  which 
could  be  legally  returned  under  the  evidence,  the  instruc- 
tions will  not  be  examined.    OoeU  Brewing  Co.  v.  Wain.,..  614 

Bailment 

Where  a  bailee  returns  property  bailed  In  a  damaged  oondi- 
tion,  the  burden  is  on  him  to  show  that  the  damage  did  not 
occur  through  his  negligence.    Davia  v,  Taylor  d  Son 769 

Banlca  and  Banking. 

1.  So  much  of  the  depository  law  of  1891  (laws  1891,  eh.  50) 
as  required  depository  banks  to  give  bonds  for  deposits  of 
public  funds  is  repealed  by  sec.  46  of  the  banking  act  of 
1909,  as  amended  by  ch.  8,  laws  1911;  and  a  state  bank  by 
comi)Iying  with  that  act  is  entitled  to  its  pro  rata  share  of 
public  funds  without  giving  bond.    State  v.  Hevelone 748 

2.  A  bank  held  not  liable  to  a  depositor  for  failure  to  pay  a 
check  in  currency,  where  he  subsequently  accepted  a  draft 
and  immediately  transferred  it  and  used  the  proceeds;  the 
draft  being  paid  by  the  drawee.  First  Nat.  Bank  v.  Wheatley,  807 

Sills  and  Notes.   See  Eviden'ce,  1.    Pleadtng,  3. 

1.  Settlement  of  a  disputed  claim  may  constitute  a  considera- 
tion for  a  note,  If  the  claim  is  made  by  the  payee  in  good 
faith,  though  he  may  be  mistaken  as  to  the  basis  thereof. 
Musser  v.  Musser    387 

2.  Where  the  consideration  for  a  note  was  a  disputed  claim 
as  to  whether  a  prior  note  had  been  altered  before  or  after 
delivery,  if  the  claim  was  made  in  good  faith,  plaintiff  need 
not  establish  that  the  maker  altered  it  after  its  execution. 
Musser  V.  M iisscr   387 

3.  An  instruction  for  plaintiff  on  the  ground  that  a  note  was 
purchased  from  an  innocent  holder  is  erroneous,  where  rea- 
sonable men  may  properly  Infer  from  all  the  evidence  that 
the  holder  in  making  the  purchase  acted  for  plaintiff,  who 
had  actual  knowledge  of  valid  defenses.    Central  Nat.  Bank 

V.   Ericson 39o 

4.  Where  fraud  in  the  inception  of  a  note  Is  pleaded  as  a  de- 
fense and  supported  by  proof,  in  an  action  by  an  indorsee 
against  the  maker,  the  burden  is  on  plaintiff  to  show  he  is 

a  hona  fide  holder.    Central  Nat.  Bank  v.  Ericson 896 
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6.  In  an  action  on  a  note,  where  coverture  is  a  defense,  and 
it  is  not  alleged  in  the  petition  that  defendant  is  a  married 
woman,  defendant  must  allege  and  prove  the  fact.  Union 
Stock  Yards  Nat  Bank  v.  Lamb 608 

6.  In  an  action  on  a  note,  if  it  is  proved  that  defendant  is  a 
married  woman,  the  burden  is  on  plaintiff  to  prove  that  the 
contract  was  made  with  reference  to  and  for  t^he  purpose 
of  binding  her  separate  estate.  Union  Stock  Yards  Nat 
Bank  v.  Lamb   608 

7.  The  negotiable  instruments  act  (Comp.  St.  1905,  ch.  41)  does 
not  apply  to  negotiable  instruments  executed  and  delivered 
before  it  went  into  effect    Fassler  v,  Streit 786 

8.  While  an  assignment  of  a  mortgage  may  be  effective  to 
transfer  the  equitable  title  to  the  note  secured,  it  is  not  a 

'      commercial  indorsement  cutting  off  defenses  available   to 
the  maker  against  the  original  payee.    Fassler  v.  Streit, . .  786 

Brokers* 

An  agreement  between  partners  that  one  partner  may  sell 
partnership  land  is  not  within  sec.  74,  ch.  73,  Comp.  St.  1911, 
relating  to  brokers'  contracts  to  sell  lands.  Majors  v. 
Majors    473 

Burglaxy.    See  Criminal  Law,  22. 

1.  Information  held  sufficient  to  sustain  a  conviction  of  bur- 
glary.   Hardin  v.  State 298 

2.  Evidence  held  to  establish  the  corpus  delicti.  Hardin  v. 
State    298 

8.  Evidence  held  to  sustain  conviction.    Hardin  v.  State 298 

Carriers. 

1.  Evidence  in  an  action  for  injury  to  live  stock  held  insuffi- 
cient to  sustain  judgment  for  plaintiff.     Ward  v,  Chicago, 

St  P.,  M.  d  0.  R.  Co 183 

2.  Verdict  against  a  carrier  for  damages  from  delay  in  trans- 
porting live  stock  held  sustained  by  the  evidence.  Kiser  v, 
ChicagOy  B,  d  Q.  R,  Co 531 

3.  In  an  action  by  a  shipper  against  a  railroad  company  to 
recover  for  grain  doors  for  box  cars  used  in  an  interstate 
shipment,  held  that  an  answer  that  the  interstate  commerce 
commission  had  made  a  rule  that  a  carrier  cannot  reimburse 
shippers  for  such  expense,  unless  expressly  so  provided  in 
its  tariff,  failed  to  state  a  defense.    Hanks  v.  Missouri  P, 

R.  Co 594 

4.  There  being  no  allegation  in  an  answer  as  to  when  a  rule  of 
the  interstate  commerce  commission  relied  on  as  a  defense 
to  an  action  for  grain  car  doors  was  adopted,  it  will  not  be 
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premimed  to  have  becfn  adopted  before  the  car  doors  were 
famished.    Hanks  v,  Mi890uri  P,  R,  Co 594 

Charities. 

1.  A  charitable  institution  conducting  a  hospital  solely  for  phi- 
lanthropic purposes  is  not  liable  to  inmates  for  negligence 
of  nurses.  Duncan  v.  NeJyraska  Banitarium  d  Benevolent 
Ass'n    162 

2.  A  charitable  institution,  by  accepting  compensation  from  a 
patient,  does  not  thereby  incur  liability  for  negligence  of 
nurses.  Duncan  v.  Nebraska  Banitarium  rf  Benevolent 
Ass'n    .' 162 

3.  A  charitable  institution  is  not  necessarily  liable  for  death 
of  an  insane  patient  who  committed  suicide,  though  pay  Tor 
her  care  was  accepted  under  an  oral  agreement  to  keep  a 
nurse  in  constant  attendance.     Duncan  t?.  Nebraska  Bmii-  ^ 
tarium  d  Benevolent  Ass'n 162 
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Compromise  and  Settlement. 

1.  In  an  action  on  a  compromise,  plaintiff  must  allege  a  reft- 
sonable  foundation  for  his  claim,  and  that  it  was  made  in 
good  faith.    Majors  v.  Majors 473 

2.  A  petition  to  recover  on  a  settlement  or  compromise  which 
does  not  show  a  consideration  for  the  contract  is  demurrable. 
Majors  v.  Majors , 473 

Constitutional  Law.     See  Drains,  1.    Elections,  4.    Licenses,  3. 
Waters,  1,  7. 

1.  Where  a  statute  authorizes  a  proceeding  under  the  police 
power  affecting  property  rights,  and  does  not  expressly  pro- 
vide for  notice  to  the  property  owner,  the  right  to  notice  is 
implied,  and  where  it  is  given  under  a  procedure  authoriiced 
by  the  legislature,  and  the  party  has  appeared,  be  is  not 
deprived  of  his  rights  without  due  process  of  law.  Enter- 
prise Irrigation  District  t?.  Tri-State  Land  Co 121 

2.  An  ordinance  making  it  unlawful  for  one  operating  a  motor- 
cycle to  carry  another  person  on  the  machine  in  front  of 
the  operator  held  a  valid  exercise  of  police  power.  In  re 
Wickstrum   523 

3.  Ch.  42,  laws  1905,  relating  to  relocation  of  county  seats, 
is  void,  under  sec.  15,  art.  Ill  of  the  constitution,  as  local 
and  special  legislation.     State  v.  Kelso 62S 

4.  A  classification  limiting  provisions  of  a  statute  to  a  certain 
class  then  in  existence,  when  applied  to  the  relocation  of 
county  seats,  is  local  and  special  legislation.  Btate  v.  KeUo. .  62S 

5.  Sees.  31,  32,  ch.  32,  Comp.  St  1911,  known  as  the  "Bulk  Sales 
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Law/'  are  not  unconstitutional  as  legislating  upon  a  subject 
not  clearly  expressed  in  the  title.  Appel  Mercantile  Co,  v. 
Barker  669 

6.  Sees.  31,  32,  ch.  S2,  Comp.  St  1911,  making  all  sales  In^ulk 
void  as  to  creditors  unless  certain  specified  conditions  are 
complied  with,  do  not  render  the  conditions  separate  sub- 
jects of  legislation,  within  sec.  11,  art.  Ill  of  the  constitu- 
tion.   Appel  Mercantile  Co.  v.  Barker 669 

7.  Sees.  31,  32,  ch.  32,  Comp.  St.  1911,  do  not  violate  sec.  3,  art.  I 
of  the  constitution,  which  provides  that  no  person  shall  be 
deprived  of  his  property  without  due  process  of  law.  Appel 
Mercantile  Co.  v.  Barker 669 

8.  Sees.  31,  32,  ch.  32,  Comp.  St.  1911,  apply  to  all  people  of  the 
state  who  engage  in  the  business  designated,  so  that  the 
classification  is  not  arbitrary  so  as  to  render  the  act  special 
legislation.    Appel  Mercantile  Co.  v.  Barker 669 

Continuance.    See  Appeal  and  Erkob,  9.    Justice  of  the  Peacs. 

Contracts.     See  Evidence,  5. 

1.  One  who  has  contracted  to  convey  to  a  street  railway  com- 
pany land  for  right  of  way  purposes,  and  thereafter  seeks  to 
rescind  the  contract  for  fraud,  must  act  promptly  on  dis- 
covery of  the  facts.    Ensign  v.  Citizens  Interurhan  R.  Co. . .  363 

2.  Parol  contract  held  to  possess  requisite  elements  of  certainty, 
and  to  be  established  by  clear  and  satisfactory  evidence. 
Moline  v.  Carlson 419 

3.  In  an  action  for  tuition,  evidence  h^ld  insufficient  to  sustain 
judgment  for  defendant.  l7iternational  Text-Book  Co,  v, 
Martin  430 

4.  In  an  action  on  a  written  contract,  where  defendant  denies 

m 

plaintiff's  allegation  that  he  has  performed,  the  burden  is  on 
plaintiff  to  sustain  the  allegation.  Witt  v.  Old  Line  bankers 
Life  Ins.   Co 763 

Costs.     See  Injunction,  4. 

Counties  and  County  Officers.     See  Constitutional  Law,  3,  4. 

1.  Under  sec.  4466,  Ann.  St.  1911,  the  county  board  alone  has 
authority  to  deduct  delinquent  personal  taxes  from  claims 
allowed  against  the  county.    State  v.  Johnson 736 

2.  The  county  board  acts  judicially  in  the  allowance  of  claims 
and  the  deduction  of  delinquent  personal  taxes  from  the 
amount  due,  and  in  rendering  judgment  for  the  remainder. 
State  V,  Johnson 736 

Courts. 

L  In  an  action  against  the  coroner  and  his  surety  for  the  value 
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of  personal  property  sold  to  pay  funeral  expenses,  the  district 
court  should  adjudicate  the  whole  matter,  instead  of  render- 
ing judgment  against  the  defendants  and  then  sending  the 
coroner  to  the  county  court  to  file  claims  against  the  estate. 
Lenderink  v.  Sawyer 587 

2.  Under  sec.  28,  ch.  19,  Comp.  St.  1911,  the  district  court  may, 
by  rule,  compel  an  Inferior  court  or  board  to  allow  an  appeal, 
or  to  make  or  amend  records.    Qoetz  Brewing  Co,  v.  Wain. .  614 

Creditors'  Suit. 

1.  To  maintain  a  creditor's  bill,  proof  of  a  Judgment  at  law,  of 
the  issuance  of  an  execution  and  a  return  nulla  hona  is  suffi- 
cient. In  the  absence  of  fraud  or  collusion,  to  show  that 
plaintiff's  remedies  at  law  have  been  exhausted.  Parsons  v, 
Cathers S25 

2.  In  equity,  the  interest  of  a  Judgment  debtor  in  a  Judgment 
against  a  city  may  be  subjected  to  the  claim  of  his  Judgment 
creditor.    Parsons  v,  Cathers 52  j 

3.  Failure  to  dismiss  a  creditor's  bill  on  an  answer  alleging 
that  plaintiff  has  possession  of  unsold  collateral  security, 
held  not  reversible  error,  where  plaintifiF,  before  reply,  sold 
the  collateral  and  applied  the  proceeds,  and  no  one  was    ' 
prejudiced.    Parsons  v.  Cathers * '. 525 

4.  The  contract  of  husband  and  wife  to  support  the  father  of 
the  husband  and  pay  him  |50  a  year  is  a  personal  contract, 
and  the  rights  of  the  father  thereunder  cannot  be  subjected 
to  the  payment  of  a  Judgment  against  him.  Valparaiso  State 
Bank  v,  Schwartz > .  575 

5.  Where  the  consideration  for  a  contract  of  husband  and  wife 
to  support  the  father  of  the  husband  was  the  conveyance  of 
the  father's  homestead,  on  which  he  retained  a  Hen  to  secure 
performance  of  the  contract,  his  interest  will  not  be  sub- 
jected to  a  judgment  on  an  Indebtedness  incurred  after  the 
transfer.    Valparaiso  State  Bank  v.  Schwartz 575 

Criminal  Law.   See  Burglary.  Druttkards.  Embezzlement.  Homi- 
cide.   Indictment  and  Information.    Intoxicating  Liquobs. 

RAPfi. 

1.  Arguments  and  insinuations  to  the  Jury,  not  based  on  com- 
petent evidence,  are  improper.    Kanert  v.  State 14 

2.  In  a  prosecution  for  rape,  where  there  Is  evidence  of  several 
distinct  crimes,  and  the  prosecution  has  been  required  to 
elect  on  which  It  will  proceed,  the  court  should  «o  charge; 
and  it  is  error  to  Instruct  the  Jury  that  if  the  accused  com- 
mitted the  offense,  and  complainant  was  under  the  age  of  15 
years,  they  should  find  accused  guilty  "as  charged  in  the 
Indictment."    Kanert  v.  State 14 
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3.  An  instruction  that,  if  the  state  has  failed  to  establish  "each 
and  every"  one  of  the  material  allegations,  the  Jury  must 
acquit,  is  not  prejudicially  erroneous,  because  of  the  use  of 
the  words  "each  and  every''  instead  of  the  word  "any." 
Larson  v.  State 21 

4.  The  accused's  mental  condition  as  affecting  his  responsi- 
bility is  a  question  for  the  Jury,  and  not  the  court.    Larson 

V.   State 24 

5.  It  is  without  prejudice  to  accused  to  instruct  In  a. trial  for 
felony  that  certain  facts  stand  admitted,  when  the  accused 
and  other  witnesses  have  testified  to  such  facts,  and  there  is 

no  evidence  to  the  contrary.    Goldsberry  v.  State 211 

6.  If  the  court  submits  the  question  as  to  the  venue  of  a  crime 
fully  and  fairly,  it  is  not  prejudicial  error  to  tell  the  Jury 
that  they  have  nothing  to  do  with  the  law  question  involved 

in  determining  the  proper  venue.    Ooldsherry  v.  State 211 

7.  If  accused  desires  instruction  upon  matters  not  mentioned 
by  the  court  in  its  instructions,  he  should  request  the  same. 
Ooldsberry  v.  State 211 

* 

8.  Objection  that  important  matters  were  omitted  from  the  in- 
structions, without  specifying  what  those  matters  were,  will 
not  ordinarily  be  considered.    Ooldsberry  v.  State 211 

9.  Where  a  plea  in  abatement  presents  questions  of  law  only,  it 
is  proper  for  the  trial  court  to  determine  them.  Hardin  v. 
State    298 

10.  Refusal  of  requested  instructions  is  not  reversible  error, 
where  the  court  has  fairly  instructed  on  defendant's  theory 

of  the  case.    Stehr  v.  State 756 

11.  An  instruction  defining  reasonable  doubt,  which  included 
the  words  "and  instructions  of  the  court,"  held  not  erro- 
neous.    Stehr  V,  State 766 

12.  One  not  an  expert  cannot  give  his  opinion  of  the  sanity  of 
accused  without  first  showing  such  knowledge  of  accused  as 
would  enable  him  to  form  an  opinion.    Larson  v.  State 24 

IS.  If  an  expert  witness  fails  to  testify  to  facts  and  conditions 
observed  on  which  to  form  an  opinion  as  to  the  sanity  of 
accused,  or  that  what  he  had  observed  was  sufficient  to  en- 
able him  to  form  an  expert  opinion,  it  is  error  to  allow  him 
to  testify  that  he  has  not  observed  anything  that  led  to  the 
conclusion  that  accused  was  insane.    Larson  v.  State 24 

14.  "Where  accused,  without  objection,  answered  questions  on 
cross-examination  as  to  treatments  by  his  physician,  held 
that  he  did  not  waive  his  privilege  to  object  to  the  physl- 
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clan's   testifying  to   confidential  commnnfcatioBs  between 
them.    Larson  V,  State 24 

15.  Though  it  is  error  to  allow  a  writing  in  evidence  as  the 
writing  of  accused  without  proof  of  his  signature  or  other- 
wise identifying  it  as  written  or  authorized  by  him,  yet,  if 
the  substance  of  the  writing  Is  testified  to  by  accused,  the 
error  is  without  prejudice.    Larton  v.  J^ta^e 24 

16.  Where  misconduct  of  a  bailiff  in  charge  of  a  Jury  is  alleged 
in  a  motion  for  new  trial,  and  the  issue  is  submitted  oti  con<> 
flicting  afiidavlts,  the  decision  of  the  district  comrt  will  not 

be  reversed  unless  clearly  wrong.    Thrasher  v.  State 110 

17.  Where  objections  to  the  impaneling  of  the  grand  Jury  are 
presented  by  plea  in  abatement,  though  there  ta  no  ruling 
thereon,  the  objection  is  waived,  and  cannot  be  taken  by 
motion  in  arrest  of  Judgment.    Chldsberry  v.  State 211 

18.  A  nonresident  attorney  may  be  selected  to  assist  the  county 
attorney  in  felony  cases,  under  the  direction  of  the  eourt* 
and  he  must  qualify  as  directed  by  sec.  3,  ch.  7,  Comp.  St 
1911.    Ooldsherry  t?.  State ,. 211 

19.  It  will  not  be  presumed  that  the  trial  court  neglected  to 
administer  an  oath  to  an  assistant  for  the  prosecuting 
attorney.    Ooldsherry  v.  State 211 

20.  The  recital  in  an  affidavit  filed  with  motion  for  new  trial 
that  the  assistant  prosecutor  did  not  take  the  required  oath 
will  not  establish  that  fact    Ooldsherry  v.  State 211 

21.  Objection  that  the  prosecuting  attorney  is  guilty  of  miscon- 
duct at  the  trial  must  be  taken  at  the  time,  and  it  is  too  late 
if  made  for  the  first  time  in  motion  for  new  trial.  Oolds- 
herry V.  State 211 

22.  The  words  "railroad  car"  in  sec.  1,  ch.  184,  laws  1905,  held 
to  come  within  the  title  of  an  act  relating  to  burglary. 
Hardin  v.  State 298 

23.  Evidence  as  to  admissions  by  accused,  in  a  prosecution  for 
burglary  of  a  railroad  car,  held  insufllcient  to  show  that  the 
admissions  were  obtained  under  threats.    Hardin  v.  State,.  298 

24.  A  doctor  who  dressed  the  wounds  of  one  accused  of  drunken- 
ness held  incompetent  to  testify  to  his  condition,  under  sec. 
333  of  the  code.     Freehurg  v.  State 346 

25.  On  a  prosecution  of  a  Judge  of  election  for  having  misread 
ballots  cast,  the  ballots  are  the  best  evidence  of  how  and  for 
whom  they  were  cast;  and,  unless  they  have  been  lost  or 
mutilated,  secondary  evidence  is  not  admissible.  Deeder  v. 
State 662 
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Damages.    See  Eminent  Domain,  3-5.    Municipal  Corporations,  6. 
Replevin,  3.     Sales,  2,  4.    Waters,  12,  15. 

1.  In  an  action  to^  damages  to  growing  crops,  the  amount  of 
damage  is  a  question  for  the  jury.  Ohalupa  v.  Tri-8tate 
Land  Co 477 

2.  The  difficulty  of  determining  the  amount  of  damage  is  not 
ground  for  denying  recovery  for  wilful  Injury  to  growing 
crops.    Chalupa  v.  Tri-State  Land  Co 477 

Deeds. 

1.  Where  a  father  conveyed  land  to  his  daughter  by  deed,  which 
was  returned  to  the  father  for  correction,  and  not  returned 
to  the  daughter,  held  that  she  had  an  equitable  title  to  the 
land.    Holladay  v.  Rich 91 

2.  In  a  suit  to  cancel  a  deed  as  procured  by  undue  Influence 
and  by  promise  of  services  never  performed,  decree  for  de- 
fendant held  sustained  by  the  evidence.    Moore  v.  Britiztis. .  401 

3.  A  deed  to  a  partnership  In  its  firm  name  Is  not  void,  but 
vests  an  equitable  estate  in  the  firm  for  the  benefit  of  the 
partnership  business  and  creditors,  and  of  the  partners. 
Dineen  v.  Lanning 545 

4.  A  mutual  mistake  in  description  in  a  deed  will  warrant  its 
reformation  to  conform  to  the  intention  of  the  parties. 
Burke  v.  Welch 773 

Depositions.     See  Injunction,  5,  6. 

1.  An  ofllcer  authorized  to  take  depositions  may,  at  the  request 
of  a  party,  take  the  deposition  of  the  opposing  party,  and 
may  issue  a  subpama  duces  tecum,  and  compel  his  attend- 
ance as  a  witness.    Old  Line  Bankers  Life  Ins.  Co.  v.  Witt. .  743 

2.  An  attorney  having  the  custody  of  documents  and  papers  be- 
longing to  one  of  the  parties  may  be  required  to  produce 
such  documents  and  papers  as  the  client  would  be  required 

to  furnish.    Old  Line  Bankers  Life  Ins.  Co.  v.  Witt 743 

Descent  and  Distribution.     See  Wills,  2. 

Manner  of  descent  of  realty  under  sec.  1,  ch.  23,  Comp.  St. 
1907,  stilted.    Whitford  v.  Kinzel 373 

Divorce. 

1.  Evidence  held  to  justify  a  decree  of  divorce  for  extreme 
cruelty  and  habitual  drunkenness.    Boxa  v.  Boxa 7S 

2.  The  mother  is  the  only  proper  custodian  of  two  children 
who,  at  the  time  she  obtained  a  divorce,  were  one  and  three 
years  old,  respectively.    Boxa  v.  Boxa 78 

8.  Where  the  amount  of  alimony  cannot  be  placed  in  a  lump 
sum  without  hardship  to   defendant,   and    uncertainty   to 
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plaintiff,  the  court  should  provide  for  the  payment  of  a 
stated  sum  distributed  over  fixed  periods  of  time.  Boxa  v. 
Boxa   ! 78 

4.  Decree  granting  a  husband  a  divorce  on  the  ground  of  ex- 
treme  cruelty  held  proper.    Cronk  v.  Cronk 634 

DraiiiB. 

1.  Sec.  24,  art.  V,  ch.  89,  Comp.  St.  1911,  providing  that  drain- 
age districts  may  dig  ditches  under  and  across  railroads  and 
public  highways,  is  not  violative  of  the  constitutional  pro- 
vision that  the  property  of  no  person  shall  be  taken  or 
damaged  for  public  use  without  just  compensation.  Douglas 
County  V.  Papillion  Drainage  District 771 

2.  The  legislature  may  grant  drainage  districts  the  right  to 
cross  highways,  and  If  It  imposes  no  conditions  the  county 
authorities  can  Impose  none.  Douglas  County  v,  Papillion 
Drainage  District 771 

3.  Sec.  23,  art.  IV,  ch.  89,  Comp.  St.  1911,  requiring  drainage 
districts  to  restore  public  highways  which  they  cross,  does 
not  relieve  such  districts  from  the  duty  imposed  by  common 
law  and  by  sec.  110,  art.  I,  ch.  78,  Comp.  St.  1911,  to  main- 
tain crossings  on  all  such  highways.  Richardson  County  v. 
Drainage  District 773 

4.  Where  a  new  channel  has  been  made  by  a  drainage  district 
for  a  stream  which  has  been  bridged  by  the  public,  and  the 
pew  bridge  relieves  the  county  from  maintaining  the  old 
bridge,  the  new  bridge  should  be  maintained  by  the  public, 
and  not  by  the  drainage  district.  Richardson  County  v. 
Drainage  District    771' 

Drunkards. 

Instruction  held  to  be  an  erroneous  definition  of  drunken- 
ness and  intoxication.    Frceburg  v.  State 34n 

Easements. 

One  seeking  to  close  a  way  over  his  land  which  has  been 
used  by  his  neighbor  for  more  than  10  years  has  the  burden 
of  showing  that  the  use  was  permissive,  and  not  under  a 
claim  of  right.    Majerus  v.  Barton 685 

Ejectment. 

Where  parties  entitled  to  the  possession  of  land  execute  to 
their  attorneys  a  quitclaim  deed  to  an  undivided  one-half  of 
the  land  as  security  for  their  services,  such  deed  is  in  effect 
a  mortgage,  and  it  is  not  necessary  to  join  the  grantees  aa 
plaintilTs  in  an  action  in  ejectment.    Helming  v,  Forrester,.  284 
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Elections.    See  Crtmtnal  Law,  25. 

1.  Under  sec.  45,  ch.  52,  laws  1907,  the  500  electors  who  must 
be  present  at  a  mass  state  convention  to  form  a  new 
political  party  need  not  be  the  identical  500  who  sign  the 
agreement  to  form  such  party.    Morrisaey  v.  Wait 271 

2.  Sees.  89,  40,  ch.  52,  laws  1907,  providing  for  nomination  of 
candidates  by  a  convention  or  committee,  apply  to  nomina- 
tions by  new  parties  for  general  elections,  as  well  as  to 
nominations  by  old  parties  in  special  elections  and  for  offices 
excepted  from^the  provisions  of  the  act.    Morrissey  v.  Wait. .  271 

3.  Where  a  new  party  is  formed  after  the  time  for  holding 
primary  elections,  nominfitions  may  be  made  by  mass  con- 
vention, under  sec.  45,  ch.  52,  laws  1907,  and  certificates  of 
nomination  may  be  filed  at  the  time  specified  in  sec.  40. 
Morrissey  v.  Wait 271 

4.  Statutes  relating  to  the  exercise  of  the  elective  franchise 
and  nomination  of  candidates,  either  at  primaries  or  by  con- 
ventions or  committees,  should  be  construed  in  the  light  of 
sec.  22,  art  I  of  the  constitution,  guaranteeing  that  all  elec- 
tions shall  be  free.    Morrissey  v.  Wait 271 

5.  Ch.  26,  Comp.  St.  1911,  recognizes  political  parties,  and  dele- 
gates to  each  party  the  right  to  vote  at  primaries  and  gen- 
eral elections  for  their  own  candidates  nominated  without 
interference  of  members  of  any  other  political  party.    State 

17.  Wait  313 

6.  The  preferential  vote  of  a  political  party  at  a  primary  for  a 
candidate  for  president,  while  morally  binding  on  delegates 
to  the  national  convention,  has  no  relation  to  candidates 
nominated  for  presidential  electors.    State  v.  Wait 313 

7.  Persons  nominated  at  a  primary  for  presidential  electors  are 
nominated,  not  to  vote  for  any  particular  candidate  then 
known,  but  for  the  candidate  who  may  subsequently  be 
Dominated  by  the  national  convention  of  the  party.    State 

V.  Wait  313 

8.  By  sees.  125r,  140,  ch.  26,  Comp.  St  1911,  every  voter  has  the 
right,  by  a  single  cross,  or  by  one  manipulation  of  the  lever 
of  a  voting  machine,  to  vote  a  straight  party  ticket;  and  the 
governing  body  or  committee  of  the  party  may  appeal  to  the 
court  to  enforce  such  right    State  v.  Wait 313 

9.  'fhe  national  convention  of  a  political  party,  or  its  national 
central  committee,  is  the  supreme  governing  body  as  to 
national  afPalrs,  and  has  authority  to  decide  which  of  rival 
conventions  or  committees  in  the  state  is  the  authorized 
convention  or  committee  of  the  party.    State  v.  Wait 313 

10.  The  legislature  of  this  state,  in  providing  for  the  "closed 
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primary,"  lias  adopted  the  pdfcy  of  allowing  each  political 
party  to  select  its  own  candidates.    State  v.  Wells 337 

11.  Any  erne  who  has  the  statutory  qualifications  to  fill  an  ofllce 
may  be  a  candidate  for  the  office;  and  it  he  affiliates  with  a 
political  party  he  may  become  its  candidate  or  he  may  be- 
come a  candidate  independently  of  all  parties.  State  v. 
Wells   337 

12;  Under  the  primary  law,  no  political  party  can  be  compelled 
to  present  as  its  candidate  at  a  general  election  one  who  does 
not  affiliate  with  the  party.    State  v.  Wells 337 

13.  If  a  political  party  at  its  primary  makes  no  nomination  for 
an  office,  a  vacancy  has  occurred,  and  the  proper  party  com- 
mittee may  fill  the  vacancy.    State  v.  Wells 337 

Embezzlement. 

1.  If  an  agent  receives  a  draft  from  his  principal  with  instruct 
tions  to  purchase  certain  property,  and  the  agent  obtains 
the  money  on  the  draft  and  converts  it,  the  jury  are  justified 

in  finding  that  he  obtained  it  as  agent.    Ootdsberry  v,  Stnie,  211 

2.  Indictment  under  sec.  121  of  the  criminal  code  held  to  show 
that  the  principal  whose  agent  was  charged  with  embezzle- 
ment was  a  private  person.    Goldsherry  v.  State 211 

3.  Evidence  held  to  sustain  conviction  of  embezzlement  Golds- 
"berry  v.  State 211 

Eminent  Domain,     See  Dsains,  1,  2. 

1.  If  one  acquiesces  in  an  appropriation  of  his  land  for  a  public 
use,  he  cannot  regain,  possession  by  ejectment,  but  he  may   . 
recover  the  value  thereof.    Ensign  v.  Citizens  Interurban 

R.  Co 363 

2.  When  the  right  of  flowage  of  private  lands  has  been  acquired 
under  the  ad  quod  damnum  act  for  a  public  purpose,  if  the 
use  Is  changed  to  a  different  and  private  purpose,  it  is  an 
abandonment  of  the  right,  but  a  change  to  another  public 
use  is  not    Lucas  v.  Ashland  L.,  M,  d  P.  Co 650 

3.  Owners  of  riparian  lands  injured  by  flowage,  and  not  in- 
cluded in  the  original  ad  quod  damnum  proceedings,  may 
proceed  under  sec.  14,  ch.  44,-  Gen.  St.  1873;  but  after  the 
daiiL  causing  the  overflow  has  been  built  and  the  mill  in 
operation  for  many  years,  they  cannot  abate  the  dam  as  a 
nuisance,  or  restrain  its  use  till  their  damages  are  adjusted. 
Lucas  V.  Ashland  L.,  M.  rf  P.  Co « 550 

4.  In  a  suit  by  the  owners  of  riparian  lands  to  enjoin  the  use 
of  a  water  power  and  remove  a  dam,  the  court  should,  if  the 
injunction  is  refused,  allow  plaintiffs  such  damages  as  they 
are  entitled  to.    Lucas  v,  Ashland  L.,  M.  d  P.  Co 650 
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6.  Riparian  owners  whose  lands  were  not  included  in  ad  quod 
damnum  proceedings  should  be  allowed  such  damages  as  are 
caused  by  the  dam;  and  those  whose  lands  were  included 
should  be  allowed  such  damages  as  were  caused  beyond  those 
allowed  In  the  original  proceedings.  Lucas  v,  Ashland  L., 
M,  d  P,  Co 550 

6.  Whether  an  undertaking  is  a  public  utility  is  largely  within 
the  discretion  of  the  legislature,  and,  unless  it  is  clearly  pri- 
vate, courts  will  not  interfere  with  its  discretion.  Lucas  v, 
Ashland  L.,  M,  d  P,  Co 650 

7.  The  use  of  water  power  to  generate  electricity  to  supply  a 
city  and  its  inhabitants  with  light  and  power  is  a  public  use. 
Lucas  V,  Ashland  L.,  M.  d  P,  Co 550 

Equity. 

When  eQuity  has  taken  Jurisdiction  of  a  controversy,  it  will 
'  dispose  of  the  whole  matter.    Shevalier  v,  Stephenson 675 

Estoppel.    See  Husband  and  Wife,  3.    Waters,  5,  14. 

1.  Mandamus  brought  by  a  private  citizen  under  sec.  2,  ch.  71, 
Comp.  St.  1911,  cannot  estop  the  state  in  other  litigation 
from  taking  a  different  position;  the  state  being  a  nominal 
party.    State  v.  Ryan 636 

2.  Where  a  grantee  conveys  land  in  the  name  by  which  he  holds 
it  of  record,  he  will  be  estopped  as  against  his  grantee  to 
allege  that  it  is  not  his  true  name.  Butler  v.  Farmland 
Mortgage  d  Debenture  Co 659 

Evidence.  See  Appeal  and  Error,  12-25.  Bills  and  Notes,  2,  4-6. 
Criminal  Law.  Depositions.  Husband  and  Wife,  4-9. 
Intoxicating  Liquors,  1.  3.  Street  Rah^ways,  2,  3.  Tax- 
ation, 8.    Towns,  1.    Wills,  4.    Witnesses. 

1.  In  an  action  between  the  original  parties,  it  may  be  shown 
by  parol  that  a  note  was  delivered  on  condition  that  it  should 

be  payable  only  on  a  certain  event    Musser  v.  Musser 387 

2.  Where  a  written  order  for  advertising  shows  on  its  face  that 
it  does  not  contain  the  entire  contract,  oral  warranties  made 
by  the  agent  and  the  use  of  a  sample  in  procuring  the  order 
may  be  shown  by  parol.  National  Engraving  Co.  v.  Queen 
City  Laundry 402 

3.  Oral  warranties  by  an  agent  that  goods  sold  would  be  equal 
to  samples  may  be  shown  by  parol.    Providence  Jewelry  Co, 

V.  Qray  Mercantile  Co 633 

4.  Secondary  evidence  is  admissible  only  when  primary  evi- 
dence cannot  be  secured.    Deeder  v.  State 662 

6.  Evidence  of  a  separate  oral  agreement  between  parties  to  a 
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written  contract,  as  to  matters  on  which  the  contract  is 
silent,  is  admissible.    Wehnes  v.  Roberta 696 

6.  A  superseded  decree,  pending  appeal,  is  not  admissible  to 
prove  a  final  adjudication  determining  the  rights  of  the 
parties.    Fassler  v.  Streit 786 

7.  Where  a  party  whose  rights  are  affected  by  a  decree  pleads 
that  the  decree  is  not  final,  and  introduces  evidence  of  an 
appeal  therefrom,  he  cannot  use  the  decree  as  evidence  of  a 
final  adjudication  determining  the  rights  of  the  parties. 
Fassler  v.   Streit 786 

8.  While  a  court  will  take  judicial  notice  of  its  own  records,  it 
will  not  in  one  case  take  Judicial  notice  of  the  records  in  an- 
other case.    Fassler  v,  Streit 786 

9.  A  city  'ordinance  may  be  proved  by  original  records,  though 
the  charter  provides  other  methods.  Van  Valkenherg  v. 
Rutherford    803 

Exceptions,  Bill  of.     See  Appeal  and  Error,  16,  17. 

Execution. 

One  not  a  party  to  proceedings  in  which  Judgment  is  entered 
may  enjoin  the  levy  of  an  execution  on  his  property  to 
collect  the  judgment    Tiemey  v,  Evans 330 

Executors  and  Administrators. 

1.  Where  a  coroner  sold  personal  property  to  pay  funeral  ex- 
penses, he  is  entitled  to  set  off  the  funeral  expenses  against 
the  administrator's  claim  for  the  value  of  the  property  sold. 
Lenderink  v.  Sawyer 587 

2.  Where  a  coroner  sold  personal  property  to  pay  funeral  ex- 
penses, he  was  at  most  an  executor  de  son  tort;  and  the  ad- 
ministrator, being  bound  to  pay  the  funeral  expenses,  can- 
not complain  because  the  coroner  paid  them.  Lenderink  v. 
Sawyer 587 

Praud.     See  Contracts,  1.    Saijcs,  4. 

Petition  held  insufficient  to  entitle  plaintiff  to  recover  for 
false  representation  in  sale  of  horse.    Sherrill  v.  Coad 406 

Fraudulent  Conveyances.                                                               '  • 

1.  Decree  upholding  a  conveyance  from  a  husband  to  his  wife 
,  held  proper.    Parsons  v.  Gathers 525 

1  2.  If  a  husband  and  wife  own  two  lots  as  tenants  in  common, 

I  and  reside  on  one  of  them,  which  is  of  the  full  value  of  the 

homestead  exemption,  the  husband's  interest  in  the  other  Is 
not  exempt,  and  a  transfer  to  his  wife  without  considera- 
tion will  be  set  aside  as  fraudulent.  Valparaiso  State  Bank 
V,  Schwartz   575 
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One  obtaining  possession  of  merchandise  purchased  in  bulk 
in  Tlolation  of  sees.  31,  38,  ch.  32,  Comp.  St  1911,  Is  a  trosteo 
for  the  benefit  of  creditors  of  his  yendor,  and  liable  as 
garnishee.    Appel  Mercamtile  Co,  v.  BarJter 669 

Onaxanty. 

A  guarantee  is  not  liable  on  his  contract,  where  the  person 
for  whose  benefit  it  is  made  violates  his  own  obligations  and 
deprives  the  guarantor  of  the  means  of  preventing  the  loss 
protected  by  the  guaranty.    First  Nai,  Bank  t\  Wheatley. . .  807 

Highways.     See  Diunvs.    Indictment  and  Information,  2. 

1.  If  the  driver  (A  an  automobile  sees  that  a  horse  driven  to  a 
carriage  is  frightened,  he  should  exercise  ordinary  prudence 

to  avoid  inflicting  an  injury.    Tyler  v.  Hoover .• 221 

2.  The  mere  fact  that  a  horse  becomes  frightened  by  an  auto- 
mobile on  a  highway  does  not  render  the  operator  thereof 
liable  for  resulting  injury.     Tyler  v.  Hoover 221 

3.  The  law  does  not  denounce  the  use  of  an  automobile  on  a 
public  highway,  and  appellant  was  not  guilty  of  negligence 
because  he  used  one  on  the  streets  of  a  city.  Tyler  v. 
Hoover    221 

4.  The  driver  of  a  horse  and  carriage  has  no  rights  in  a  high- 
way superior  to  the  rights  of  a  driver  of  an  automobile. 
Tyler  v.  Hoover 221 

6.  The  restrictions  which  the  law  imposes  on  all  modes  of 
travel  on  highways  are  such  as  tend  to  secure  to  the  gen- 
eral public  the  largest  enjoyment  thereof,  all  persons  having 
an  equal  right  to  travel  in  safety;  and,  when  accidents 
happen  as  incidents  to  reasonable  use  and  reasonable  care, 
the  law  afTords  no  redress.    Tyler  v.  Hoover 221 

6.  The  road  law  of  Nebraska  does  not  require  a  county  or  muni- 
cipality to  guarantee  the  safety  of  its  highways,  but  they 
must  keep  them  in  reasonably  safe  condition  for  public 
travel.    Beebe  v,  ScoWs  Bluff  County 501 

7.  Where  a  county  allows  an  open  ditch  to  remain  In  the  center 
of  a  public  road,  it  may  be  liable  for  an  injury  caused 
thereby.    Beebe  v,  ScotVs  Bluff  County 601 

8.  County  held  liable  for  injuries  on  highway.  Beebe  v. 
ScotVs  Bluff  County 501 

Homestead.     See  Specific  Perfokmance,  3. 

1.  One  whose  mental  faculties  are  so  impaired  that  she  cannot 
form  a  clear  intention  to  abandon  her  homestead  will  not  be 
held  to  have  done  so  merely  because  she  left  it  for  a  short 
time  till  placed  in  an  asylum.    Whitford  v.  Kinzel 373 

2.  All  presumptions  are  in  favor  of  the  preservation  of  the 

59 
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homestead,  and  the  burden  of  proving  abandonment  Is  on 
the  one  attacking  the  homestead  interest.  Whitford  v. 
Kuizel    ; 373 

3.  Two  adjoining  tracts  of  land  owned  by  husband  and  wife, 
respectively,  and  operated  as  a  whole,  held  to  constitute  the 
family  homestead;  no  rights  of  creditors  being  involved. 
Whitford  v.  Kinzel 373 

4.  A  wife  is  not,  by  virtue  of  the  marriage  relation  alone,  en- 
titled to  recover  rents  of  a  portion  of  the  family  homestead 
owned  by  the  husband,  either  before  or  after  aa  attempted 
conveyance  by  him.     Whitford  v.  Kinzel ; 373 

5.  Evidence  held  insufficient  to  establish  the  abandonment  of  a 
homestead.     Whitford  v.  Kinzel 373 

6.  The  term  "homestead'*  In  the  statute  means  the  house  and 
land  where  the  family  dwells.    Meisner  v.  Hill 435 

7.  The  homestead  is  subject  to  execution  sale  on  judgments 
against  the  holder  of  the  title  If  Its  value  exceeds  |2,000. 
Meisner  v.  Hill 435 

8.  If  the  legal  title  to  the  homestead  is  In  the  husband,  and 
there  are  no  claims  of  creditors,  on  his  death  It  vests  in 
the  widow  for  life,  without  regard  to  its  value,  and  in  the 
absence  of  'a  will  his  heirs  take  it  subject  to  the  widow's 
life  estate.     Meisner  v.  Hill 436 

9.  Where  the  homestead  Is  owned  by  husband  and  wife  as 
tenants  In  common,  and  is  of  the  value  of  the  homestead 
exemption,  neither  can  claim  other  real  estate  exempt. 
Valparaiso  State  Bank  v.  Schwartz 575 

Homicide. 

1.  Evidence  held  not  to  sustain  defense  of  insanity.  Prince  v. 
State    490 

2.  Evidence  hi'ld  to  sustain  a  conviction  of  manslaughter. 
Stehr   V.    State 755 

3.  In  a  prosecution  for  homicide  in  negligently  causing  the 
death  of  a  child,  admission  of  evidence  as  to  the  existence 
of  bruises,  scars,  and  marks  on  its  body  held  not  error. 
Stehr  V.  State 755 

4.  One  charged  with  the  care  and  control  of  a  child,  who  fails 
to  obtain  for  it  necessary  medical  aid,  thereby  causing  Its 
death,  may  be  guilty  of  such  criminal  negligence  as  to 
render  him  guilty  of  manslaughter.     Stehr  v.  State 755 

5.  Whether  the  negligence  of  one  charged  with  the  care  of  a 
child,    which   results   in    death,   is   such   as   to   make   him 

ci  iuiinally  liable  is  a  question  for  the  jury.    Stehr  v.  State, .  755 

6.  Foi*  a  parent  having  special  charge  of  a  child  to  so  neglect 
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it  that  death  ensues  constitutes  manslaughter,  though  death 
or  grievous  bodily  harm  were  not  intended.    Stehr  v.  State. .  755 

Husband  and  Wife.     See  Bills  and  Notes,  5,  6. 

1.  Sec.  1,  ch.  53,  Comp.  St  1911,  has  taken  away  the  common- 
law  power  of  a  husband  to  dispose  of  his  wife's  property, 
and  a  married  woman  has  the  same  power  to  dispose  of  her 
property  that  a  married  man  has  to  dispose  of  his.    Marsh 

V.  Marsh 189 

2.  Contracts  of  a  married  woman  must  be  with  reference  to 
her  separate  estate,  and  a  contract  to  bind  her  separate 
estate  binds  only  the  property  she  has  at  the  time,  and  the 
proceeds  thereof;  and  if  she  assigns  specific  property  the 
contract  is  "with  reference  to  her  separate  estate."    Marsh 

V,  Marsh 189 

3.  Though  the  defense  of  coverture  is  based  upon  lack  of  power, 
when  a  contingent  interest  in  property  is  so  remote  as  to  be 
incapable  of  assignment,  an  attempt  to  assign  it  and  subse- 
quent conduct,  continued  until  after  the  assignor's  title  has 
become  perfect,  may  create  an  estoppel  to  deny  the  validity 

of  the  assignment.    Marsh  v.  Marsh 189 

4.  In  an  action  for  alienation  of  a  wife's  affections,  she  not 
being  a  party  to  the  action,  evidence  of  admissions  made  by 
her  are  incompetent    Phelps  v,  Bergers 851 

6.  In  an  action  for  alienation  of  a  wife's  affections,  evidence 
that  plaintiff  mistreated  his  wife  and  was  intimate  with 
other  women  held  competent  as  affecting  the  measure  of 
damages.'    Phelps   v.    Bergers 851 

6.  Where,  in  an  action  for  alienation  of  his  wife's  affections, 
plaintiff  testified  to  injuries  to  his  feelings  and  mental 
suffering,  he  may  be  cross-examined  as  to  his  having  mis- 
treated his  wife,  and  his  intimacy  with  other  women. 
Phelps  V.  Bergers 851 

7.  Evidence  that  defendant  assisted  plaintiffs  wife  in  procur- 
'   ing  a  divorce  is  competent  as  a  circumstance  tending  to 

prove  alienation  of  affections,  but  not  proper  to  submit  to 
the  jury  as  an  issue  in  itself.    Phelps  v,  Bergers 851 

8.  Where  a  parent  or  rightful  adviser  counsels  a  wife  relative 
to  marital  trouble,  the  question  of  good  faith  calls  for  an 
Instruction  on  that  Issue.    Phelps  v,  Bergers 851 

9.  Where  a  stranger  interferes  in  the  affairs  of  husband  and 
wife,  there  Is  no  presumption  of  good  faith.  Phelps  v. 
Bergers    851 

Indictment    and    Information.      See     Burglary,     1.     Encbezzle- 

>JENT,  2. 

1.  An  indictment  must  be  indorsed  and  the  Indorsement  sub- 
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scribed  by  the  foreman  of  the  grand  jury,  but  the  signature 
of  the  prosecuting  attorney  is  unnecessary.  Ooldsberry  v. 
State   211 

2.  An  information  charging  that  defendant  permitted  his  son, 
under  16  years  of  age,  to  operate  his  automobile  on  the  high- 
way, and  to  drive  past  a  team  without  giving  warning,  and 
to  drive  past  the  team  at  a  high  rate  of  speed  and  return  to 
the  road  within  less  than  30  feet  from  the  teaoH  will  not 
sustain  conviction,  where  the  evidence  showed  that  the  de- 
fendant himself  was  operating  the  automobile.  Coryell  v. 
State   i 482 

Injunction.     See  Execution.    Mandamus.    Taxation,  12, 

1.  The  district  court,  in  a  suit  for  specific  performance  ol  a 
contract  to  sell  land,  may  enjoin  the  prosecution  of  an  action 
of  forcible  entry  and  detainer  pending  on  appeal  from 
Justice's  court,  and  may  enjoin  enforcement  of  the  Judgment 
while  the  appeal  Is  pending.    State  v.  Oraves 333 

2.  Equity  may  enjoin  the  bringing  of  successive  suits  for  the 
same  cause  against  the  same  parties,  in  the  absence  of  evi- 
dence of  good  faith  of  plaintifT.    Shevalier  v.  Stephenson, . .  675 

3.  If  an  action  at  law  has  proceeded  to  Judgment,  and  one  of 
the  parties  brings  successive  vexatious  suits  for  a  new  trial. 
defendant  need  not  establish  her  legal  rights  before  obtain- 
ing on  cross-petition  an  injunction  restraining  the  recom- 
mencing of  such  suit.    Shevalier  v.  Stephenson 675 

4.  Where  a  contract  for  school  buildings  was  ultra  vires  when 
suit  was  begun  to  enjoin  its  performance,  and  before  trial  it 
was  modified  to  bring  it  within  the  powers  of  the  board, 
costs  are  taxable  to  defendant.    Chiddis  v.  School  District. . .  701 

5.  Equity  will  not  enjoin  an  officer  or  party  from  taking  depo- 
sitions of  the  opposing  party  and  his  attorney,  unless  it 
clearly  appears  that  the  ofiScer  is  acting  without  Jurisdiction, 
or  is  exceeding  his  lawful  authority.  Old  Line  Bankers 
Life  Ins.  Co.  v.  Witt : • 743 

6.  A  petition  to  restrain  a  notary  from  taking  depositions 
which  fails  to  state  facts  showing  that  the  officer  is  exceed- 
ing his  jurisdiction,  or  is  requiring  the  production  of  evi- 
dence which  is  clearly  privileged,  la  demurrable.  Old  Line 
Bankers  Life  Ins.  Co.  v.  Witt 743 

Insurance.  , 

1.  Ch.  33,  Gen.  St.  1873,  regulating  insurance  companies,  applies 
to  all  kinds  of  insurance  except  life  insurance.  State  v. 
Barton •  •  66$ 
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2.  All  companies  whose  object  is  to  transact  insurance  business 
in  this  state  must  obtain  license  as  the  statute  provides. 
State  V.  Barton 666 

Intozicatiiig  Liquors. 

1.  In  a  prosecution  for  the  sale  of  whiskey  in  violation  of  ch. 
60,  Gomp.  St.  1911,  evidence  held  to  sustain  a  conviction. 
Nixon  V,  State 115 

2.  In  a  prosecution  for  an  illegal  sale  of  spirituous  and  intoxi- 
cating liquor,  an  instruction  that  the  law  provides  that  all 
persons  who  sell  any  spirituous  liquors  or  any  intoxicating 
drinks  without  a  license  are  guilty  of  a  misdemeanor,  held 
without  error.    Nixon  v.  State 115 

3.  In  a  prosecution  for  an  illegal  sale  of  liquor,  held  not  error 
to  receive  in  evidence  the  federal  liquor  license  issued  to  de- 
fendant; the  objection  to  its  introduction  being  that  it  was 
obtained  by  stealth.    Nixon  v.  State, 115 

4.  In  a  prosecution  for  illegal  sale  of  liquor,  an  instruction  that 
the  name  is  not  material,  if  the  character  of  the  liqtior  is 
shown  to  be  intaxicating,  h^ld  proper.    Nixon  v.  State 115 

6.  A  saloon  license  purporting  to  be  issued  to  a  deceased  per- 
son in  the  company  name  used  by  him  in  his  lifetime  is 
invalid.    Willow  Springs  Brewing  Co,  v.  Newcomb 682 

Judgment.     See  Evidence,  6,  7. 

1.  Evidence  in  suit  to  vacate  judgment  held  to  sustain  finding 
and  decree  for  plaintiff.    Cusick  v.  Brodsky 281 

2.  Revivor  of  a  dormant  judgment  has  no  other  effect  than  to 
reinstate  the  judgment  and  authorize  execution.     Tierney 

V,  Evans  S30 

3.  One  not  a  party  to  the  original  judgment  who  fails  to  appear 
upon  service  of  the  conditional  order  of  revivor  is  not  made 
a  party  to  the  judgment  by  the  final  order  of  revivor.  Tier- 
ney V,  Evans 330 

4.  In  proceedings  to  revive  a  dormant  judgment,  a  finding  for 
defendant  on  conflicting  evidence  will  not  be  disturbed. 
Sandwich  Mfg,  Co,  v,  Huckfeldt 350 

5.  A  decree  in  equity  is  binding  only  on  parties  to  the  suit, 
but  the  matters  determined  cannot  be  litigated  against  a 
party  on  the  ground  that  she  is  jointly  liable  with  others 
who  were  dismissed  before  trial.     Shevalier  v.  Stephenson,,  675 

6.  A  cause  determined  on  the  merits  cannot  be  litigated  by  a 
new  proceeding  before  the  same  or  any  other  tribunal. 
Trainor  v.  Maverick  Loan  d  Trust  Co 821 

7.  A  judgment  on  a  demurrer  to  the  merits  is  res  judicata; 
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but  a  Judgment  on  a  demurrer  based  on  a  technical  defect 
of  pleading,  a  lack  of  Jurisdiction,  or  the  like,  Is  not 
Trainor  v,  Maverick  Loan  d  Trtttt  Oo 821 

Judicial  Sales. 

1.  A  purchaser  at  a  referee's  sale  of  land,  over  which  a  rail- 
road company  has  an  easement  of  a  right  of  way,  cannot 
impose  terms  or  make  a  bargain  with  the  referee  not  author- 
ized by  the  court.    Oeorge  v.  Pracheil 81 

2.  Where  the  court  Authorized  the  sale  of  a  tract  of  land  as  a 
whole,  held  that  the  purchaser  took  such  rights  only  as  the 
referee  could  convey,  which  Included  the  whole  tract,  sub- 
ject to  a  right  of  way  easement  of  a  railroad  company. 
Ovorge  v.   Pracheil 81 

3.  Though  a  bid  at  a  referee's  sale  may  be  withdrawn  at  any 
time  before  acceptance,  yet  the  assertion  of  a  claim  that  a 
railroad  company's  right  of  way  across  the  tract  reduced  the 
sum  to  be  paid  is  not  a  withdrawal,  and  the  purchaser  is 
liable  for  the  entire  amount  of  his  bid.    Oeorge  v.  Pracheil. .     81 

4.  Ordinarily  Judicial  sales  will  not  be  set  aside  for  inadequacy 
of  price,  in  the  absence  of  fraud  or  mistake,  when  the 
purchaser  pays  two-thirds  of  the  appraised  value  of  defend- 
ant's interest  in  the  land.    Frederick  v,  Gehling 204 

Justice  of  the  Peace. 

The  continuance  of  a  civil  action  by  a  Justice  for  more  than  90 
days,  without  couscnt  of  the  parties,  is  a  final  order,  review- 
able by  proceedings  in  error  in  the  district  court.  Tongue 
V.  Lloyd 488 

Landlord  and  Tenant.     See  Waters,  16,  16. 

Licenses. 

1.  Under  subd.  9,  sec.  48,  art.  HI.  ch.  13,  Comp.  St.  1911,  each 
city  of  the  first  class  having  more  than  5,000  and  less  than 
25,000  inhabitants  may  levy  a  tax  on  every  occupation, 
except  those  enumerated  in  the  proviso  clause.  City  of 
Oravd  Island  v.  Postal  Telegraph  Cable  Co 253 

2.  A  city  of  the  first  class  having  more  than  5,000  and  less 
than  25.000  inhabitants  may  enact  an  ordinance  imposing 
a  reasonable  license  tax  on  telegraph  companies.  City  of 
Grand  Island  v.  Postal  Telegraph  Cable  Co 253 

3.  An  ordinance  Imposing  a  tax  equal  in  amount  on  all  tele- 
graph com  panics  is  not  violative  of  sees.  1,  6,  art.  IX  of  the 
constitution,  requiring  uniformity  and  equality.  City  of 
Grand  Island  i\  Postal  Telegraph  Cable  Co 253 

4.  An  occupation  tax  is  not  to  be  measured  by  profits  of  the 
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business  taxed,  but  it  is  an  incident  to  local  self-govern- 
ment;  and  courts  will  not  declare  it  void,  unless  clearly      • 
fibown  to  be  unreasonable  or  confiscatory.     City  of  Grand 
Island  V,  Postal  Telegraph  Cable  Co.., 263 

Liens. 

Two  parties  having  liens  on  land  of  sulScient  value  to  pay  all 
liens  should  act  in  entire  good  faith  to  realize  sufficient  to 
satisfy  both  liens.    Frederick  v,  Gehling 204 

Limitation  of  Actions.     See  Waters,  12. 

1.  Service  of  summons  in  ejectment  arrests  the  running  of 
limitations  in  favor  of  a  defendant  who  claims  by  adverse 
possession,  though  the  form  of  action  is  subsequently 
changed  to  a  suit  to  redeem.    Butler  v.  Secrist 606 

2.  Limitations  do  not  run  against  an  amended  pleading  setting 
forth  a  more  complete  statement  of  the  original  cause  of 
action.    Witt  v.  Old  Line  Bankers  Life  Jns,  Co 763 

Mandamus.     See  Estoppel,  1. 

The  supreme  court  has  Jurisdiction  by  mandamus  to  compel  a 
Judge  of  the  district  court  to  vacate  an  order  of  injunction, 
if  the  district  court  was  without  Jurisdiction  to  make  the 
order.    State  v.  Graves 333 

Master  and  Servant. 

1.  Whether  an  employee  is  a  fellow-servant  or  the  representa- 
tive of  the  master  is  determined  by  whether  he  is  charged 
with  the  performance  of  a  duty  which  properly  belongs  to 
the  master.    Mitchell  v.  Omaha  Packing  Co 496 

2.  Where  a  master  directs  an  employee  to  perform  a  duty  per- 
sonal to  himself,  he  is  liable  for  the  employee's  neglect. 
Mitchell  V.  Omaha  Packing  Co 496 

3.  Telephone  company  h€ld  not  negligent  in  placing  a  distribut- 
ing pole  near  the  wires  of  a  light  company.  Wilkins  v. 
Water  d  Light  Co 513 

4.  The  doctrine  of  assumption  of  risks  arises  from  the  relation 
of  master  and  servant,  and  does  not  constitute  a  defense 
where  that  relation  does  not  exist.  Wilkins  v.  Water  d 
Light  Co 513 

5.  Where  a  machine  is  unsafe  because  not  properly  guarded, 
and  an  employee,  with  full  knowledge  of  its  condition,  takes 
charge  thereof  without  objecting,  he  assumes  the  risk  of 
injury.    Bradford  v.  Bee  Building  Co 571 

6.  A  servant  assumes  only  such  risks  as  are  necessarily  and 
usually  incident  to  the  employment.  TuUy  v.  Grand  Island 
Telephone  Co 719 
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7.  Where  an  employer  has  knowledge  that  the  particular  em- 
ployment is  hazardous  from  extraneous  causes  beyond  what 
it  fairly  Imports  or  is  understood  by  the  employee  to  he,  the 
master  is  bound  to  Inform  the  employee,  and.  If  he  fails  to 
do  so,  he  is  liable  for  resulting  injury.  Tully  v.  Grand 
Island  Telephone  Co • 71S 

Mortgages.     See  Applal  and  Ebbok,  4.    Pjukcipal  and  Agent,  7,  9. 
L  Notes  and  mortgage  held  obtained  by  undue  Influence  and 
without  consideration.    Holladay  v.  Rich 91 

2.  By  i>er8onal  service  of  summons  on  a  mortgagor  who  la 
owner  of  the  equity  of  redemption,  the  court  obtains  Juris- 
diction; and  a  mistake  In  the  name  of  defendant,  not 
brought  to  the  court's  attention  by  motion  or  plea  in  abate- 
ment, does  not  deprive  the  court  of  Jurisdiction,  n(M*  render 
the  decree  subject  to  collateral  attack.    Page  v.  Bresee 241 

3.  Where  a  mortgagee,  without  an  agreement  therefor,  takes 
possession  before  confirmation  of  a  Judicial  sale,  he  becomes 
liable  to  the  mortgagor  or  his  grantees  for  the  rents  and 
profits.     Atttcood   V.   Warner 370 

4.  A  conveyance  by  a  mortgagor  to  a  bona  fide  purchaser  vests 
the  purchaser  with  the  right  to  the  rents  and  profits,  which 
he  may  have  applied  on  the  mortgage  debt.  Atttcood  v, 
Warner    370 

5.  Where  one  takes  title  to  real  estate  by  his  Initial  letters 
as  his  first  name,  subject  to  a  mortgage,  the  mortgage  may 
be  foreclosed  and  notice  given  him  by  publication  by  such 
name.     Lear  v,  Fickwriler 621 

Municipal  Corporations.     See  Highways.    Officers,  4,  5.    Taxa- 
tion, 7-10.     Towns. 

1.  A  Uidgment  in  proceedings  under  sec.  8978,  Ann.  8t  1907,  to 
detach  territory  from  a  village  will  not  be  reversed,  In  the 
absence  of  a  showing  of  mistake  of  fact  or  law.  ifar»J^  v, 
ViUagc  of  Trenton 63 

2.  Evidence  held  to  siiBtain  a  Judgment  detaching  territory 
from  a  village.     Marsh  v.  Village  of  Trenton 63 

3.  Power  conferred  on  cities  by  subd.  4,  sec.  48,  art.  Ill,  ch. 
13,  Com  p.  St.  1903,  to  sell  the  fee  of  vacated  streets  may  be 
exer(  Ised  by  the  mayor  and  council  without  a  vote  of  the 
people.     Van  VaJkrnberg  t?.  Rufhrrford 803 

4.  Where  a  municipal  charter  confers  on  a  city  power  to  per- 
form a  particular  administrative  act,  without  specifying  how 
It  shall  be  exercised,  the  mayor  and  council  may  proceed  by 
resolution.     Van  Valkenhcrg  v.  Rutherford 803 

5.  Where  part  of  a  street  is  vacated,  only  property  ownera 
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whose  property  abuts  on  tbe  vacated  part  are  entitled  to 
damages.    Van  Valkeu^erg  v.  Rutherford,.. 803 

Names.    See  Estoppel,  8.    Moktoagss,  6. 

Negligence.     See  Master  and  Servant,  2-4.    Street  Railways,  2, 8. 

1.  A  snow  storm  of  such  violence  as  to  prevent  the  moving  of 
trains  Is  an  act  of  Qod.    Ward  v.  Chicago,  8t.  P.,  M.  d  O. 

R.  Co 183 

2.  In  an  action  for  damages  on  account  of  negligence,  the  negli- 
gence must  be  established  by  direct  proof,  or  by  showing 
facts  and  circumstances  from  which  negligence  may  reason- 
ably be  inferred.    Ward  v.  Chicago,  f^t.  P.,  M.  d  0.  R.  Co 183 

3.  Whether  an  employee  of  a  telephone  company  was  negligent 
in  ascending  a  telephone  pole  in  proximity  to  an  uninsulated 
electric  light  wire  held  a  question  for  the  Jury.  Wilkins  v. 
Water  d  Light  Co 613 

4.  Where  the  manager  of  an  electric  light  company  is  informed 
that  an  uninsulated  guard  wire  in  proximity  to  a  telephone 
distributing  pole  has  become  charged  with  a  heavy  current 
of  electricity,  a  delay  of  over  38  hours  in  remedying  the  de- 
fect may  cohstitute  gross  negligence.  Wilkinn  v.  Water  d 
Light  Co 513 

ft.  One  who  constructs  a  wall  so  that  if  it  falls  it  will  injure 
adjoining  premises  is  bound  to  so  construct  it  that  ft  will 
withstand  any  gales  reasonably  to  be  expected.  Bchroeder 
V.  Lodge  No,  188,  L  O,  O.  F 650 

New  Trial.     See  Appeal  and  Error,  11. 

1.  Prior  to  repeal  of  sec.  315  of  the  code,  a  new  trial  would  not 
be  granted  in  an  action  for  personal  injuries  for  smallness 

of  damages.    Norton  v.  Lincoln  Traction  Co 649 

2.  A  motion  for  new  trial  cannot  be  amended  by  assigniiig  new 
grounds  after  the  time  for  filing  such  motion  has  expired, 
unless  the  party  was  unavoidably  prevented  from  presenting 
the  matter  within  the  time.    DaviM  v.  Taylor  d  Son 769 

Novation. 

To  constitute  a  noration,  there  must  be  an  enforceable  con- 
tract between  the  new  debtor  and  the  creditor,  and  the 
creditor  must  unconditionally  release  the  original  debtor. 
Ooetz  Brewing  Co.  v.  Wain 614 

Offloers. 

1.  At  common  law,  if  a  person,  while  occupying  one  office, 
accepts  another  incompatible  with  the  first,  he  ipso  facto 
vacates  the  first  office.     State  v.  Wait 313 

2.  Where  the  incumbent  of  aa  office  accepts  another  office,  one 
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test  of  Incompatibility  between  them  fa  whether  the  nature 
and  duties  of  the  two  ofSces  are  such  as  to  render  it  against 
public  policy  for  the  incumbent  to  retain  both.  State  v. 
Wait  313 

3.  Where  acts  or  events  have  rendered  an  office  vacant,  the 
authority  having  power  to  fill  the  vacancy  may  elect  or 
appoint  another  to  fill  it     State  v.  Wait 313 

4.  Evidence  held  to  show  members  of  board  of  fire  and  police 
commissioners  of  South  Omaha  guilty  of  wilful  neglect  of 
duty.     State  v,  Ryan 636 

6.  In  QUO  icarranto  to  oust  members  of  fire  and  police  board 
for  wilful  neglect  of  duty,  evidence  held  to  sustain  findings 
of  referee  against  respondents.    State  v.  Ryan 636 

6.  An  appointee  to  the  office  of  secretary  of  the  state  banking 
board  held  to  be  &  de  facto  officer.    Patterson  v.  State 729 

7.  Where  a  de  facto  officer  discharged  the  duties  of  a  state 
office,  was  recognized  as  entitled  to  the  office,  and  was  paid 
the  salary,  a  claimant  cannot,  after  the  term,  recover  the 
salary  from  the  state,  though  he  was  deprived  of  the  office 

by  an  injunction  wrongfully  issued.    Patterson  v.  State 729 

8.  Where  an  appointee  to  office  filed  his  bond,  but  later  with- 
drew it,  and  discharged  none  of  the  duties  of  the  office,  he 
is  not  entitled  to  the  salary,  another  having  discharged  the 
ofllcial  duties  under  a  claim  of  right  and  having  received 

the  salary.    Patterson  v.  St<ite 729 

Parent  and  Child.     See  Homicide,  4-6. 

If  a  parent  has  not  the  means  for  the  child's  nurture,  it  is  his 
duty  to  apply  to  the  public  authorities  for  relief,  and  failure 
to  do  so  is  itself  culpable  neglect.    Stehr  v.  State 755 

Partnership.     See  Abatement.    Brokers.    Stattte  of.  Frauds. 
The  fact  that  a  partnership,  as  a  separate  entity,  is  not  served 
with  summons  in  a  suit  does  not  afTect  the  validity  of  the 
decree  as  to  the  equitable  interests  of  the  partners  who  were 
served.    Dincen    v,   Lanning 545 

Pleading.  See  Appeal  and  Error,  1,  2,  6.  Bills  and  Notes,  5. 
Compromise  and  Settlement.  Fraud.  Injunction,  6. 
Principal  and  Surety,  1. 

1.  Permitting  amendment  of  answer  after  trial  has  begun  Is 
within  the  discretion  of  the  court,  and  unless  abuse  thereof 
is  shown  the  action  of  the  court  will  be  upheld.  Kinney  v, 
Chicago,  B.  d  Q.  R.  Co 383 

2.  An  answer  which  admits  that  a  railroad  company  "is  now 
operating"  the  railroad,  and  doei  not  deny  that  it  was  the 
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owner  at  the  time  of  an  accident,  does  not  raise  the  Issue  of 
ownership  or  operation  at  that  time.  Kinney  v,  Chicago,  B. 
d  Q.  R.  Co 383 

3.  Where  the  original  answer  pleaded  fraud  in  obtaining  a 
note  and  that  it  was  given  upon  a  condition,  and  the  court 
permitted  an  amended  answer  pleading  the  condition  only, 
held  no  abuse  of  discretion.    Musaer  v.  Musser 387 

4.  Where  a  petition  in  an  action  for  personal  injuries  sets  out 
the  facts.  It  Is  unnecessary  to  plead  the  conclusion  to  be 
drawn  therefrom.    Schmidt  v.  Village  of  Papillion 511 

5.  If  a  cause  of  action  Is  stated,  redundant  matter  will  not 
render  the  petition  demurrable  as  not  stating  a  cause  of 
action.     Union  Stock  Yards  Nat.  Bank  v.  Lamb 608 

6.  In  an  action  for  death  from  contact  with  an  electric  wire, 
petition  held  sufficient  after  judgment  Tully  v.  Grand 
Island  Telephone  Co. , 719 

7.  Where  a  demurrer  to  a  petition  is  sustained,  and  the  plain- 
tilf  makes  no  request  to  amend,  but  takes  time  to  prepare 
a  bill  of  exceptions,  and  procures  an  order  for  a  supersedeas 
bond,  he  waives  his  right  of  amendment,  and  the  court  may 
dismiss  his  action.    Old  Line  Bankers  Life  Ins.  Co.  v.  Witt. .  743 

Principal  and  Agent. 

.  1.  A  principal  must  disaffirm  the  unauthorized  act  of  his  agent 
within  a  reasonable  time  after  such  act  comes  to  his  knowl- 
edge.   Singer  Sewing  Machine  Co.  v.  Barger 539 

2.  Where  a  note  given  for  remainder  due  on  a  sewing  machine 
provided  that  the  machine  was  to  remain  the  property  of 
the  seller  until  payment  of  the  price,  and  the  holder,  with 
notice  that  it  has  been  altered,  brings  replevin  upon  the 
altered  note,  he  thereby  ratifies  the  act  of  alteration.  Singer 
Setoing  Machine  Co.  v,  Barger 539 

3.  Where  a  note  was  altered  by  the  agent  of  the  holder,  plain- 
tiff bringing  replevin  upon  the  altered  note  cannot  recover. 
Singer  Setoing  Machine  Co.  v.  Barger 539 

4.  'Authority  to  act  as  agent  may  be  Inferred  if  the  party 
charged  as  principal  causes  third  persons  to  trust  and  act 
upon  an  apparent  agency.    Triller  v.  Sadie 579 

6.  Where  the  name  of  the  principal  was  signed  to  a  lease  by  a 
firm  as  agents,  who  took  a  bill  of  sale  and  replevied  hay 
growing  on  the  land  leased  in  the  name  of  their  principal, 
he  will  be  bound  by  what  they  did.     Triller  v.  Sadie 579 

6.  One  assuming  to  act  as  agent  for  the  estate  of  a  deceased 
person   In  purchasing  liquors  without  authority  from  the 
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protate  court  and  wftbout  a  licenM  is  personally  liable  for 
tlie  price  of  the  liquors.  WillOfo  Bprin^s  Brewing  C^.  v, 
Ketccotnb    682 

7.  Wtiere  one  has  placed  his  agent  for  inTestments  in  notes  and 
mortgages  in  such  a  situation  that  persons  iwrould  be  Insti- 
lled in  regarding  the  agent  as  having  full  authority  to  make 
collections,  payment  to  the  agent  will  be  deemed  payment 

to  the  principal.    Walker  v.  Hale 829 

Walker  v.  Rudd 839 

8.  Whether  an  act  is  within  the  scope  of  an  agent*6  apparent 
authority  is  to  be  determined  as  a  question  of  fact  from  an 
the  circumstances  of  the  transaction.    Walker  v.  Hale 829 

9.  In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  sustain  a 
finding  that  plaintiff's  agent  had  authority  to  eotlect  the  debt 

and  satisfy  the  mortgage.    Walker  v.  Hale 829 

M'alker  v,  Rudd 839 

10.  That  one  to  whom  money  due  another  is  paid  is  not  in  pos- 
seHsion  of  the  evidences  of  indebtedness  is  not  conclusive 
that  he  had  no  authority  to  receive  payment,  but  Is  only  a 
fact  to  be  considered  in  the  determination  of  such  question. 
Walker  v.  Rudd 839 

11.  That  the  payor  of  a  note  pays  it  without  demanding  a  can- 
celation is  not  conclusive  evidence  of  negligence,  negligence 
being  a  question  of  fact  to  be  determined  from  all  the  cir- 
cumstances.    Walker  v.  Rudd 839 

12.  Evidence  held  to  show  that  a  mortgagee  who  assigned  the 
mortgage  was  the  agent  of  his  assignee,  and  that  payment 

to  him  satisfied  the  mortgage.     Walker  v.  Smith 841 

Walker   v.   Stetcart 845 

Principal  and  Surety. 

1.  In  an  action  by  the  surety  to  recover  from  a  county  Judge 
expenses  incurred  in  defense  of  a  action  on  his  bond,  peti- 
tion held  not  to  state  a  cause  of  action.    American  Surety 

Co.  V.  Vinsonhalcr 1 

2.  Under  a  contract  of  suretyship,  the  surety  is  entitled  to.be 
protected  against  all  necessary  expenses  incurred  in  defend- 
ing itself  against  liability  on  the  bond.  American  Surety 
Co.  V.  VinsoTihaler 1 

8.  The  surety  on  the  official  bond  of  a  county  judge  held  not 
entitled  to  recover  unnecessary  expenses  incurred  in  defense 
of  an  action  on  the  bond,  where  tile  surety  had  no  reason  to 
regard  the  expenses  as  necessary.  American  Surety  Co.  v, 
Vinsonhaler .-..• 1 

Process.    See  Taxation,  2. 
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Quieting  Title. 

1.  In  a  sudtt  to  quiet  title,  evidence  held  to  require  a  decree  in 
favor  of  appellant    Holladay  v.  Rich 91 

2.  PleadlngB  and  proof  held  to  sustain  a  decree  for  plaintiff. 
Peterson  v.  lAneoln  Coumtjf .' 167 

Qfoo  Warranto.    See  Officers,  6. 

Bape. 

1.  In  a  prosecution  for  rape  of  a  female  child  under  15  years 
of  age,  it  is  not  a  defense  that  others  have  abused  her. 
Kanert  v.  State 14 

2.  Where  the  birth  of  a  child  is  relied  on  as  evidence,  and 
complainant  has  denied  intercourse  with  any  other  than 
accused,  she  may  be  cross-examined  as  to  circumstances 
tending  to  show  that  another  is  father  of  the  child.    Kanert 

V,  State  14 

8.  A  conviction  for  rape  cannot  be  sustained  upon  the  uncor- 
roborated testimony  of  the  complainant.    Kanert  v.  State, .     14 

4.  The  testimony  of  the  complainant  as  to  the  commission  of 
rape  may  be  corroborated  by  evidence  of  circumstances 
showing  a  dispOBltion  to  commit  the  crime  and  an  oppor- 
tunity to  do  so.    Kanert  v.  State 14 

5.  Where  the  commission  of  rape  is  established  beyond  ques- 
tion, and  there  are  inconsistencies  in  the  evidence  of 
accused  from  which  it  may  reasonably  be  Inferred  that  the 
testimony  of  the  complaining  witness  implicating  accused  is 
substantially  correct,  it  presents  a  case  for  the  jury.    Kanert 

V.  State  14 

jB.  In  a  prosecution  for  rape,  where  the  prosecution  has  elected 
to  proceed  on  one  of  several  distinct  offenses,  a  certain  in- 
struction as  to  corroborative  evidence  held  properly  refused. 
Kanert  v.  State 14 

7.  A  sentence  of  seven  years'  imprisonment  in  the  penitentiary 
for  rape  held  within  the  reasonable  discretion  of  the  trial 
court.    Kanert  v.  State 14 

8.  That  a  female  child  17  years  of  age  was  pregnant  and  died 
from  the  effects  of  an  abortion  is  sufficient  evidence  that 
some  ODe  had  sexual  intercourse  with  her  at  an  age  pro- 
hibited by  statute.    Thrasher  v.  State 110 

9.  Evidence  in  prosecution  for  rape,  though  largely  circumstan- 
tial, held  sufficient  to  be  submitted  to  the  jury.     Thrasher 

V,  State  110 

10.  On  a  trial  for  statutory  rape,  where  the  female  child  died 
from  the  efltets  of  a  criminal  abortion,  evidence  by  the 
physician  who  attended  her  at  the  time  of  the  miscarriage, 
as  to  what  they  discovered  upon  an  examination,  is  not  pro- 
hibited by  law.    Thrasher  v.  State 110 
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Replevin.     See  Phtnctpai.  and  Agent,  3. 

1.  In  replevin,  where  the  property  is  delivered  to  plaintiff  under 
a  bond,  and  the  judgment  is  for  a  return  of  the  property  to 
defendant,  plaintiff  must  return  it  within  a  reasonable  time 
in  substantially  the  same  condition  as  when  taken.    Wallace 

V.  Cox   354 

2.  Where  judgment  in  replevin  is  for  defendant,  and  the  re- 
plevied properly  is  not  redelivered  within  a  reasonable  time, 
and,  when  tendered,  is  greatly  diminished  in  value,  defendant 
may  refuse  to  accept  it,  and  may  sue  on  the  replevin  bond. 
Wallnce  v.  Cox 854 

8.  The  measure  of  damages  for  failure  to  return  replevied  prop- 
erty to  defendant  is  its  value  as  found  in  the  replevin  action, 
with  interest  and  costs.    Wallace  v.  Cox 364 

1.  An  order  for  goods,  sent  to  a  wholesale  house,  which  pro- 
vides in  express  terms  that  it  Is  subject  to  the  approval  of 
the  home  office,  does  not  become  a  binding  contract  until 
approved.    Crowder  v,  Tolerton  d  Warfield  Co 250 

2.  Where  the  person  making  an  order  for  goods,  on  being  noti- 
fied of  its  nonacceptance,  demands  and  receives  repayment 
of  the  money  forwarded  therewith,  he  rescinds  his  order, 
and  cannot  maintain  an  action  for  damages  for  its  non- 
acceptance.    Crowder  v.  Tolerton  d  Warfield  Co 250 

3.  To  entitle  a  vendee  to  a  rescission,  he  must  allege  and  prove 
notice  of  his  election  to  rescind,  and  a  return  or  an  offer  to 
return  the  property.     Sherrill  v.  Coad 406 

4.  The  measure  of  damages  for  breach  of  warranty  or  fraudu- 
lent representations  by  a  vendor  of  personalty  is  the  differ- 
ence between  its  actual  value  and  what  would  have  been  Ita 
value  had  it  been  as  represented.    Shcrrill  v.  Coad 406 

6.  A  sale  of  personalty  with  a  warranty  of  Its  fitness  for  a  pre- 
scribed use  may  be  treated  as  a  sale  upon  condition  subse- 
quent, and  on  breach  of  the  warranty  the  property  may  be 
restored  and  the  sale  rescinded.     Shcrrill  v,  Coad 406 

6.  In  an  action  for  goods  sold,  where  the  purchase  and  receipt 
are  denied,  the  burden  Is  on  plaintiff  to  prove  the  sale  to  the 
defendant.     Hirsch  DistiUing  Co.  v.  Roach 624 

7.  Whether  liquors  were  sold  to  defendant  or  another  held, 
under  the  evidence,  a  question  for  the  jury.  Hirsch  Dis- 
tilling Co.  V.  Roach 624 

8.  Where  defendant  denied  purchasing  goods,  the  fact  that 
plaintiff  had  filed  a  claim  for  the  goods  against  tiie  estate 
of  the  person  ordering  them  is  a  circumstance  tending  to 
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show  that  the  goods  were  sold  to  decedent.    Sirsch  Dis- 
tilling  Co,  v.  Roach 624 

9.  A  purchaser  by  sample  may  refuse  goods  which  do  not  cor- 
respond with  the  sample.    Providence  Jewelry  Co.  v,  Qray 

Mercantile  Co 633 

National  Engraving  Co.  v.  Queen  City  Laundry 402 

(Schools  and  School  Districts.     See  Injunction,  4. 

1.  Under  ch.  79,  Comp.  St.  1911,  school  districts  in  cities  hay- 
ing more  than  1,500  inhabitants  are  governed  by  boards  of 
education  representative  in  form,  while  those  in  the  country 
and  in  smaller  cities  and  villages  are  democratic  in  form. 
(}addi8  v.  School  District 701 

2.  The  ultimate  control  of  a  rural  school  district  resides  in  the 
electors,  and  is  exercised  at  school  meetings;  and  their  direc- 
tions as  to  school  buildings  and  sites  must  be  carried  out 
strictly  within  the  limits  of  the  powers  conferred  at  such 
school  meetings.    Oaddis  v.  School  District 701 

3.  A  board  of  education  of  a  city  school  district  has  as  full 
authority  to  select  school  sites  and  erect  school  buildings  as 
the  electors  in  a  rural  district.    Oaddis  v.  School  District. .  701 

4.  Since  the  repeal  of  the  prt)viso  to  sec.  23,  subd.  XIV,  ch.  79, 
Comp.  St.  1891,  the  question  of  the  selection  of  school  sites 
or  the  erection  of  school  buildings  need  not  be  submitted  to 
the  electors  of  a  city  school  district  Oaddis  v.  School  Dis- 
trict      701 

5.  Except  as  limited  by  the  statutes  restricting  the  amount  of 
taxes,  and  regulating  the  borrowing  of  money,  a  board  of 
education  has  full  power  as  to  school  sites  and  buildings. 
Oaddis  V.  School  District 701 

6.  A  board  of  education  may  add  money  derived  from  taxation 
to  money  obtained  from  bonds  for  building  purposes,  in  order 
to  pay  for  the  erection  of  school  buildings.  Oaddis  v.  School 
District    701 

7.  Under  sec.  23,  subd.  XIV,  ch.  79,  Comp.  St.  1911,  the  board 
of  education  estimates  the  amount  of  money  necessary  for 
all  purposes  and  the  tax  is  levied  in  gross;  and  the  amount 
levied  is  equally  subject  to  anticipatory  use  for  all  purposes 
named  in  the  estimate.    Oaddis  v.  School  District 701 

8.  Where  money  required  by  a  contract  for  school  buildings  did 
not  exceed  the  amount  on  hand  derived  from  the  sale  of 
bonds  and  a  tax  levy  for  the  current  year,  the  contract  was 
not  ultra  vires  because  all  the  money  was  not  in  the  treasury 
Vhen  the  contract  was  made.    Oaddis  v.  School  District, . , .  701 
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L  If  one,  with  knawledge  of  the  facts  on  which  ha  relies  for  a 
rescission  of  his  contract  to  convey  land  for  a  right  of  way 
to  a  street  railway  company,  acquiesces  in  the  construction 
s(  the  improveniant»  e<|aity  may  require  him  to  specifically 
perform  his  contract    Ensign  v.  Citizens  Interurhan  R,Co..  363 

a.  A  parol  coBtraet  will  be  enforced,  where  wholly  performed 
by  one  party,  and  its  nonfulfillment  would  amount  to  a  fraud 
upon  him.    Moline  v,  Carlson 419 

8.  Where  a  husbai\d  and  wife  took  a  child,  and  orally  agreed 
that,  if  he  would  remain  with  them  during  their  lives  and 
render  them  service,  they  would  leave  him  their  estates,  the 
statute  as  to  homesteads  cannot  be  pleaded  by  the  heirs  as 
a  defense  to  a  suit  to  enforce  the  contract.  Moline  v.  Carl- 
son     ^ 419 

Statsa. 

The  state  pays  a  salary  but  once,  if  paid  through  the  regular 
channels  provided  hy  law,  and  the  appropriation  therefor  is 
exhausted.    Patterson  v.  Btate 729 

Statute  of  Vraudfl. 

An  agreement  of  settlement  between  a  partner  and  the  r^re- 
sentatlves  of  a  deceased  partner  of  partnership  real  estate  is 
not  within  the  statute  of  frauds  (Comp.  St.  1911,  ch.  32,  sec. 
3),  and  may  be  oral.    Majors  v.  Majors 473 

Statates.    See  AeiucuLTUiaB.    Buxs  and  Notxb,  7.    CoN«Trn7TKM<fAL 
Law.    Criminal  Law,  22.    ~ 

1.  Ch.  49,  laws  1907,  providing  for  succession  to  estates  of  de- 
cedents, held  not  to  violate  sec.  11,  art.  Ill  of  the  constitu- 
tion, as  to  subject  or  title.    Gaster  v.  Estate  of  Qaster 6 

2.  Where  a  statute  is  clear  and  unambiguous,  it  must  be  inter- 
preted in  Its  ordinary  sense;  but,  if  doubtful  or  obscure,  an 
interpretation  which  will  avoid  a  forfeiture  or  an  injustice 
will  be  adopted.     Owen  i>.  Main 25S 

3.  The  title  of  ch.  44,  Gen.  St.  1873  (Comp.  St  1911,  ch.  67), 
"An  act  relating  to  mills  and  milldams,"  is  sufficiently  broad 
to  admit  of  legrislation  in  regard  to  mills  of  all  kinds  that 
are  of  public  utility  and  have  machinery  to  be  propelled  by 
water.    Lucas  v.  Ashland  L.,  M,  d  P,  Co 650 

4«  Where  amendments  have  been  made  to  a  bill  after  its  first 
or  second  reading  in  either  house,  it  need  not  be  again  read 
at  large  on  three  different  days  in  each  house  to  comply  wi<9k 
sec.  11,  art  III  of  the  constitution.    State  v,  Ryan 63G 

6.  Where  a  bill  has  been  introduced  within  the  time  limited 
by  the  constitution,  amendments  within  its  general  purpose 
may  be  made  thereafter.     State  v.  Ryan $36 
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6.  The  legislature  may  amend  a  statute  by  appending  a  pro- 
Tlso  to  a  section  thereof,  if  the  subject  of  the  proviso  is 
within  the  title  to  the  original  act  and  germane  to  its  pro- 
visions.   State  V.  Hevelone 748 

7.  An  act  properly  amended  should  be  construed  as  though 
originally  enacted  in  its  amended  form.     State  v.  Hevelone. .  74S 

8.  An  act  complete. in  itself  is  not  inimical  to  sec.  11,  art.  Ill 

of  the  constitution.    State  v.  Hevelone, . . , 748 

9.  Where  an  act  complete  in  itself  is  repugnant  to  a  prior  act, 
which  is  not  referred  to,  the  prior  act  is  repealed  by  impli- 
cation.   State  V.  Hevelone 748 

Street  Railways. 

1.  Neither  the  operator  of  a  street  car  nor  the  occupant  of  a 
private  conveyance  has  a  superior  right  at  a  street  inter- 
section, but  both  must  act  in  a  reasonable  and  careful 
manner  to  avoid  injury.    Pierce  v.  Lincoln  Tractton  Co...,  797 

2.  Evidence  of  the  running  of  a  street  car  at  an  excessive  speed, 
or  ,of  failure  to  give  warning,  is  evidence  of  negligence. 
Pierce  v.  Lincoln  Traction  Co 797 

8.  Evidence  that  a  street  car  ran  more  than  150  feet  after  a 
collision  before  it  could  be  stopped,  though  the  brake  had 
been  firmly  applied,  is  evidence  of  excessive  speed.  Pierce 
V.  Lincoln  Traction  Co 797 

Subrogation. 

1.  The  right  of  subrogation  depends  upon  the  facta  and  equities 
of  the  particular  case  in  which  it  is  asserted.  Frederick  v. 
Gehling    204 

2.  A  mortgagee  whose  mortgage  was  on  record  before  an  execu- 
tion sale,  and  was  given  to  secure  a  loan  with  which  mort- 
gages prior  to  the  judgment  were  paid,  upon  an  understading 
with  the  mortgagor  that  it  should  be  a  first  lien,  is  entitled 
to  subrogation  to  the  lien  of  the  prior  mortgages.    Frederick 

V.   Gehling    204 

Taxation.     See  Licensbb. 

1.  In  a  tax  lien  foreclosure  by  a  county  without  a  prior  admin- 
istrative sale,  where  service  was  had  by  publication,  the 
purchaser  buys  subject  to  the  right  of  one  having  a  lien  on 
the  premises  to  redeem.    Smith  v.  Potter 39 

2.  Proof  of  publication  of  notice  for  constructive  service  held 
to  show  that  the  notice  was  published  for  the  time  required 

by  statute.    Smith  v.  Potter 39 

3.  In  a  suit  to  foreclose  a  tax  lien  against  unknown  heirs,  a 
substantial  compliance  with  sec.  83  of  the  code,  an  order  of 
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court  for  ser vices  by  publication  and  a  legal  publication  of 
summons  confer  jurisdiction.    Page  v.  Bresee 241 

4.  In  a  suit  by  a  county  against  unknown  heirs  to  foreclose  a 
tax  lien,  the  affidavit  for  service  by  publication  provided  by 
sec.  83  of  the  code  may  be  made  by  the  county  attorney. 
Page  v.  Bn'see 241 

5.  Where  the  court  has  obtained  jurisdiction,  mere  informal- 
ities of  procedure  will  hot  subject  the  decree  of  foreclosure 

of  tax  lien  to  collateral  attack.    Page  v.  Bresee 241 

* 

6.  Before  bringing  suit  to  redeem  from  tax  sale,  all  taxes 
subsequent  to  the  sale  must  be  paid;  and  where  paid  by  the 
purchaser  the  amount  should  be  included  in  the  decree  allow- 
ing redemption.     Lazure  v.  Maverick  Loan  rf  Trust  Co 471 

7.  The  r- lectors  at  a  town  meeting  have  power,  within  statutory 
limitations,  to  determine  the  tax  required  for  township  pur- 
p(  ses,  and  their  action  is  the  foundation  for  the  levy  by  the  ^ 
county  board.     Union  P.  R.  Co.  v.  McLean 813 

8.  In  a  suit  to  enjoin  the  collection  of  township  taxes  levied  by 
authorized  officers  within  statutory  limitations,  the  burden 
of  proving  that  the  taxes  are  illegal  is  on  plaintiff.     Vnicn 

P.  li.  Co.  V.  McLean 813 

9.  Failure  of  the  town  clerk  to  enumerate  in  his  certificate  to 
the  coiinty  clerk  the  several  purposes  for  which  the  taxes 
are  needed,  or  to  state  the  amount  required  for  each  purpose, 
does  not  invalidate  a  levy  made  by  the  proper  officers  within 
statutory  limitation.     Union  P.  R.  Co.  v.  McLean 813 

10.  That  a  town  clerk  certified  to  the  county  clerk  the  number 
of  mills  required  for  tow^nship  taxes  as  the  basis  of  a  levy, 
instead  of  the  specific  sums  for  the  different  purposes,  does 
not  invalidate  the  taxes,  where  they  are  levied  by  author- 
izd  officers  within  statutory   limitations.     Union  P.  R,  Co. 

V.    MrLran     813 

11.  One  who  takes  cattle  to  feed  for  a  nonresident  of  the  county 
has  control  of  them  for  the  o\\ner,  within  sec.  10927,  Ann. 
St.  1911,  and  must  list  them  for  taxation.  Alhn  v.  Dawson 
County   862 

12.  Where  live  stock  is  assessed  in  the  name  of  one  in  control 
of  it  on  the  1st  day  of  April,  and  he  afterwards  purchases  it, 
but  before  actually  assessed,  he  cannot  enjoin  collection  of 
the  tax  on  the  ground  that  he  was  not  the  owner  on  the  1st 
day  of  April.     Alien  v,  Dawson  County 862 

Towns.     Spc  Taxation,  7-10. 

1.  It  is  the  duty  of  a  towm  clerk  to  keep  minutes  of  township 
proceedings  and  to  enter  therein  at  length  every  order,  di- 
rection, rule,  and  regulation  of  the  town  meeting,  and  the 
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record  te  the  primary  evidence  of  the  business  transacted. 
Union  P.  R,  Co.  v.  McLean 813 

2.  Proceedings  of  the  town  meeting  and  the  acts  of  the  town 
officers  should  be  liberally  construed  with  a  view  to  uphold- 
ing the  transaction  of  essential  public  business.  Union  P. 
K.  Co.  V.  McLean 813 

Trial.     See   Appe.al   and   Error.     Bills   and   Notes,   3.     Criminal 
Law.     Damages,  1.     Intoxicating  Liqiors,  2,  4. 

1.  Where  a  law  action  is  tried  by  the  court,  findings  of  fact 
have  the  same  force  as  a  verdict.    National  Engraving  Co. 

V.  Queen  City  Laundry 402 

2.  Consolidation  of  suits  to  redeem  from  a  mortgage  held 
\\ithin  the  discretion  of  the  trial  court.     Butler  v.  Secrist..  506 

3.  If  a  litigant  desires  special  findings  of  fact,  he  should  re- 
quest their  submission.  Union  Stock  Yards  Nat.  Bank  v. 
Lamb    608 

4.  Permitting  the  jury  to  take  the  pleadings  with  them  to  the 
jury  room  is  not  ground  for  reversal,  where  not  prejudicial 

to  complainant.     Bchroeder  v.  Lodge  No.  18S,  I.  0.  0.  F 650 

5.  In  ejectment,  where  the  undisputed  evidence  clearly  estab- 
lishes the  right  of  possession  in  one  of  the  parties,  It  Is  not 
error  to  direct  a  verdict.     Helming  v.  Forrester 281 

6.  Judgment  will  not  be  reversed  for  an  instruction  not  based 
on  the  evidence,  where  a  proper  instruction  on  the  point  in 
issue  has  been  given.    Kinney  v.  Chicago,  B.  d  Q.  R.  Co 383 

7.  In  an  action  for  tuition,  instruction  as  to  measure  of  dam- 
ages held  erroneous  in  view  of  the  evidence.  International 
Text-Book  Co.  v.  Martin 430 

8.  To  predicate  error  on  the  failure  of  the  court  to  Instruct  on 
a  particular  feature  of  a  case,  complainant  must  request  an 
appropriate  Instruction  thereon.  Schroeder  v.  Lodge  No. 
IHS,  I.   0.   0.  F 650 

9.  The  frequent  repetition  of  a  proposition  in  the  instructions 
held  not  error,  where  complainant  was  not  prejudiced 
thereby.    Schroeder  v.  Lodge  No.  188,  I.  0.  0.  F 650 

10.  In  an  action  on  a  written  contract,  where  defendant  (Jenles 
plaintllf's  allegation  that  he  has  performed,  In  the  absence 
of  proof  of  the  allegation.  It  Is  proper  to  direct  a  verdict  for 
defendant.    Witt  v.  Old  Line  Bankers  Life  Ins.  Co 763 

Vendor  and  Purchaser.     See  Estoppet.,  2. 

A  purchaser  of  land  near  a  projected  line  of  street  railway  and 
boulevard  Is  not  ^barged  with  notice  that  by  a  change  of 
the  projected  route  a  part  of  his  land  may  be  taken  for  such 
Improvement.    Ensign  v.  Citizens  Interurban  R.  Co 363 
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1.  The  legiBlature  may  delegate  the  duty  of  formulating  rules 
of  procedure  before  the  state  board  of  irrigation,  and  the  fact 
that  the  method  of  procedure  is  not  embodied  in  the  statute 
does  not  render  due  process  of  law  lacking  in  the  proceed- 
ings of  the  board.  Enterprise  Irrigation  District  v.  Tri-State 
Land    Co 121 

2.  In  determining  priorities  of  appropriations  under  the  irrigar 
tion  act  of  I896p  the  transcripts  of  posted  and  recorded 
notices  transmitted  by  the  county  clerk  to  the  state  fioard 
of  irrigation  constitute  the  "claims"  for  adjudication.  Enter- 
prise Irrigation  District  v.  Tri-State  Land  Co 121 

3.  Evidence  held  to  show  that  the  right  of  a  claimant  to  an 
appropriation  of  water  as  successor  of  the  original  appro- 
priators  was  not  lost  by  lack  of  diligence,  nonuser,  or  aban- 
donment.   Enterprise  Irrigation  District  v.  Tri-State  Land 

Co 121 

4.  The  posting  and  recording  of  notices  of  "claims**  to  the 
waters  of  the  state,  under  ch.  68,  laws  1889,  held  to  be 
a  public  record,  of  which  all  parties  interested  were  bound  to 
take  notice.  Enterprise  Irrigation  District  v.  Tri-State 
Land    Co 121 

5.  Where  plaintiffs  stood  by  for  four  years  with  full  notice  of 
the  claims  of  defendants  to  an  appropriation  of  water  for 
irrigation,  and  permitted  defendants  to  expend  nearly 
$2,000,000  without  notice  of  their  claims  to  a  prior  appro- 
priation, they  are  estopped  to  lestrain  the  diversion  of  the 
water.     Enterprise  Irrigation  District  v.  Tri-State  Land  Co. .  121 

6.  Before  the  1911  amendment  to  sec.  18,  ch.  69,  laws  1895,  and 
under  the  irrigation  act  of  1889  (laws  1889,  ch.  68),  one  who 
has  constructed  a  canal,  and  is  ready  and  willing  to  furnish 
water,  has  made  the  only  application  to  a  beneficial  use  that 
he  can  make,  and  his  right  continues  until  all  lands  for 
which  water  was  originally  appropriated  use  it,  provided, 
formerly,  that  the  water  be  applied  within  a  reasonable  time, 
and,  now,  within  the  time  limited  by  statute.  Enterprise 
Irrigation  District  v.  Tri-State  Land  Co 121 

7.  The  irrigation  act  of  1895,  creating  the  state  board  of  irri- 
gation and  conferring  on  it  the  right  to  determine  priorities, 
heUl  constitutional.  Enterprise  Irrigation  District  v,  Tri- 
Statt'   Land   Co 121 

8.  The  limitation  of  30  days  within  which  to  issue  a  certificate 
by  the  board  of  irrigation,  under  sec.  21,  laws  1895,  Is  merely 
directory;  such  certificate  not  being  an  adjudication,  but 
merely  evidence  thereof.  Enterprise  Irrigation  District  v. 
Tri-State    Land    Co 121 
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9.  In  determining  priorities  under  sees.  15-27,  laws  1895,  the 
board  of  irrigation,  though  It  might  recognize  and  determine 
existing  conditions  and  limitations,  is  without  power  to  im- 
pose new.  Enterprise  Irrigation  District  v,  TriState  Land 
Co 121 

10.  It  is  the  duty  of  one  who  maintains  a  ditch  to  lower  the 
waters  of  a  lalce  to  a  river  to  maintain  a  dam  at  the  outlet 
of  the  ditch  sufficient  to  prevent  flood-waters  of  the  river 
from  overflowing  adjacent  lands.     Ohristensen  v,  Omaha  Ice 

d-  Cold  Storage  Co 245 

11.  Wliere  a  dam  at  the  outlet  of  a  ditch  is  negligently  con- 
structed, and  farm  lands  are  overflowed  and  crops  and  per- 
sonal property  destroyed,  the  person  or  corporation  having 
control  of  the  ditch  and  dam  is  liable.  Christensen  v.  Omaha 
Ice  d  Cold  Storage  Co 24l> 

12.  A  cause  of  action  for  damages  by  overflow  through  negli- 
gent construction  of  a  dam  arises  when  the  damages  are 
sustained.    Christensen  v,  Omaha  Ice  d  Cold  Storage  Co 24f 

13.  That  a  ditch  and  dam  are  situated  on  land  not  owned  by 
defendant  Is  no  defense  to  an  action  for  damages  by  over- 
flow, where  defendant  operates  the  dam  for  his  private 
business.     Christensen  v.  Omaha  Ice  d  Cold  Storage  Co 245 

14.  In  an  action  by  a  tenant  against  an  irrigation  company  for 
damages  for  refusal  to  furnish  water,  defendant  held^ 
estopped  under  the  facts  to  defend  on  the  ground  that  plain- 
tiff's landlord  had  not  authorized  him  to  use  the  water  right. 
Chalupa  v.  Tri-State  Land  Co 477 

15.  Where  rent  is  payable  in  kind,  the  landlord  and  tenant  are 
owners  in  common  of  the  crops,  and  may  maintain  a  Joint 
action  for  damages  thereto.    Chalupa  v.  Tri-State  Land  Co. . .  477 

16.  In  an  action  by  a  tenant  against  an  irrigation  company  for 
failure  to  furnish  water,  held  not  a  defense  that  the  tenant's 
Irase  was  voidable.    Chalupa  v.  Tri-State  Land  Co 477 

Wills. 

1.  A  husband  cannot  lawfully  dispose  of  his  property  by  will, 
80  as  to  deprive  his  wife  of  all  interest  therein  given  by  ch. 

49,  laws  1907.     Oaster  v.  Estate  of  Gaster 6 

2.  If  a  married  man  disposes  of  all  his  property  by  will,  leaving 
nothing  to  his  wife,  she  is  entitled  to  the  distributive  share 
given  her  by  statute.     Oaster  v.  Estate  of  Oaster 6 

8.  A  will  will  be  construed  so  as  to  carry  out  the  intent  of  the 
testator,  unless  contrary  to  state  law  or  public  policy.  Hey- 
wood  V.  Heywood ;     72 

4.  Extrinsic  evidence  is  admissible  to  ascertain  whether  a  state 
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of  farts  existed  at  the  time  a  will  was  written  which  cor- 
responded with  the  words  used  and  the  aim  of  the  testator, 
but  not  to  vary  the  terms  of  the  will  or  to  add  to  it  He}/- 
tcood  r.  Heyurood 72 

fi.  TCvidenie  held  to  show  that  a  certain  80 acre  tract  of  land 
was  Intended  to  be  included  in  a  devise.  Heywood  i;.  Hey- 
wood    72 

6  When  there  are  unambiguous  expressions  in  a  will,  other 
expressions  must  be  so  construed,  if  reasonably  practicable, 
as  to  harmonize  with  them.    Marsh  v.  Marsh 189 

7.  The  words  "legal  representatives"  are  frequently  used  in 
wills  to  mean  the  persons  who  succeed  beneficially  to  the 
property  of  deceased;  and  whether  they  are  so  used,  or  the 
executor  or  administrator  is  intended,  must  be  determined 
from  all  the  provisions  of  the  will.    Marsh  v.  Marsh 189 

8.  The  use  of  the  expression,  "heirs  and  legal  representatives/* 
Instead  of  "heirs,  executors,  and  administrators,'*  may  raise 
the  prt'sumption  that  those  beneficially  interested  in  the 
property  of  the  decedent  are  intended-     Marsh  v.  Marsh 189 

9.  To  establish  an  oral  agreement  to  make  a  testamentary  dis- 
position of  property  and  to  set  aside  a  will,  the  evidence 
must  be  clear  and  convincing.    Labs  v.  Labs 378 

Witnesses.     See  Criminal  Law,  12-14,  24.     Rape.  2. 

1.  A  witness  who  sees  a  moving  car,  and  possesses  knowledge 
of  time  and  distance,  is  competent  to  express  an  opinion  as 
to  the  ratp  of  speed  of  the  car.     Pierce  v.  Lincoln  Traetion 

Co 797 

2.  That  an  agent  of  a  party  to  an  action  is  deceased  at  the 
time  of  trial  does  not  render  the  other  party  incompetent  to 
prove  a  transaction  with  the  agent.    Walker  v.  Hale 829 
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